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^VINTER  SESSIONS, 
1906. 


Frederick  G.  Dussoulas,  for  the  use  of  John  W.  Westcott, 
Herbert  H.  Ward  and  Frederick  G.  Dussoulas,  vs, 
Jacob  Thomas  and  Tillie  Thomas. 

Assumpsit — Husband   and    Wife — Joint   Defendants — Con- 
flicting Testimony, 

Joint  action  against  husband  and  wife  for  professional  services. 
Held  that  plaintiff  could  not  recover  except  upon  a  joint  cause  of  action, 
binding  both  the  husband  and  wife.  If  in  making  the  agreement  with 
the  plaintiff  the  husband  acted  for  himself  and  wife,  and  was  authorized 
so  to  do,  or  if  the  wife  subsequently  by  her  words  or  conduct  directly  or 
indirectly  adopted  or  ratified  the  agreement,  it  would  bind  her;  but  if 
she  neither  was  a  party  to  the  alleged  agreement,  or  subsequentlv  ratified 
or  adopted  the  same  she  would  not  be  liable  jointly  with  her  husband. 

(January  8,  1906.) 
Lore,  C.  J.,  and  Spruance,  J.,  sitting. 
John  F.  Neary  for  plaintiff. 
T.  Bayard  Heisel  for  defendants. 

Superior  Court,  New  Castle  County,  November  Term,  1905. 
Action  op  Assumpsit  (No.  72,  Nov.  Term,  1904). 
Spruance,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  action  is  brought  by  the  plain- 
tiff, Frederick  G.  Dussoulas,  against  the  defendants,  Jacob 
Thomas  and  Tillie  Thomas  his  wife,  to  recover  a  balance  of 
$416.67  alleged  to  be  due  for  legal  services  rendered  by  the 
plaintiff,  a  member  of  the  Pennsylvania  Bar,  and  his  associates 
Judge  Wescott,  of  the  New  Jersey  Bar,  and  Mr.  Herbert  H.  Ward 
of  the  Bar  of  this  State,  in  certain  litigation  in  New  Jersey  and 
in  this  State  in  relation  to  the  affairs  of  The  Thomas  and  Davis 
Company,  a  corporation  engaged  in  the  manufacture  of  wall 
paper  in  the  town  of  Newark  in  this  county. 
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SUPERIOR  COURT 


CHARGE. 


On  behalf  of  the  plaintiff,  Mr.  Dussoulas,  it  is  alleged  that 
he  was  authorized  by  his  associates  to  make — ^and  that  he  did 
make — on  his  and  their  behalf,  in  the  months  of  June  and  July, 
1901,  an  agreement  with  the  defendant  Jacob  Thomas,  acting 
for  himself  and  wife,  for  the  payment  of  one-third  of  $2000  to 
Mr.  Dussoulas,  for  himself  and  his  associates,  for  their  services 
in  said  litigation  in  New  Jersey  and  Delaware.  And  it  is  further 
contended  by  the  plaintiff,  that  while  said  agreement  was  made 
with  Jacob  Thomas  that  he  also  represented  his  wife,  who  then 
held  one  of  several  judgments  against  said  company,  and  that 
said  agreement  was  in  fact  the  joint  agreement  of  both  of  the 
defendants  Jacob  Thomas  and  wife;  and  further  that  said  agree- 
ment was  subsequently  ratified  by  Mrs.  Thomas,  who,  after  the 
making  of  said  agreement  and  before  the  close  of  said  Utigation, 
had  acquired  certain  other  judgments  against  the  said  company. 

On  the  other  hand,  the  defendants  deny  that  Mrs.  Thomas 
was  ever  a  party  in  any  way  to  the  said  agreement  or  that  she 
ever  subsequently  ratified  or  adopted  the  same;  and  they  also 
deny  that  they  or  either  of  them  agreed  to  pay  the  plaintiff  one- 
third  of  $2000  for  said  services,  but  claim  that  said  agreement 
was  with  Mr.  Thomas  alone,  and  that  he  only  agreed  to  pay  one- 
third  of  $1000,  and  that  he  has  paid  the  whole  of  the  same. 

This  action  is  not  upon  the  special  agreement  claimed  by 
the  plaintiff  to  have  been  made  as  above  stated,  but  upon  the 
common  counts, — that  for  work  and  labor  being  the  only  one 
applicable, — ^together  with  the  following  bill  of  particulars: 

"Philadelphia,  Dec.  30th,  1903. 
Jacob  Thomas  and  Tillie  Thomas 

To  Fred'k  G.  Dussoulas,  Dr. 
To  balance  due  on  account  of  fees  of  Judge  Wescott, 
Hon.  H.  H.  Ward  and  Fred'k  G.  Dussoluas  for  ser- 
vices rendered  in  the  matters  of  Davis  et  al.  vs. 

Thomas  &  Davis  Co.  et  als $466.67 

Cr. 
Dec.   31,  1902,  By  Cash 50.00 


Balance  due $416.67" 
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DUSSOULAS,  ET  AL.  vs.  THOMAS. 


VERDICT, 


It  is  only  upon  this  count,  limited  by  this  bill  of  particulars, 
that  the  plaintiff  could  in  any  event  recover. 

The  plaintiff  cannot  recover  except  upon  a  joint  cause  of 
action, — ^binding  both  Mr.  Thomas  and  his  wife.  If  in  making 
this  agreement  with  the  plaintiff  Mr.  Thomas  acted  for  himself 
and  his  wife,  and  was  authorized  so  to  do,  or  if  Mrs.  Thomas 
subsequently  by  her  words  or  conduct  directly  or  indirectly 
adopted  or  ratified  the  said  agreement,  it  would  bind  her;  but  if 
she  neither  was  a  party  to  the  alleged  agreement,  or  subsequently 
ratified  or  adopted  the  same,  she  would  not  be  liable  in  this 
action  jointly  with  her  husband. 

The  testimony  is  conflicting,  and  you  must  reconcile  it  if 
you  can,  or  give  credit  to  that  part  of  it  which  you  deem  most 
worthy  of  credit,  and  render  your  verdict  in  favor  of  that  side  on 
which  there  is  the  preponderance  of  evidence. 

We  decline  to  instruct  you  to  find  a  verdict  for  the  defen- 
dants, as  prayed  for  by  the  defendants. 

If  the  plaintiff  is  entitled  to  recover,  it  would  be  for  such  an 
amount  as  you  beUeve  from  the  evidence  the  services  in  question 
were  worth  (not  exceeding  $416.67)  with  interest  from  the  time 
said  services  were  concluded. 

Verdict  for  defendants. 
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SUPREME  COURT. 


SYLLABI. 


Elsie  D.  Shuster,  widow  of  Mahlon  C.  Shuster,  plaintiff  be- 
low, plaintiff  in  error,  vs.  Philadelphia,  Baltimore  and 
Washington  Raildoad  Company,  defendant  below,  de- 
fendant in  error. 

Writ  of  Error — Action  for  Damages — Death  of  Husband — Negli- 
gence— Proximate  Cause — Fellow  Servant — Vice  Principal — 
Injured  or  Crippled  car — Notice  of  to  Servants — 
Rules — Instruction  by  Court  below  to  find  for 
Defendant — Judgment  below  Affirmed, 

1.  It  appeared  from  the  testimony  that  an  injured  or  crippled  car 
was  to  be  moved  from  the  line  of  the  road  to  the  Eage  Moor  yard  of  the 
defendant  for  inspection,  etc.  The  superintendent  of  the  division  tele- 
fijaphed  to  the  conductor  of  the  freight  train,  '*move  this  car  from  Sea- 
ford  to  Edge  Moor.  Take  it  on  next  to  yom-  cabin  car.**  The  conductor 
testified  that  he  understood  this  to  mean  that  he  should  place  said  car 
next  ahead  of  the  cabin  car.  The  accident  was  probably  caused  by  so 
placing  the  car.  Held,  that  if  the  conductor  misinterpreted  the  telegram 
of  the  superintendent,  and  placed  the  injured  car  before,  when  he  should 
have  placed  it  behind  the  cabin  car,  and  coupled  them  together  by 
means  of  the  chain,  instead  of  the  usual  and  uninjured  coupling  on  the 
good  end  of  the  injured  car,  he  was  guilty  of  negligence,  which  materially 
contributed  to  the  fatal  accident. 

2.  Where  the  yard  master  of  the  defendant  directed  the  conductor 
of  the  freight  train  to  run  his  train  upon  a  certain  track,  and  informed 
him  that  it  was  clear,  when  there  was  standing  upon  it  a  car  or  cars 
with  which  the  train  was  liable  to  collide,  such  direction  was  negli- 
gence on  the  part  of  the  yard  master,  and  constituted  the  proximate 
cause  of  the  accident. 

3.  The  yard  master,  the  brakeman  and  the  conductor  were  all  fel- 
low-servants of  the  deceased  car  inspector,  and  if  his  death  was  the  re- 
sult of  the  negligence  of  any  or  all  of  these  persons,  the  defendant  would 
not  be  liable.  But  the  superintendent  was  not  a  fellow-servant,  but  a 
vice  principal,  and  if  the  death  was  caused  by  his  negligence  the  de- 
fendant would  be  liable. 

4.  It  is  within  the  province  of  the  Court  to  construe  written  instru- 
ments, and  it  is  their  duty,  with  the  aid  of  the  testimony,  to  determine 
the  meanins;  of  said  telegram.  A  fair  interpretation  of  the  telegraphic 
order  wouldbe  that  the  disabled  car,  being  next  to  the  cabin  car,  should 
be  placed  where  it  could  be  safely  carried. 

5.  Held  that  the  telegram  was  sufficiently  explicit  and  not  mis- 
leading, and  that  the  conductor  erred  in  his  interpretation  of  it,  and 
that  in  so  doing,  and  in  putting  said  car  before  the  cabin  car,  and  in  at- 
taching them  together  as  was  done,  he  was  guilty  of  negligence ;  but  be- 
ing a  ^How-servant  of  the  deceased,  such  negligence  was  not  sufficient 
to  charge  the  defendant. 

6.  Where  notice  is  given  of  crippled  cars  by  placing  upon  them 
what  is  known  as  shop  cards,  which  denote  that  they  are  iniured  and 
to  be  taken  to  the  shop  for  repair,  such  notice  is  sufficient  and  the  defend- 
ant is  not  negligent  in  failing  to  give  notice. 
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7.  As  the  proper  place  in  a  train  for  a  crippled  car  would  depend 
upon  the  character  of  its  injury,  it  would  be  impracticable  to  prescribe 
by  a  eeneral  rule  the  place  in  which  all  such  cars  shotdd  be  placed,  and 
therefore  there  was  no  negligence  on  the  part  of  the  defendant  in  failing 
to  provide  rules. 

8.  Heldt  that  there  was  no  evidence  upon  which  a  jury  would  have 
been  justified  in  finding  a  verdict  for  the  plaintiff,  and  that  they  were 
properly  instructed  to  find  a  verdict  for  the  defendant. 

(January  16.  1906.) 

Nicholson,  Ch.,  and  Spruance  and  Boycb,  J.  J.,  sitting. 

William  S.  Hilles  and  William  W.  Knowles  for  plaintiff  in  error. 

Herbert  H.  Ward  and  Andrew  C.Gray  for  defendant  in  error. 

Supreme  Court,  June  Term,  1905. 

Writ  op  Error  to  the  Superior  Court  for  New  Castle  Cotmty. 

Spruance,  J.  (delivering  the  opinion  of  the  Court) : — ^This 
action  was  brought  by  the  plaintiflE,  the  widow  of  Mahlon  C. 
Shuster,  for  the  recovery  of  damages  for  the  death  of  her  hus- 
band, alleged  to  have  been  caused  by  the  negligence  of  the 
defendant  company. 

Under  instruction  of  the  Court,  the  jury  rendered  a  verdict 
for  the  defendant.  To  this  instruction  and  the  rulings  of  the 
Court  as  to  the  admission  and  rejection  of  certain  testimony, 
the  plaintiff  excepted. 

At  the  time  of  the  accident  which  caused  the  death  of 
Shuster,  and  for  several  years  before  that  time,  he  was  in  the 
employ  of  the  defendant  as  a  car  inspector. 

As  such  inspector  it  was  his  duty  to  examine  cars  at  the 
Edge  Moor  Yard  of  the  defendant,  near  the  City  of  Wilmington, 
for  the  purpose  of  ascertaining  whether  they  were  in  proper 
condition  to  be  used  in  the  business  of  the  defendant. 

The  yard  contained  eighteen  or  twenty  tracks  and  was  di- 
vided into  two  sections.  As  a  train  came  in  it  was  run  upon 
one  of  these  tracks,  inspected,  and  made  up  for  its  passage  to 
the  point  of  its  destination. 

On  July  22,  1903,  a  Pennsylvania  Railroad  box  freight  car, 
with  the  draw-bar  pulled  out,  and  part  of  the  end  sill  off,  was 
at  Seaford,  Delaware.  On  the  same  day,  Alfred  Larimore,  the 
conductor  of  a  freight  train  from  Delmar,  botmd  north,  received 
at  Seaford  from  R.  L.  HoUiday,  Superintendent  of  the  Delaware 
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Division  of  the  defendant  company,  a  telegram,  giving  the 
number  of  said  car  and  directing  him  as  follows:  **Move  this  car 
from  Seaford  to  Edge  Moor.  Take  it  on  next  to  your  cabin  car." 

The  conductor  testified  that  he  understood  this  to  mean 
that  he  should  place  said  car  next  ahead  of  the  cabin  car,  and 
he,  with  the  assistance  of  two  of  his  train  crew,  did  so  place  it 
in  his  train,  and  made  it  fast  to  the  cabin  car,  which  was  the 
last  car  of  the  train,  by  means  of  a  chain  which  he  had  found 
about  the  truck  of  the  damaged  end  of  the  injured  car. 

When,  by  whom,  or  for  what  purpose  the  said  chain  had 
been  put  upon  the  injured  car  is  not  disclosed  by  the  evidence. 

The  damaged  car  appears  to  have  been  attached  to  the 
cabin  car  as  securely  as  was  possible  by  means  of  said  chain, 
and  the  journey  from  Seaford  to  the  Edge  Moor  Yard  was  made 
without  accident,  notwithstanding  the  fact  that  there  was  more 
slack  or  play  between  these  cars  than  there  would  have  been 
had  they  been  connected  by  means  of  the  usual  coupling. 

Arriving  at  the  Edgemoor  Yard,  the  yard  master  ordered 
the  conductor  to  back  his  train  on  Track  No.  4,  saying  that 
everything  was  clear.  This  was  in  the  evening  after  dark,about 
8.05  according  to  one  witness,  and  after  8.35  according  to  an- 
other. Thereupon  the  train  was  backed  slowly  in  on  said  track, 
at  the  rate  of  between  four  and  five  miles  an  hour;  the  brake- 
man  Murphey  standing  on  the  top  of  the  disabled  car,  as  a  look- 
out, and  Shuster  and  another  car  inspector,  who  had  boarded 
the  train  while  backing  in  on  said  track,  sitting  on  the  platform 
of  th  e  cabin  car  next  to  the  disabled  car,  when  the  moving  train 
came  in  violent  collision  with  a  car  or  cars  standing  on  said 
track ,  and  the  shop  car,  the  sill  of  which  was  from  four  to  eight 
inches  higher  than  the  sill  or  platform  of  the  cabin  car,  rode 
over  and  demolished  the  cabin  car,  and  so  injured  Shuster  and 
the  other  car  inspector  that  they  both  died  shortly  thereafter. 

1 1  is  clear  that  the  proximate  cause  of  the  accident  was  the 
negligence  of  the  yard  master  in  directing  the  conductor  to  run 
his  train  upon  track  No.  4,  and  informing  him  that  it  was  clear, 
when  there  was  standing  upon  it  a  car  or  cars  with  which  the 
train  was  liable  to  collide. 
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Whether  there  was  negligence  on  the  part  of  the  brakeman 
standing  on  the  top  of  the  disabled  car,  is  not  clear  from  the 
evidence. 

If  the  conductor  misinterpreted  the  telegram  of  the  super- 
intendent, and  placed  the  injured  car  before,  when  he  should 
have  placed  it  behind  the  cabin  car,  and  coupled  them  together 
by  means  of  the  chain,  instead  of  the  usual  and  uninjured  coup- 
ling on  the  good  end  of  the  injured  car,  he  was  guilty  of  negli- 
gence, which,  to  say  the  least,  materially  contributed  to  the 
fatal  accident. 

But  the  yard  master,  the  brakeman  and  the  conductor  were 
all  fellow-servants  of  the  car  inspector  Shuster,  and  if  his  death 
was  the  result  of  the  negligence  of  any  or  all  of  these  persons, 
the  defendant  would  not  for  this  cause  be  liable  in  this  action. 

Wheailey  vs.  P.  W.  &  B.  R.  R.  Co.,  1  Marvel  305;  CresweU 
vs.  W.  &  N.  R.  R.  Co.,  2  Pennewill  210. 

On  the  other  hand  Mr.  Holliday,  the  superintendent,  was 
not  a  fellow  servant  of  Shuster,  but  a  vice  principal,  and  if  the 
death  of  Shuster  was  caused  by  the  negligence  of  the  superin- 
tendent the  defendant  would  be  liable. 

McKinley  on  Fellow  Servants ,  p.  292;  3  Elliott  on  Railroads, 
Sec.  1321;  4  Thompson  on  Negligence,  Sec.  4951. 

It  therefore  becomes  important  to  determine  whether  the 
superintendent  was  guilty  of  negligence  in  sending  to  the  con- 
ductor the  telegram  given  above. 

It  is  within  the  province  of  the  Court  to  construe  written 
instruments,  and  it  is  our  duty,  with  the  aid  of  the  testimony 
in  the  case,  to  determine,  if  we  can, the  meaning  of  said  telegram 

While  the  order  of  the  superintendent  was  to  take  the  dis- 
abled car  on  next  to  the  cabin  car,  it  did  not  state  whether  it 
was  to  be  placed  before  or  behind  the  cabin  car.  A  fair  inter- 
pretation of  the  order  would  be  that  the  disabled  car,  being  next  to 
the  cabin  car.  should  be  placed  where  it  could  be  safely  carried. 

There  is  no  evidence  that  this  car  was  crippled  except  at 
one  end,  and  we  can  see  no  reason  why  it  should  not  have  been 
put  behind,  and  with  its  uninjured  end  next  to  the  cabin  car, 
and  attached  to  it  by  the  usual  coupling. 
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The  uncontradicted  testimony  is  to  the  eflEect  that  the  acci- 
dent would  probably  not  have  occurred  had  the  shop  car  and 
the  cabin  car  been  coupled  together  with  the  usual  coupling, 
and  that  the  usual,  safe  and  proper  place  for  a  car  with  a  broken 
coupler  is  behind  the  cabin  car. 

Conductor  Laiimore  testified  that  if  he  had  been  using  his 
own  judgment  he  would  have  put  said  car  behind  the  cabin  car, 
but  that  he  tmderstood  the  said  telegram  to  mean  that  he  should 
put  it  next  before  the  cabin  car — ^and  for  that  reason  he  did  so. 

We  think  that  the  said  telegram  was  sufficiently  explicit, 
and  was  not  misleading,  and  that  the  conductor  erred  in  his 
interpretation  of  it,  and  that  in  so  doing,  and  in  putting  said 
car  before  the  cabin  car,  and  in  attaching  them  together  as  was 
done,  he  was  guilty  of  negligence — ^but,  as  before  stated,  he  was 
the  fellow-servant  of  Shuster,  and  such  negligence  is  not  suffi- 
cient to  charge  the  defendant  in  this  action. 

It  is  claimed  by  the  plaintiff  that  the  defendant  was  guilty 
of  negligence  in  failing  to  give  to  its  c^r  inspectors  proper  notice 
of  the  dangerous  condition  of  the  injured  car. 

It  is  in  evidence  that  it  was  the  custom  of  the  defendant 
to  give  notice  to  all  concerned  of  the  condition  and  destination 
of  crippled  cars  by  placing  upon  them  what  were  known  as 
shop  cards,  which  denoted  that  they  were  injured  and  were  to 
be  taken  to  the  shops  for  repair;  and  also  that  the  crippled  car 
in  this  case  had  on  each  side  of  it,  in  the  usual  place,  a  shop 
card  of  this  character. 

It  will  be  observed  that  in  this  case  the  injured  car,  at  the 
time  of  the  accident,  was  not  being  used  by  the  defendant  in  its 
business.  It  was  empty,  had  been  laid  off  at  Seaford  because 
it  was  not  fit  for  use,  and  was  being  carried  to  the  shop  for  repairs. 

This  case  differs  essentially  from  that  of  Rodney  vs,  St. 
Louis  S.  W.  Railway  Co.,  28  South  West  Rep.  887,  where  the 
defendant  was  held  liable  for  injuries  to  an  employee  while 
coupling  a  damaged  car. 

In  that  case  the  car  had  some  time  before  been  laid  off  at 
damaged  and  marked  as  such,  but  at  the  time  of  the  accident  it 
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was  without  any  danger  mark  and  was  being  used  in  the  ordi- 
nary business  of  the  company. 

Under  all  the  circumstances  of  this  case  we  think  that  there 
was  no  negligence  on  the  part  of  the  defendant  in  failing  to  give 
other  notice  of  the  damaged  car  than  was  given. 

It  was  urged  by  the  plaintiff  that  the  defendant  was  guilty 
of  negligence  because  it  failed  to  provide  proper  rules  for  the 
conduct  of  its  large  and  complicated  business,  in  that  it  had 
no  written  or  printed  rule  fixing  the  place  in  a  train  in  which  a 
crippled  car  should  be  put,  or  prohibiting  car  inspectors  from 
riding  upon  a  train  while  it  was  being  run  in  upon  the  track 
for  inspection. 

As  the  proper  place  in  a  train  for  a  crippled  car  would  de- 
pend upon  the  character  of  its  injury,  it  would  be  impracticable 
to  prescribe  by  a  general  rule  the  place  in  which  all  such  cars 
should  be  placed. 

It  appears  to  have  been  usual  for  the  car  inspectors  to  ride 
upon  trains  while  being  run  in  on  the  tracks  for  inspection,  and 
that  this,  if  not  absolutely  necessary,  was  a  convenience  to  them 
in  the  prosecution  of  their  work. 

We  are  of  the  opinion  that  there  was  no  negligence  on  the 
part  of  the  defendant  in  failing  to  provide  rules. 

Having  fotmd  that  the  death  of  Shuster  was  not  occasioned 
by  any  negUgence  for  which  the  defendant  is  Uable  in  this  ac- 
tion, it  is  not  necessary  to  consider  whether  there  was  contribu- 
tory negligence  on  the  part  of  Shuster. 

Nor  is  it  necessary  for  us  to  consider  the  assignments  of 
error  relating  to  the  rulings  of  the  Court  below  as  to  the  admis- 
sion and  rejection  of  testimony,  as  this  subject  was  not  discussed 
in  the  argument  before  us,  and  none  of  said  ruUngs  appear  to 
affect  in  any  way  the  question  as  tothe  negligence  of  the  defendant. 

We  are  of  the  opinion  that  there  was  no  evidence  upon 
which  the  jury  would  have  been  justified  in  finding  a  verdict 
for  the  plaintiff,  and  that  the  jury  were  properly  instructed  to 
find  for  the  defendant,  and  that  the  judgment  below  should  be 
affirmed. 

And  it  is  so  ordered. 
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Edge  Moor  Iron  Company,  a  corporation  existing  under 
the  laws  of  the  State  of  Delaware,  defendant  below,  plain- 
tiff in  error,  vs.  The  Brown  Hoisting  Machine  Company, 
a  corporation,  etc.,  plaintiff   below,    defendant    in  error. 

Supreme  Court — Writ  of  Error — Case — Action  for  price  of  Ma- 
chine— Breach    of    Warranty — Injury    to    Defendant's    Ser- 
vant— Damages  paid  by  Defendant — Recoupment  thereof; 
When  available  as  defense, 

1.  In  an  action  brought  to  recover  the  price  of  a  machine  sold  to 
the  defendant  with  a  warranty,  the  defendant  cannot  avail  himself  of  a 
breach  of  the  warranty  as  a  defense,  by  way  of  recoupment,  for  damages 
which  he  paid  to  the  widow  of  a  deceased  servant  whose  death  was  caused 
by  the  failure  of  the  machine  to  perform  the  service  it  was  warranted  to  do. 

2.  The  doctrine  of  recoupment  has  attained  a  wider  and  more  ex- 
tended application  in  this  coxmtry  than  in  England.  American  Courts 
have  allowed  the  defendant  to  recoup  damages  not  only  for  the  purpose 
of  affecting  the  value  of  goods  sold  or  of  work  done,  but  also  aamages 
suffered  by  him  from  any  fraud,  breach  of  warranty,  or  negligence  of  the 
plaintiff,  growing  out  of  and  relating  to  the  transaction  in  question  for 
the  purpose  of  avoiding  needless  delay  and  litigation. 

3.  When  the  character  of  the  defendant's  defense  involves,  among 
other  things,  its  liability  to  the  widow  of  a  deceased  servant,  and  there 
is  in  his  claim  for  special  damages  the  element  of  fault  or  negligence  on 
itspart,  it  is  not  practicable  to  adjust  the  defendant's  claim  in  the  plain- 
tiff^ action.  Sudi  damages,  if  recoverable  at  all,  must  be  recovered  in 
a  separate  action. 

(January  16.  1906.) 

Nicholson,  Ch.,  and  Pennewill  and  Boyce,  J.  J.,  sitting. 
William  S.  Hilles  for  plaintiff  in  error. 
Saulsbury,  Ponder  and  Curtis  for  defendant  in  error. 
Supreme  Court,  June  Term,  1905. 

Writ  op  Error  to  the  Superior  Court  for  New  Castle 
County. 

Boyce,  J.,  delivering  the  opinion  of  the   Court: 

The  plaintiff  brought  an  action  of  assumpsit  against  the 
defendant  to  recover  an  alleged  balance  due  on  the  price  of  a 
ten-ton  travelling  crane,  sold  to  the  defendant,  as  averred,  with 
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a  warranty,  together  with  certain  other  items  set  forth  in  the 
bill  of  particulars  filed.  The  defendant  sought  to  avail  itself fof 
breach  of  warranty  as  a  defense,  by  way  of  recoupment.  The 
plaintiff  filed  a  general  demurrer  to  the  notice  of  recoupment. 
The  Court  below  sustained  the  demurrer  as  against  the  claim'of 
the  defendant  for  special  damages,  set  up  in  the  notice  of  recoup- 
ment. The  defendant  elected  to  take  a  final  judgment.  And  the 
case  comes  before  this  Court  on  a  writ  of  error,  sued  out  by  the 
defendant.  Briefly  stated,  the  defendant  claims  that  the  crane, 
having  been  put  in  use  by  it,  at  its  yards,  with  one  of  its  servants 
on  it  for  the  purpose  of  operating  it,  upset  by  reason  of  the  fail- 
ure to  perform  the  service  which  it  had  been  warranted  to  do 
and  killed  the  servant.  And  the  defendant  avers  that  it  was 
forced  to  and  did  pay  to  the  widow  of  the  deceased  servant 
(without  suit  or  consent  of  the  plaintiff)  the  sum  of  $2,734.90 
as  damages,  and  also  paid  other  items  for  repairs,  etc.,  of  the 
crane. 

The  chief  question  raised  by  the  assignment  of  errors  and 
the  only  one  which  we  will  now  consider  is  whether  the  facts  set 
forth  in  the  notice  of  recoupment  respecting  the  special  dam- 
ages alleged  to  have  been  paid  by  the  defendant  to  the  widow 
of  the  deceased  servant,  entitled  the  defendant  to  set  up  such 
special  damages  by  way  of  recoupment,  in  reduction  of  the 
claim  sued  upon  by  the  plaintiff. 

That  part  of  the  notice  of  recoupment  which  was  not  al- 
lowed, is  as  follows: 

•*The  defendant  further  gives  notice  that  it  will  at  the  trial 
of  the  above  entitled  cause  prove,  by  way  of  recoupment,  as 
follows: 

"That  the  said  crane,  mentioned  in  the  declaration,  was 
purchased  by  the  defendant  from  the  plaintiff,  the  manufac- 
turer thereof,  under  an  express  contract;  that  in  and  by  the  said 
contract  it  was  provided,  among  other  things,  that  the  said 
crane  on  a  track  four  feet  eight  and  one-half  inches  gauge  would 
have  power,  strength  and  stabiHty  to  safely  handle  the  following 
loads  at  the  given  radii,  and  would  swing  these  loads  through  a 
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full  circle  without  clamping  the  crane  to  the  track,  and  would 
move  the  same  along  tracks  with  boom  in  any  position,  to  wit: — 

At  8-14  feet  radius 20,000  lbs. 

At  20  feet  radius 13,800  lbs. 

At  26i  feet  radius 9,500  lbs. 

**And  that  the  said  crane,  under  its  own  steam,  would  have 
the  functions  of  hoisting,  rotating,  and  track  travel,  which 
might  be  utiUzed  simultaneously,  with  full  load  within  the  limits 
of  stability  noted  above  at  the  following  speeds: 

Hoisting,  full  load,  42J  feet  per  minute. 

Rotating,  full  load,  four  complete  turns  per  minute. 

"That  the  said  defendant,  relying  upon  the  said  agreement 
and  guaranty  of  the  said  plaintiflE,  purchased  the  said  crane  and 
put  the  same  in  use  at  its  yards  at  Edge  Moor  in  New  Castle 
County,  Delaware,  to  wit,  on  or  about  the  first  day  of  Septem- 
ber, nineteen  hundred  and  three ; 

**That  at  the  time  aforesaid,  and  place  aforesaid,  the  said 
defendant,  relying  upon  the  representations  and  warranty  con- 
tained in  the  said  contract  with  the  said  plaintiff,  told  one 
Horace  0*Day,  who  was  then  and  there  a  servant  in  the  employ 
of  the  said  Company,  to  get  upon  the  said  crane  for  the  purpose 
of  operating  it;  that  the  said  Horace  O'Day  was  unskilled  and 
unfamiUar  with  the  said  crane  and  its  workings,  but  under  the 
beUef  and  reliance  of  this  defendant  upon  the  warranty  aforesaid, 
he  was  told  to  operate  the  said  crane,  and  while  operating  it, 
with  due  care  on  his  part,  within  the  radii,  weight  and  speed 
provided  in  the  said  contract  and  warranty,  to  wit,  with  the 
weight  of  about  10,800  potmds,  with  a  boom  radius  of  about  20 
feet,  and  at  a  speed  of  less  than  four  rotations  per  minute,  and 
while  the  same  was  being  operated  upon  a  track  of  four  feet, 
eight  and  one-half  inches,  gauge,  on  practically  level  groimd, 
the  said  crane  upset,  thereby  killing  the  said  Horace  O'Day, 
who  was  then  and  there  in  the  employ  of  the  said  defendant  as 
aforesaid;  that  the  said  crane  upset  and  the  death  of  the  said 
Horace  O'Day  was  caused  by  and  due  to  the  fact  that  the  said 
crane  would  not  as  aforesaid,  comply  and  come  up  to  the  war- 
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ranty  contained  in  the  said  agreement  between  this  defendant 
and  the  said  plaintiff. 

"That  by  reason  of  the  premises,  the  said  defendant  then 
and  there  became  liable  to  pay,  and  was  forced  to  and  did  pay 

to O'Day,  widow  of  the  said  Horace  O'Day,  the  sum  of 

two  thousand  seven  hundred  and  thirty-four  dollars  and 
ninety  cents  as  damages  for  the  death  of  the  said  Horace 
O'Day  caused  as  aforesaid,*'  etc. 

The  doctrine  of  recoupment  was  recoginzed  and  allowed  at 
common  law,  and  was  and  is  applied  to  actions  whether  founded 
in  contract  or  in  tort,  but  it  is  limited  as  a  defence  to  defeating 
the  plaintiff's  action,  in  whole,  or  in  part.  The  doctrine  is  rec- 
ognized by  the  Courts  of  this  State. 

Tomlinson  &  Co,  vs.  Quigley,  5  Houst.  168;  Shimp  vs. 
Seidel  and  Hastings  Co.,  6  Houst.  421,  and  other  cases. 

Recoupment  rests  on  the  principle  of  the  desirability  of 
avoiding  circuity  and  multiplicity  of  actions  by  allowing  the  de- 
fendant, at  his  election,  to  give  in  evidence  matters  growing  out 
of  the  same  transaction  by  way  of  defense  instead  of  requiring  a 
cross  action,  when  it  can  be  done  without  a  violation  of  principle 
or  great  inconvenience  in  practice;  but  while  it  is  the  policy  of 
our  law  not  to  compel  parties  to  bring  two  actions  when  with 
equal  convenience  their  rights  can  be  settled  in  one,  the  defend- 
ant may  not  set  up  his  claim  by  way  of  recoupment  unless  it 
would  be  just  and  practicable  to  adjust'it  in  the  plaintiff's  action. 

Door  vs.  Fisher,  1  Cush.  271 ;  Sawyer  vs.  Wiswell,  9  Allen 
39;  Dushane  vs.  Benedict,  20  U.  S.  630;  Johnson  vs.  White 
Mountain  Creamery  Ass'n,  68  N.  H.  437;  1  Suth.  on  Damages, 
Sees.  172,  174. 

The  claim  or  damage  to  be  recouped  must  be  a  valid  cause 
of  action  for  which  a  separate  suit  could  be  maintained  and  must 
not  have  occurred  through  the  fault  or  negHgence  of  the  defen- 
dant. 

1  Suth.  on  Dam.,  Sec.  174. 

Whenever  the  defendant  is  permitted  to  submit  his  claim 
for  damages  as  a  subject  of  recoupment,  he  assumes  the  burden 


Digitized  by 


Google 


14  SUPREME  COURT. 

OPINION. 

of  proof  in  respect  to  it,  and  no  recovery  can  be  had  for  any  bal- 
ance or  excess.  And  the  defendant  will  be  barred  from  any  other 
suit  or  recoupment  for  such  balance  or  excess  over  the  plain- 
tiff's claim. 

1  Suth.  on  Dam.  Sec.  172. 

As  developed  and  permitted  by  the  American  Courts,  re- 
coupment has  attained  a  wider  and  more  extended  application 
than  in  England.  Very  generally,  at  least,  if  not  altogether,  the 
Courts  of  this  country  have  not  restricted  its  application  to 
cases  where  the  defendant  may  recoup  his  damages  for  the  pur- 
pose of  affecting  the  value  of  the  goods  sold,  or  of  the  work 
done,  but  they  have  allowed  the  defendant  to  recoup  damages 
suffered  by  him  from  any  fraud,  breach  of  warranty,  or  negli- 
gence of  the  plaintiff,  growing  out  of  and  relating  to  the  trans- 
action in  question,  for  the  purpose,  as  we  have  already  indicated 
of  avoiding  needless  delay  and  litigation. 

Dushane  vs.  Benedict  supra;  Harrington  vs.  Stratum,  22 
Pick.   510;  1  Suih.  on  Dam.  Sees.  179,  180. 

It  will  thus  be  seen  that  a  defendant  is  now,  imder  the  ex- 
pansion of  the  doctrine  of  recoupment,  permitted  to  allege  and 
prove  by  way  of  defense  to  the  plaintiff's  action  that  which  was 
formerly  only  the  subject  of  a  cross  or  independent  action. 

The  defendant's  claim  in  this  action  is  based  on  the  assumed 
liabiUty  of  the  maker  of  the  crane  for  the  personal  injuries  and 
death  af  the  defendant's*  servant  while  in  the  act  of  operating 
the  crane.  This  presents  a  most  interesting  question,  and  one 
of  first  impression  in  this  State.  It  has  arisen  and  has  been  ad- 
judicated in  other  jurisdictions — some  in  support  of,  and  others 
against  such  liability.  But  we  have  had  no  case  cited  to  us,  and 
we  have  fotmd  none,  where  the  defendant,  in  the  action,  has 
sought  to  avail  himself  of  special  damages,  such  as  have  been 
set  up  in  this  case,  by  way  of  recoupment.  Without  intending 
to  indicate  any  opinion  as  to  the  liability  of  a  vendor  for  personal 
injuries  to  third  persons — the  vendee's  servants — ^we  will  pro- 
ceed to  determine  whether  in  the  judgment  of  the  Court  recoup- 
ment should  be  permitted  in  this  case.    Whether  from  the  char- 
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acter  of  the  defendant's  defense,  involving  as  it  does,  among 
other  things,  its  liability  to  the  widow  of  the  deceased  servant, 
it  is  practicable  to  adjust  the  defendant's  claim  in  the  plaintiff's 
action.  There  is  in  the  defendant's  claim  for  special  damages 
the  element  of  fault  or  negligence  on  its  part.  And  while  dam- 
ages, arising  from  negligence,  where  care,  activity  and  diligence 
are  required,  may  be  recouped,  and  very  properly  so,  in  the 
plaintiff's  action  for  the  price  of  a  machine,  we  think  it  will  be 
carrying  the  principle  of  recoupment  beyond  any  application 
heretofore  allowed,  if  permitted  in  this  case.  The  claim  of  the 
widow  of  the  deceased  servant  necessarily  rested  upon  the  neg- 
ligence of  the  defendant.  And  whether  the  defendant  was,  or 
was  not,  liable  for  the  death  of  its  servant,  we  do  not  think, 
upon  principle  or  convenience  in  practice,  that  such  a  question 
should  be  investigated  in  the  plaintiff's  action  under  a  notice  of 
recoupment.  And  we  hold  that  damages  in  such  a  case,  if  re 
coverable  at  all,  which  we  do  not  now  determine,  must  be  re- 
covered in  a  separate  action. 

The  judgment  of  the  Court  below  is  afiirmed. 


Bbrtb  E.  Carpenter  vs,  the  Baltimore  and  Ohio  Rail- 
road Company,  a  corporation  of  the  State  of  Maryland. 

Case — Damage  to  Piano    in    Transportation — Common  Carrier; 
Liability  of —  General  rule — Exceptions — Special  Agree- 
ment; Limiting  Liability;  Effect  of — Damages — 
Interest. 

1.  A  common  carrier  is  one  who  undertakes  and  exercises,  as  a 
public  emplo3rment,  the  transportation  or  carriage  of  goods  for  persons 
generally,  from  place  to  place,  whether  by  land  or  water,  and  to  deliver 
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them  at  the  place  appointed,  for  hire  or  reward,  and  with  or  without  a 
special  agreement  as  to  price.  He  is  bound  to  exercise  the  strictest  care, 
and  to  deliver  safely  at  their  place  of  destination,  the  goods  entrusted  to 
him.    He  is  regarded  by  the  law  in  the  light  of  an  insurer. 

2.  The  carrier,  however,  is  not  held  responsible  for  loss  or  injm-y, 
occasioned  by  bad  or  imperfect  packing,  or  other  carelessness  or  negligence 
of  the  shipper ;  or  for  ordinary  wear  an4  tear  and  chafing  of  the  gooKls  in 
the  course  of  their  transportation,  or  for  their  ordinary  loss  or  deteriora- 
tion in  quantity  or  quality,  or  for  any  inherent  natural  infirmity  or  ten- 
dency to  damage,  depreciation  or  decay,  etc. 

3.  Where  goods  are  injured  during  transportation,  imder  such  cir- 
cumstances as  to  render  the  carrier  liable,  the  measure  of  damage  is  the 
difference  between  the  value  of  the  goods  in  their  damaged  state  and 
what  would  have  been  their  value  if  delivered  in  good  order,  unless  there 
was  a  special  agreement  between  the  parties  fixing  some  other  mode  for 
the  ascertainment  of  such  damages. 

4.  Where  there  is  a  contract  fairly  made  between  the  shippier  and 
common  carrier,  whereby,  in  consideration  of  a  reduced  rate  of  freight,  it 
is  agreed,  that  in  case  of  loss  or  injury,  the  carrier  shall  be  liable  only  to 
the  extent  of  an  agreed  valuation  of  the  goods,  such  contract  is  valid  and 
will  operate  as  a  limitation  upon  the  liability  of  the  carrier.  But  it  is 
incumbent  on  the  carrier  to  prove  such  special  agreement  to  the  satis- 
faction of  the  jury,  and  upon  failure  so  to  do,  the  said  common  law  rule 
prevails. 

5.  If  such  special  agreement  is  in  writing  it  must  be  expressed  in 
such  manner  and  form  as  to  be  understood  by  a  person  of  ordinary  in- 
telligence ;  or  if  not  so  expressed,  it  must  be  shown  to  have  been  explained 
to  the  person  to  be  bound,  unless  such  person  himself  had  such  knowledge 
of  the  subject  as  would  enable  him  to  understand  the  meaning  of  the 
writing. 

6.  Save  under  very  exceptional  circumstances,  before  a  shipper  can 
be  boxmd  by  a  condition  or  regulation  in  the  bill  of  lading  limiting  lia- 
bility, of  which  he  has  not  actual  knowledge,  it  must  positively  and  par- 
ticularly be  brought  to  his  attention. 

7.  There  can  be  no  recovery  for  any  injury  to  the  property  after  its 
arrival  at  destination  and  refusal  to  accept, 

8.  The  jury  may  allow  interest  on  the  amount  assessed  as  damages 
from  the  time  the  property  arrived  at  place  of  destination  and  was  ten- 
dered to  the  plaintiff. 

(February  23.  1906.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 
Horace  G,  Knowles  for  plaintiff. 

Andrew  E.  Sanborn  and  JohnW.  Huxley,  Jr.,  for  defendant. 
Superior  Court,  New  Castle  County,  February  Term,  1906. 
Action  on  the  case  (No.  112,  February  Term,  1905). 
Spruance,  J.,  charging  the  jury: 
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Gentlemen  of  the  jury: — ^This  action  is  brought  by  the 
plaintiff,  Berte  E.  Carpenter,  against  the  defendant,  the  Balti- 
more and  Ohio  Railroad  Company,  a  corporation  of  the  State 
of  Maryland,  to  recover  damages  for  the  alleged  injury  or  de- 
struction, through  the  negligence  of  the  defendant  company,  of 
a  piano  shipped  by  the  Piedmont  Feed  and  Ice  Company  acting 
as  the  plaintiff's  agent,  from  Piedmont,  West  Virginia,  to  the 
plaintiff,  in  Wilmington,  Delaware. 

It  is  not  disputed  that  the  piano,  with  certain  other  arti- 
cles of  household  furniture,  numbering  in  all  over  eighty  pieces, 
was  shipped  as  aforesaid  on  November  12, 1902,  and  that  at  the 
time  of  said  shipment  a  bill  of  lading  or  shipping  receipt  was 
delivered  by  the  defendant  company  to  said  Ice  and  Coal  Com- 
pany, which  was  afterwards  transmitted  by  mail  by  said  last 
mentioned  company  to  the  plaintiff  in  Wilmington,  and  that 
the  plaintiff  in  Wilmington  on  November  24,  1902,  paid  to 
the  defendant  the  freight  on  said  shipment  amounting  to 
$19.50. 

The  plaintiff  claims  that  the  said  piano  was  properly  cased 
and  placed  in  a  car  of  the  defendant  company  at  Piedmont,  and 
that  at  the  time  of  its  shipment  it  was  in  good  condition,  and 
that  upon  its  arrival  in  Wilmington  it  was  found  to  be  so  broken 
and  injured  as  to  be  of  no  value,  and  he  therefore  refused  to 
accept  or  receive  the  same,  and  he  now  claims  as  his  damages 
the  sum  of  $270. 

It  is  admitted  that  the  defendant  company  is  and  was  at 
the  time  of  said  shipment  a  common  carrier. 

**A  common  carrier  is  one  who  undertakes  and  exercises, 
as  a  pubUc  employment,  the  transportation  or  carriage  of  goods 
for  persons  generally,  from  place  to  place,  whether  by  land  or 
by  water,  and  to  deliver  them  at  the  place  appointed,  for  hire 
or  reward,  and  with  or  without  a  special  agreement  as  to  price.** 

McHenry  v$.  P.,  W,  &  B.  R.  R,  Co.,  4  Harr.  448. 

"A  common  carrier  is  bound  to  exercise  the  strictest  care, 
and  to  deUver  safely  at  their  place  of  destination,  the  goods  en- 
trusted to  him.     He  is  regarded  by  the  law  in  the  light  of  an 
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insurer;  and  in  case  goods  are  injured,  lost  or  destroyed,  noth- 
ing will  excuse  or  discharge  him,  but  the  act  of  God,  or  of  the 
public  enemies.  By  the  act  of  God  is  meant,  such  inevitable 
accident  as  cannot  be  prevented  by  human  care,  skill  or  fore- 
sight; but  results  from  natural  causes;  such  as  lightning  and 
tempest,  floods,  inundation,"  etc. 

"This  rule  of  the  common  law  has  been  spoken  of  as  severe 
and  rigorous;  but  like  most  of  the  principles  of  the  common 
law,  it  is  founded  in  wisdom,  and  dictated  by  sound  poUcy.  The 
exigencies  of  society  require  the  adoption  of  the  rule.  Men  en- 
gaged in  the  various  business  transactions  of  Ufe,  are  obliged 
from  necessity  to  entrust  common  carriers  with  their  goods. 
If  such  carriers  are  to  be  excused  from  all  loss,  destruction  of, 
or  injury  to  goods,  in  case  it  be  shown  that  they  have  used  due 
care,  precaution,  or  attention,  the  party  employing  them,  could 
never  show  the  want  of  such  care,  tmless  he  had  an  agent  to 
accompany  his  goods  during  the  whole  time  occupied  in  their 
transportation.  The  carrier  might  at  all  times  by  fraud  and 
collusion,  or  by  means  of  his  own  agents  or  servants,  throw  the 
burden  of  proof  upon  the  owner  or  consignee  of  goods,  by  mak- 
ing out  a  statement  of  facts,  which  although  untrue  in  itself, 
would  show  the  exercise  of  ordinary  care  and  diligence. 

**  Therefore,  in  actions  against  common  carriers,  founded 
on  their  ordinary  liability  for  the  loss  of  goods,  the  inquiry  is 
not  whether  the  carrier  has  used  due  care,  or  been  guilty  of  neg- 
ligence, but  whether  he  can  show  that  the  loss  happened  by 
inevitable  accident  or  by  pubUc  enemies." 

McHenry  vs.  P..  W.  &  B.  R.  R.  Co.,  4  Harr.  449;  Penne- 
will  vs.  Ctdlen,  5  Harr.,  2^1;  Reed  vs.  P..  W.  &  B.  R.  R.  Co.,  3 
Houst.  206;  Klair  vs.  Wilm.  Steamboat  Co.,  4  Pennewil  53. 

The  above  stated  rule  of  law  as  to  the  liability  of  the  carrier 
is  subject  to  certain  qualifications  as,  for  example,  the  carrier 
is  not  held  responsible  for  loss  or  injury  occasioned  by  bad  or 
imperfect  packing  or  other  carelessness  or  negligence  of  the 
shipper,  or  for  ordinary  wear  and  tear  and  chafing  of  the  goods 
in  the  course  of  their  transportation,  or  for  their  ordinary  loss 
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or  deterioration  in  quantity  or  quality,  or  for  any  inherent  nat- 
ural infirmity  or  tendency  to  damage,  depreciation  or  decay,  etc. 

Truax  vs.  P.,  W.  &  B,  R.  R.  Co,,  3  Houst.  245;  Klair  vs, 
Wilmington  Steamboat  Co.,  4  Pennewill  52. 

Where  goods  are  injured  during  transportation,  under  such 
circumstances  as  to  render  the  common  carrier  liable,  the  mea- 
sure of  damages  is  the  difference  between  the  value  of  the  goods 
in  their  damaged  state  and  what  would  have  been  their  value 
if  delivered  in  good  order,  imless  there  was  a  special  agreement 
between  the  parties  fixing  some  other  mode  for  the  ascertain- 
ment of  such  damages. 

Where  there  is  a  contract  fairly  made  between  the  shipper 
and  the  common  carrier,  whereby,  in  consideration  of  a  reduced 
rate  of  freight,  it  is  agreed,  that  in  case  of  loss  or  injury,  the 
carrier  shall  be  liable  only  to  the  extent  of  an  agreed  valuation 
of  the  goods,  such  contract  is  valid  and  will  operate  as  a  limita- 
tion upon  the  liability  of  the  carrier. 

Hart  vs,  Penna.  R,  R,  Co,  112  U,  S,  331;  Balto,  &  Ohio  R. 
R.  Co,  vs.  Doyle — in  United  States  Circuit  Court  of  Appeals  for 
3d  Circuit— March  Term,  1904  (not  published). 

It  is  claimed  by  the  defendant  company  that  such  a  con- 
tract was  made  between  it  and  the  shipper,  whereby  its  liability 
was  limited  to  $5  per  100  poxmds  of  the  goods  transported  by  it, 
and,  as  the  weight  of  the  piano  was  proved  to  be  about  800 
pounds,  the  defendant  claims  that  the  plaintiff  cannot  in  any 
event  recover  more  than  $40. 

Tue  plaintiff  denies  that  there  was  any  contract  or  agree- 
ment, express  or  implied,  between  the  shipper  and  the  railroad 
company  touching  the  reduction  of  the  valuation  of  the  goods, 
or  the  liability  of  the  company  in  case  of  loss  or  injury ;  and  he 
insists  that  the  only  special  agreement  between  the  shipper  and 
the  company  touching  said  goods  was,  that  they  should  go  by 
the  local  or  slow  freight  line,  on  which  the  freight  charge  was 
less  than  on  the  through  or  fast  freight  line. 

If  a  special  contract  was  made  between  the  shipper  and  the 
defendant  whereby  the  liability  of  the  latter  was  limited  in 
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amount  as  claimed  by  it,  then  the  plaintiflE  would  not  be  enti- 
tled to  recover  damages  exceeding  $5  per  100  pounds  weight  of 
the  property  injured  or  destroyed,  with  interest. 

Upon  the  face  of  the  said  bill  of  lading  or  shipping  receipt 
is  the  following  written  in  ink: 

"RelVal500 
per  cwt" 

It  is  upon  this  that  the  defendant  chiefly,  if  not  entirely, 
relies  to  prove  said  special  contract  or  agreement.  The  defen- 
dant claims  that  the  acceptance  by  the  shipper  of  the  said  bill 
of  lading  so  marked,  was  of  itself  a  consent  or  agreement  on  his 
part  to  limit  the  liability  of  the  defendant  as  above  stated. 

A  common  carrier  cannot  relieve  himself  of  any  portion  of 
his  common  law  liability  for  the  loss  or  destruction  of  property 
carried  by  him,  unless  by  express  or  implied  contract  with  the 
shipper. 

Whenever  a  common  carrier  claims  that  he  has  by  special 
agreement  been  released  by  the  shipper  from  the  operation  of 
the  before  mentioned  common  law  rule  for  the  ascertainment 
of  damages  in  case  of  loss  or  injury  to  goods  transported,  it  is 
incumbent  on  the  carrier  to  prove  such  special  agreement  to  the 
satisfaction  of  the  jury,  and  upon  failure  so  to  do,  the  said  com- 
mon law  rule  prevails. 

If  such  alleged  special  agreement  is  in  writing  it  must  be 
expressed  in  such  manner  and  form  as  to  be  understood  by  a 
person  of  average  intelligence;  or  if  not  so  expressed,  it  must 
be  shown  to  have  been  explained  to  the  person  to  be  bound,  \m- 
less  such  person  himself  had  such  knowledge  of  the  subject  as 
would  enable  him  to  understand  the  meaning  of  the  writing. 

**Save  under  very  exceptional  circumstances,  before  a 
shipper  can  be  bound  by  a  condition  or  regulation  in  the  bill  of 
lading  limiting  liability,  of  which  he  has  not  actual  knowledge, 
it  must  positively  and  particularly  be  brought  to  his  attention." 

Balto.  &  Ohio  R.  R,  Co.  vs.  Doyle  (Supra)  citing  the  Majes- 
tic,  166  U.  S.  375  and  Calderon  vs.  Atlas  S.  S.  Co.,  170  17.  S.  272 

We  submit  for  your  determination  the  question  whether 
the  shipper  understood  and  agreed  to  the  reduction  of  the  car- 
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rier*s  liability  as  claimed  by  it,  and  in  so  doing  you  should  take 
into  consideration  the  said  bill  of  lading,  and  the  said  memoran* 
dum  thereon,  and  also  all  the  other  evidence  before  you  bearing 
up>on  the  question. 

There  can  be  no  recovery  in  this  action  for  any  injury  to 
or  depreciation  in  the  value  of  the  piano  after  its  arrival  in  Wil* 
mington,  and  the  refusal  of  the  plaintiflE  to  accept  it.  If  your 
verdict  should  be  for  the  plaintiff,  you  may  allow  interest  on 
the  amount  you  assess  as  the  damages  of  the  plaintiff  from  the 
time  the  piano  arrived  in  Wilmington  and  was  tendered  to  the 
plaintiff. 

Verdict  for  plaintiff  for  $270. 


Mary  Robinson  vs,  George  H.  Ruber. 

Case — Personal  Injuries — Negligence — Due  Care;  At  Street 
Crossings — Damages. 

1.  If  a  person  in  charge  of  a  vehicle  approaching  a  street  crossing 
sees,  or  bv  looking  might  have  seen,  a  person  walking  over  or  along  such 
crossing,  ne  is  bound  to  stop  or  turn  aside  his  vehicle  so  as  to  avoid  col- 
lision, and  when  he  stops  it  should  be  for  such  time  as  to  afford  a  proper 
and  reasonable  time  to  get  out  of  the  way  of  the  vehicle,  and  if  he  fails 
so  to  do  he  is  guilty  of  neeilgence. 

2.  Due  care  and  ne^gence  defined. 

(February  27,  1906.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 
Horace  G.  Knowles  for  plaintiff. 
William  S.  Hilles  for  defendant. 
Superior  Court,  New  Castle  County,  February  Term,  1905. 
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Action  on  thb  case  (No.  174,  September  Tenn,  1906), 
to  recover  damages  for  personal  injuries. 

Spruance,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  action  is  brought  by  the 
plaintiff,  Mary  Robinson,  against  the  defendant,  George  H.  Ru- 
ber, to  recover  damages  for  personal  injuries  caused  by  the  al- 
leged negligence  of  the  defendant. 

The  plaintiflE  claims  that  at  an  early  hour  of  the  morning 
of  June  6,  1905,  while  she  was  crossing  from  the  southerly  to 
the  northerly  side  of  Second  Street,  at  or  near  its  intersection 
with  Washington  Street  in  the  City  of  Wilmington,  she  was, 
without  any  negligence  on  her  part,  knocked  down  and  injured 
by  a  wagon  of  the  defendant,  by  the  negligence  and  carelessness 
of  the  driver  of  said  wagon  a  servant  or  agent  of  the  defendant. 

The  defendant  denies  that  there  was  any  negligence  on  the 
part  of  his  driver,  and  insists  that  if  the  injury  to  the  plaintiff 
was  occasioned  by  the  negligence  of  any  one  it  was  her  own  neg- 
ligence, and  further,  if  there  was  negligence  on  the  part  of  the 
driver,  there  was  also  negligence  on  the  part  of  the  plaintiff 
which  contributed  to  the  accident  and  defeats  her  right  to  re- 
cover in  this  action. 

The  right  of  drivers  of  vehicles  and  of  persons  on  foot  to 
use  the  public  streets  must  be  exercised  by  each  with  due  regard 
to  the  right  of  the  other,  and  the  right  of  each  must  be  exercised 
in  a  reasonable  and  careful  manner  so  as  not  imreasonably  to 
abridge  or  interfere  with  the  right  of  the  other. 

There  can  be  no  recovery  in  this  case  unless  the  injury  to 
the  plaintiff  .was  occasioned  by  the  negligence  of  the  defendant. 

Negligence  is  the  failure  to  use  such  care  as  a  reasonably 
prudent  and  careful  person  would  exercise  under  similar  cir- 
cumstances. 

Negligence  on  the  part  of  the  driver  of  the  defendant's  wa- 
gon would  be  the  negligence  of  the  defendant. 

Negligence  is  not  presumed,  but  must  be  proved  to  the  sat- 
isfaction of  the  jury,  and  the  burden  of  proving  it  is  upon  the 
party  by  whom  it  is  alleged. 


Digitized  by 


Google 


ROBINSON  vs  HUBER. 23 

VBRDICT. 

What  is  due  and  proper  care  required  of  persons  using  a 
public  street — ^whether  in  a  vehicle  or  on  foot — depends  on  the 
facts  and  circumstances  of  the  particular  case.  Where  there  is 
more  than  ordinary  danger  a  proportionate  increase  of  care  is 
required. 

A  person  in  charge  of  a  vehicle  approaching  a  street  cross- 
ing is  bound  to  the  reasonable  use  of  his  senses  for  the  preven- 
tion of  injury  to  persons  on  foot  using  such  crossing,  and  he  is 
bound  to  exercise  such  reasonable  caution  as  an  ordinarily  care- 
ful and  prudent  person  would  exercise  in  like  circumstances,  and 
if  he  fails  to  do  so  he  is  guilty  of  negligence. 

If  he  sees,  or  by  looking  might  have  seen,  a  person  walking 
over  or  along  such  street  crossing,  he  is  bound  to  stop  or  turn 
aside  his  vehicle  so  as  to  avoid  collision  with  such  person,  and 
when  he  stops  it  should  be  for  such  time  as  to  aflford  such  person 
a  proper  and  reasonable  time  to  get  out  of  the  way  of  the  vehicle, 
and  if  he  fails  so  to  do  he  is  guilty  of  negligence. 

If  the  injury  to  the  plaintiff  was  caused  by  the  negligence 
of  the  defendant's  driver,  without  negligence  on  the  part  of  the 
plaintiff,  your  verdict  should  be  for  the  plaintiff;  but  if  such  in- 
jury was  caused  by  the  concurrent  negligence  of  both  parties, 
the  plaintiff  would  be  guilty  of  contributory  negligence,  and  your 
verdict  should  be  for  the  defendant,  as  the  law  in  such  case  does 
not  weigh  and  balance  the  d^[ree  of  negligence  or  responsibility 
attributable  to  each  party. 

Your  verdict  should  be  for  that  party  in  whose  favor  is  the 
preponderance  or  greater  weight  of  the  evidence. 

If  your  verdict  shall  be  for  the  plaintiff  it  should  be  for 
such  sum  as  will  reasonably  compensate  her  for  her  injuries, 
including  therein  her  expenses  for  medical  services  and  nursing, 
if  any,  her  pain  and  suffering,  her  impaired  power  to  perform 
labor  since  her  injury,  and  such  as  may  come  to  her  in  the  fu- 
ture, her  loss  of  time  and  labor  as  the  result  of  her  injuries,  if 
any;  and  if  under  the  evidence  you  find  that  her  injuries  are  of  a 
permanent  character,  such  as  to  cause  any  impairment  of  ability 
to  earn  a  living  in  the  future,  you  should  consider  that  fact  in 
determining  the  amoimt  of  her  damages. 

Verdict  for  plaintiff  for  $500. 
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SYLLABUS-CHARGB. 

Excelsior    Repining    Company,  d.  b.  a.,  vs.  Franklin  J. 
MURPHEY,  p.  b.  r. 

Appeal — Agency;  By  Holding  out — Actual  Agency;  Not  neces^ 
sary   to   bind   Principal — Secret   Instructions. 

When  the  action  is  between  the  agent  and  principal  it  is  necessary 
to  prove  the  actual  existence  of  the  agency,  in  order  to  bind  the  parties. 
But  such  proof  is  not  absolutely  necessary  where  the  principal  is  dealing 
through  an  agent  with  third  persons.  If  a  principal  holds  out  a  person 
and  places  him  in  such  a  position  in  the  community  that  he  is  apparently 
authorized  to  deal  with  persons  as  agent,  without  any  known  restric- 
tions or  limitations  upon  his  authority,  he  may  be  so  hdd  out  as  to  bind 
the  principal.  And  if  a  person  is  held  out  to  third  persons,  or  to  the  pub* 
He  at  large  by  his  principal  as  having  a  general  authority  to  act  for  him 
in  a  particular  business  or  emplo3rment,  he  cannot  limit  his  authority  by 
private  or  secret  instructions. 

(February  28,  1906.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 
Samuel  H,  Baynard,  Jr.,  for  appellant. 
Reuben  Satterthwaite,  Jr.,  for  respondent. 
Superior  Court,  New  Castle  County,  February  Term,  1906. 
Appeal. 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — In  this  action  Franklin  J.  Murphey 
claims  from  the  Excelsior  Refining  Company  the  sum  of  $157.01, 
with  interest  from  November  1,  1905,  for  goods'  which  he  al- 
leges he  sold  to  the  Excelsior  Refining  Company.  • 

The  amount  is  not  disputed,  nor  is  it  disputed  that  the 
goods  charged  were  delivered  to  one  George  W.  Green,  who  the 
plaintiff  claims  was  the  agent  of  the  said  company,  but  the  de- 
fendant company  denies  that  he  was  such  agent. 

So  that  the  question  for  you  to  decide  is  as  to  whether 
George  W.  Green  was  the  agent  of  the  Excelsior  Refining  Com- 
pany, or  was  so  held  out  to  be  the  agent  by  the  said  Company 
as  to  bind  it. 
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If  this  suit  was  between  Green  and  the  defendant  company 
itself — ^that  is,  between  the  agent  and  the  principal — it  would 
be  necessary  to  prove  the  actual  existence  of  the  agency,  in 
order  to  bind  the  parties;  but  the  proof  of  an  actual  agency 
existing  and  its  extent  is  not  absolutely  necessary  where  the 
principal  is  dealing  through  an  agent  with  third  persons.  For 
it  is  well-settled  law  that  if  a  principal  holds  out  a  person  and 
places  him  in  such  a  position  in  the  community  that  he  is  appa- 
rently authorized  to  deal  with  persons  as  the  agent  pf  the  com- 
pany or  person,  without  any  known  restriction  or  limitation  upon 
his  authority,  he  may  be  so  held  out  as  to  bind  the  principal. 
And  the  courts  in  this  State  have  well  said  that  if  a  person  is 
held  out  to  third  persons  or  to  the  public  at  large  by  his  prin- 
cipal as  having  a  general  authority  to  act  for  him  in  a  particu- 
lar business  or  employment,  he  cannot  limit  his  authority  by 
private  or  secret  instructions. 

So  that  whether  Green  was  in  this  case  actually  the  agent 
and  clothed  with  all  the  authority  or  not,  still  the  defen- 
dant would  be  liable  if  you  should  believe  from  the  evidence 
that  he  was  so  held  out  by  this  company  in  dealing  with  the 
business  people  of  this  or  any  other  community,  and  that  any 
private  or  secret  restrictions  as  to  the  extent  of  his  agency  were 
not  known  to  the  people  with  whom  said  agent  was  dealing. 

It  is  for  you  to  say  in  this  case  whether  the  Excelsior  Refin- 
ing Company  did  so  hold  out  said  George  T.  Green  as  their  agent 
to  this  community  and  that  the  people  dealing  with  him  in  the 
ordinary  course  of  trade  had  reason  to  believe  that  he  was  their 
agent  and  dealt  with  him  as  such. 

So  that  if  you  find  that  Green  either  was  the  actual  agent 
with  authority,  or  that  he  was  so  held  out  by  the  defendant 
company,  you  should  find  for  the  plaintiff  for  the  amount  agreed 
upon. 

If  you  find  that  he  was  not  their  agent,  or  that  he  was  not 
held  out  by  the  defendant  company  in  such  a  way  as  to  induce 
the  belief  that  he  was  such,  in  that  event  your  verdict  should 
be  for  the  defendant. 

Verdict  for  plamtiff  for  $160.01. 
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CHARGE 

State  op  Delaware,  Use  of  Clement  A.  Davidson,  vs.  John 
Prick,  Constable,  ei  al. 

Action  OK  Constable* s  Band — Chattels  bound  by  Chattel  Mortgage; 
Also  by  Distress  for  Rent — Sold  on  the  Distraint — Proceeds 
Applied  to  Rent — Demurrer  to  Declaration;  Sustained — 
Stare  Decisis' 

Chattels  bom  by  a  chattel  Mortgage  were  moved  to  the  farm  of  A. 
B.  by  the  mortgagor,  the  tenant  of  said  farm,  and  subsequently  distrain- 
ed by  A.  B.  for  rent.  They  were  sold  by  the  Constable  under  the  dis- 
train, and  the  proceeds  applied  to  the  landlord's  claim  for  rent.  Held 
that  such  apphcation  of  the  proceeds  was  proper  and  legal,  under  the 
mling  made  by  the  Court  in  the  case  of  Fori  vs,  CleueU,  9  Hous.  179. 

(March  2,1907.) 

Lore,  C.  J.,  and  Pennewill,  J.,  sitting. 

Walter  L.  Willis  for  plaintiflE. 

Levin  Irving  Handy  for  defendants. 

Superior  Court,  New  Castle  County,  February  Term,  1907. 

Action  on  a  constable's  bond  No.  169,  May  Term,  1905). 

Demurrer  to  declaration. 

See  facts  in  contentions  of  counsel  for  defendants. 

Dependant's  Contentions  on  Demurrer. 

Levin  Irving  Handy  for  defendanti:  This  is  an  action  on 
a  constable's  bond.  It  is  alleged  that  the  chattels  were  tmder 
lien  of  a  chattel  mortgage;  were  afterwards  moved  on  Kyle's 
farm  by  mortgagor,  the  tenant;  were  subsequently  taken  by 
Kyle  in  distress  for  rent  and  were  sold  by  the  constable  under 
said  distraint.  The  complaint  is  that  constable  applied  the  pro- 
ceeds of  said  sale  to  the  rent  instead  of  to  the  chattel  mortgage. 

In  Ford  vs.  Clewell,  9  Houst.,  179,  it  was  decided  that  when 
chattels  under  lien  of  chattel  mortgage  were  subsequently  moved 
on  demised  premises  and  then  while  still  on  said  premises,  sold 
on  execution  process  following  scire  facias  on  said  chattel  mort- 
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ARGUMENTS. 

gage,  the  lien  of  the  landlord  for  rent  was  superior  to  the  lien 
of  the  chattel  mortgage.  The  landlord  was  given  one  year's  rent 
out  of  the  proceeds  of  sale,  under  Section  60,  Chapter  120,  Laws 
of  Delaware  (Revised  Code,  874).  The  case  at  bar  is  much 
stronger  in  that  the  chattels  were  sold  by  the  landlord  in  dis- 
traint for  rent  under  circumstances  which  made  them  liable  for 
rent,  even  if  the  mortgagee  had  owned  the  chattels  absolutely 
instead  of  merely  holding  a  mortgage  lien  upon  them.  The  doc- 
trine of  stare  decisis  should  control  the  case  at  bar,  since  the 
above  cited  case  in  9  Houston  has  stood  for  many  years  for 
the  guidance  of  constables. 

In  Shuster  vs.  Robinson,  3  Harrington,  60,  it  was  decided 
that  when  goods  are  moved  on  the  premises  after  execution 
delivered  to  the  sheriflE,  but  before  actual  levy  they  are  subject 
to  rent  in  preference  to  the  execution.  An  execution  is  a  lien  on 
goods  and  chattels  from  the  moment  it  is  delivered  to  the  sheriflE 
for  execution,  but  it  is  not  a  prior  lien  to  rent  if  the  goods  and 
chattels  are  moved  upon  the  demised  premises  before  they  are 
taken  in  actual  execution.  The  lien  of  a  chattel  mortgage  is 
not  superior  to  the  lien  of  an  execution  in  the  sheriff's  hands 
before  levy  theretmder.  If  scire  facias  has  been  sued  out  on 
chattel  mortgage,  judgment  obtained  and  the  goods  seized  tm- 
der  process  thereunder  before  they  are  moved  on  demised  prem- 
ises then  the  lien  might  come  ahead  of  rent ;  but  not  otherwise. 

It  is  contended  that  a  consideration  of  the  following  sec- 
tions of  Chapter  120,  Laws  of  Delaware,  to  wit.  Sections  22,  39, 
40,  41  and  60  {Revised  Code,  869,  871,  872  and  874)  will 
show  that  the  proceeds  of  the  constable's  sale  in  the  case  at  bar 
were  properly  applicable  to  the  rent,  and  that  therefore  the 
demtirrer  should  be  sustained. 

Walter  J.  Willis,  for  plaintiff,  in  opposition  to  the  demurrer 
made  the  following  contentions : 

In  case  of  a  sale  of  goods  under  execution  process,  where 
the  levy  is  made  on  the  goods  before  the  goods  are  taken  on  the 
leased  premises  by  the  lessee,  the  proceeds  arising  from  such 
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OPINION. 


sale  would  be  applied  to  the  execution  in  preference  to  the 
landlord*s  claim  for  rent. 

Rev,  Code  872,  Sec.  41 ;  Ibid  874,  Sec.  60. 

Sanctioned  by  the  Court  in  cases  of  Shuster  vs.  Robinson, 
3    Harr.  50,  and  Ford  vs.  Clewell,  9  Hoiist.  180. 

In  case  of  a  sale  of  goods  under  execution  process  where 
there  is  a  prior  chattel  mortgage  lien,  the  proceeds  of  the  sale 
must  be  applied  first  to  satisfaction  of  the  chattel  mortgage. 

Isaacs  vs.  Messick,  1  Marvel  259. 

In  case  of  a  sale  of  goods  tmder  foreclosure  proceedings  of 
a  chattel  mortgage,  which  was  placed  on  the  goods  before  the 
goods  were  taken  on  the  leased  premises,  the  proceeds  of  the 
sale  would  be  applied  to  rent  in  preference  to  the  chattel  mort- 
gage lien. 

Ford  vs.  Clewell,  9  Honst.   180. 

From  the  following  we  have  this  conclusion :  In  case  of  sale 
of  goods  under  execution  process  (the  levy  being  made  before 
goods  taken  on  leased  premises)  the  levy  has  priority  over  rent. 

Rev,  Code  872,  Sec.  41;  874,  Sec.  60;  3  Harr.  50;  9  Houst. 
180. 

But  in  case  there  should  be  a  chattel  mortgage  lien  on  the 
goods  prior  to  the  execution,  then  in  case  of  a  sale  as  above  stated 
the  proceeds  would  be  applied  to  the  chattel  mortgage. 

Isaacs  vs.  Messick,  1  Marvel  269. 

But  in  case  the  sale  should  be  made  under  the  foreclosure 
proceedings  of  a  chattel  mortgage,  the  money  must,  in  that 
case,  be  applied  to  the  rent  in  preference  to  the  mortgage  and 
execution. 

Ford  vs.  Clewell.  9  Houst.  180. 

Lore,  C.  J.: — The  case  of  Ford  vs.  Clewell,  9  Houst.  179, 
seems  to  control  this  case.    We  therefore  sustain  the  demurrer. 

Demurrer  sustained. 
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SYLLABI. 

William  R.  Garrett  vs.  Peoples  Railway  Company,  a  cor- 
poration existing  under  the  laws  of  the  State  of  Delaware. 

Personal  Injuries — Negligence — Railway  Company — Care  re- 
quired  in  running  Car  or  Automobile — Statute  respecting  the 
running  of  Automobiles — Conflicting  Evidence — 
Damages. 

1.  There  can  be  no  inflexible  rule  as  to  what  specific  acts  of  pre- 
caution are  necessary  to  be  done  or  omitted  by  street  railway  companies 
in  the  management  of  their  cars,  or  bv  the  public  in  the  use  ot  the  streets. 
What  is  due  and  proper  care  depends  upon  the  facts  and  circumstances 
of  each  case. 

2.  The  person  in  charge  of  the  car  should  not  approach  a  crossing 
where  a  large  number  of  persons  and  vehicles  are  usuaUy  found  without 
giving  due  and  timely  warning;  and  he  should  so  regulate  the  speed  of 
his  car  as  to  have  it  under  control,  and,  if  he  sees  a  person  in  imminent 
danger,  should  use  every  reasonable  effort  to  stop  or  slow  up.  This  does 
not  mean  that  a  motorman  must  stop  or  slacken  tne  speed  of  nis  car  every 
time  a  person  is  seen  to  approach  the  crossing  with  apparent  intent  to 
cross  the  track.  He  may  very  properly  asstmie  that  the  traveller,  if  far 
enough  away  to  cross  safely,  will  continue  his  movements  and  cross  in 
front  of  the  car,  or  if  not  far  enough  away,  and  if  warned  of  the  approach 
of  the  car,  that  he  will  stop  and  let  the  car  pass  first. 

3.  The  person  in  charge  of  an  automobile  would  be  guilty  of  neeli* 
gence  if  he  is  unfamiliar  with  the  safety  appliances  thereof,  or  beine  fa- 
miliar does  not  use  them  to  prevent  collision ;  or  if  he  drives  the  machine 
at  a  greater  rate  of  speed  than  one  mile  in  seven  minutes  through  a  built 
up  portion  of  a  city,  etc. 

4.  Conflicting  evidence. — Damages. 

{March  13,  1906.) 

Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 

Leonard  E,  Wales  and  Herbert  H.  Ward  for  plaintiff. 

Robert  H,  Richards  for  defendant. 

Superior  Court,  New  Castle  County,  February  Term,  1906. 

Action  on  the  case  (No.  136,  September  Term,  1905)  to 
recover  damages  for  personal  injuries  to  plaintiff  and  for  injury 
to  his  automobile  alleged  to  have  been  occasioned  by  the  negli- 
gence of  the  defendant. 

The  facts  appear  in  the  charge  of  the  Court. 

Boyce,  J.,  charging  the  jury: 
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Gentlemen  of  the  jury: — This  action  was  brought  by  Wil- 
liam R.  Garrett,  the  plaintiff,  against  the  Peoples  Railway  Com- 
pany, the  defendant,  to  recover  damages  for  personal  injuries 
to  the  plaintiff  and  for  injury  to  his  automobile,  alleged  to  have 
been  occasioned  by  the  negligence  of  the  defendant  company. 

We  decline  to  give  you  binding  instructions  to  find  for  the 
defendant. 

The  uncontroverted  testimony  is  that  on  the  twenty-first 
day  of  May,  A.  D.  1905,  the  plaintiff,  in  company  with  his 
brother-in-law,  was  driving  his  automobile  easterly  on  Eleventh 
Street,  and  that  an  electric  car  of  the  defendant  company  was 
going  southerly  on  Orange  Street,  when  a  collision  occurred 
between  the  car  and  the  automobile  on  Orange  Street  a  few 
feet  south  of  Eleventh  Street,  and  being  near  the  southwest 
comer  of  said  streets. 

The  plaintiff  claims  that  he  was  driving  his  automobile 
with  due  care  and  caution,  and  at  a  low  speed  along  Eleventh 
Street  as  he  was  approaching  Orange  Street,  and  that  the  col- 
lision from  which  he  sustained  the  injuries  complained  of  was 
occasioned  solely  by  the  negligence  of  the  motorman  in  charge 
of  the  car,  which  the  plaintiff  alleges  was  running  at  a  high 
and  dangerous  speed,  without  due  and  timely  notice  or  warning 
of  its  approach  by  bell,  gong  or  otherwise,  as  it  came  into  his 
view  on  Eleventh  Street,  and  without  proper  effort  and  due 
diligence  to  slacken  the  speed  of  the  car,  or  bring  it  to  a  stand- 
still after  he  had  discovered  or  should  have  discovered  the  pres- 
ence of  the  automobile  in  which  the  plaintiff  was  travelling  in 
close  proximity  to  the  tracks  of  the  defendant  company.  And 
the  plaintiff  also  claims  that  the  car  of  the  defendant  company 
was  operated  by  an  incompetent  and  unskilled  motorman. 

The  defendant  claims  that  the  car  made  its  approach  to 
and  was  running  across  Eleventh  Street  at  a  moderate  and 
proper  speed;  that  due  and  timely  warning  of  its  approach  was 
given  by  ringing  its  bell  or  gong;  that  the  motorman  was  com- 
petent and  skilled  for  the  service  in  which  he  was  engaged;, 
that  he  exercised  due  and  proper  care  to  avoid  a  collision  with 
the  automobile  as  soon  as  he  in  the  exercise  of  due  diligence  dis- 
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covered  it  approaching  the  tracks  of  the  defendant  company; 
that  neither  the  colhsion  nor  the  injury  complained  of  was 
caused  by  the  negligence  of  the  defendant  through  its  motor- 
man  in  charge  of  the  car,  but  was  caused  solely  by  the  negli- 
gence of  the  plaintiff  in  not  stopping  or  slackening  the  speed 
of  his  automobile,  or  in  not  turning  in  some  other  direction  than 
into  Orange  Street  in  the  direction  in  which  the  car  was  going. 
Whereby  the  defendant  claims  the  collision  occurred.  And  the 
defendant  denies  any  and  all  liability  for  the  injuries  alleged  to 
have  resulted  from  the  collision. 

It  is  admitted  that  the  defendant  company  was  at  the  time 
of  the  accident  and  is  now  a  corporation  as  alleged  in  the  decla- 
ration, and  that  it  was  operating  the  car  in  question  on  its  rail- 
way at  the  time  and  place  of  the  accident. 

The  fact  of  an  accident  by  which  an  injury  is  sustained 
does  not,  in  itself,  if  not  within  the  control  of  the  persons  charged 
with  causing  the  accident,  establish  the  fact  that  the  injury  was 
caused  by  negUgence.  And  there  can  be  no  recovery  in  this 
case  unless  the  injury  to  the  plaintiff  and  to  his  property  was 
occasioned  by  negligence  and  that  of  the  defendant  company. 

Negligence  is  the  failure  to  use  such  care  as  a  reasonably 
prudent  and  careful  person  would  exercise  tmder  similar  cir- 
cumstances. 

Negligence  on  the  part  of  the  motorman  in  charge  of  the 
car  in  question  would  be  the  negligence  of  the  defendant  com- 
pany. 

Negligence  is  never  presumed,  but  must  be  proved  and  the 
burden  of  proving  it  rests  upon  the  party  alleging  it. 

In  this  case  you  are  to  determine  from  all  the  evidence  pro- 
duced before  you,  considered  in  connection  with  the  charge  of 
the  Court  upon  the  law  such  as  we  deem  to  be  appUcable  to  the 
case,  whether  there  was  any  negligence  that  caused  the  injuries 
complained  of,  and  whose — ^whether  it  was  the  negligence  of 
the  defendant  or  of  the  plaintiff,  or  was  the  concurrent  negli- 
gence of  both.  If  the  alleged  injuries  were  the  result  of  the  neg- 
ligence of  the  plaintiff  solely,  he  cannot  recover,  or  if  he  was, 
at  the  time  of  the  accident,  guilty  of  concurrent  negUgence,  he 
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cannot  recover.  But  if  the  negligence  of  the  defendant  caused 
the  accident  without  the  concurrent  negligence  on  the  part  of 
the  plaintiflf  at  the  time  thereof,  the  plaintiff  will  be  entitled  to 
recover. 

Eleventh  and  Orange  Streets  are  public  streets  of  the  City 
of  Wilmington.  The  defendant  company  has  the  right  to  use 
Orange  Street  for  the  movement  of  its  railway  cars  thereon,  and 
the  public  have  the  right  to  use  both  of  the  said  streets  for  the 
ordinary  purposes  of  a  public  highway. 

The  right  of  each  must  be  exercised  with  due  regstxd  to  the 
right  of  the  other,  and  the  right  of  each  must  be  exercised  in  a 
reasonable  and  careful  manner  so  as  not  tmreasonably  to  abridge 
or  interfere  with  the  right  of  the  other.  In  using  the  public 
streets,  street  railway  companies  and  the  public  are  bound  to 
the  exercise  of  reasonable  care  and  caution  to  prevent  collisions 
and  accidents.  And  an  increase  of  care  is  required  of  both 
where  by  reason  of  the  surroundings  there  is  an  increase  of  dan- 
ger. There  is  required  of  both  at  all  times  in  the  use  of  the  pub- 
lic streets  that  degree  of  care,  including  the  use  of  their  senses 
of  sight  and  hearing,  which  an  ordinarily  prudent  man  would 
exercise  under  all  the  circumstances — ^the  one  being  bound  to 
the  exercise  of  such  care  in  order  to  avoid  inflicting  injury,  and 
the  other  to  a  like  degree  of  care  to  avoid  being  injured. 

There  can  be  no  inflexible  rule  as  to  what  specific  acts  of 
precaution  are  proper  and  necessary  to  be  done,  or  omitted,  by 
street  railway  companies  in  the  management  of  their  cars  or  by 
the  public  in  the  use  of  the  streets ;  for  after  all  what  is  due  and 
proper  care  depends  upon  the  facts  and  circumstances  of  each 
case. 

Street  railway  companies  are  held  to  a  greater  degree  of 
care  and  caution  in  operating  their  cars  on  the  more  thronged 
streets  because  of  the  increase  of  danger  to  the  public  than  on 
streets  where  the  travel  is  slight  or  infrequent;  and  in  approach- 
ing the  crossing  of  a  street  in  general  use  by  the  public,  where  a 
larger  number  of  persons  and  vehicles  are  usually  found  cross- 
ing the  tracks  than  at  other  places,  increased  care  is  required 
and  should  be  exercised  by  the  person  in  charge  of  the  car  to 
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avoid  collisions  with  persons  or  vehicles  which  may  be  approach- 
ing or  crossing!  the  tracks  at  the  crossing.  And  he  should  not 
approach  such  crossing  at  a  dangerous  speed  or  without  giving 
due  and  timely  warning  of  his  approach;  he  should  so  regulate 
the  speed  of  his  car  as  to  have  it  under  control  and  be  on  the 
lookout  for  persons,  that  they,  being  in  the  exercise  of  due 
care,  may  not  be  put  in  jeopardy ;  and  if  his  view  or  the  view 
of  travellers  on  the  street  he  is  approaching,  is  obstructed  by 
buildings,  fences  or  otherwise,  so  as  to  prevent  the  one  from 
seeing  the  other  until  perhaps  dangerously  near  the  crossing,  his 
care  and  diligence  should  be  increased  in  proportion  to  such 
conditions.  And  where  he  sees,  or  by  the  exercise  of  reasonable 
care  might  see,  a  person  in  imminent  danger,  he  should  use 
every  reasonable  effort — it  may  be  to  slow  up,  or  stop,  if  need 
be — ^to  prevent  accident.  We  do  not  mean  to  say  that  a  motor- 
man  must  stop  or  slacken  the  speed  of  his  car  every  time  a  per- 
son is  seen  to  approach  the  crossing  with  apparent  intent  to 
cross  the  tracks  of  the  company.  He  may  very  properly  assume 
that  the  traveller,  if  far  enough  away  to  cross  safely,  will  con- 
tinue his  movements  and  cross  in  front  of  the  car,  or  if  not  far 
enough  away,  and  if  warned  of  the  approach  of  the  car,  that  he 
will  stop  and  let  the  car  pass  first. 

The  motorman  has  a  right  to  assume  that  a  person  under 
such  circumstances  will  exercise  ordinary  care,  tmder  all  the  cir- 
cumstances, tmtil  the  contrary  appears.  There  is  a  correspond- 
ing duty  on  the  part  of  the  traveller  to  exercise  reasonable  care, 
prudence,  and  diligence  at  railway  crossings  to  prevent  accident, 
and  especially  so  if  there  be  obstructions  so  as  to  affect  his  view 
of  an  approaching  car.  And  a  person  in  charge  of  an  automo- 
bile or  other  vehicle  approaching  such  crossing  with  which  he 
is  familiar,  is  bound  to  avail  himself  of  his  knowledge  of  the 
locality  and  the  presence  of  danger,  and  to  exercise  that  degree 
of  caution  which  an  ordinarily  careful  and  prudent  person  would 
exercise  under  all  the  conditions.  The  traveller  in  his  automo- 
bile or  vehicle  should  not  approach  such  crossing  at  a  greater 
speed  than  is  consistent  with  safety.  He  should  have  his  team 
or  automobile  under  control  and  be  on  the  lookout  for  an  ap- 
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proaching  car  so  that  he  may,  the  servant  of  the  car  being  in 
the  exercise  of  due  care,  avoid  collision  with  the  car.  And  where 
he  sees,  or  by  the  exercise  of  reasonable  care  might  see  an  ap- 
proaching car,  he,  as  well  as  the  servant  of  the  car,  should  exer- 
cise reasonable  care  and  diligence  to  avoid  injury. 

It  is  the  duty  of  street  railway  companies  to  have  their 
cars  operated  by  competent  and  careful  servants. 

The  law  governing  the  use  of  public  streets  by  automobiles 
is  the  same  as  that  governing  the  use  of  such  streets  by  car 
riages  or  other  ordinary  vehicles.    And  their  use  upon  the  pub- 
lic streets  and  the  speed  at  which  they  may  be  driven  should, 
as  we  have  already  indicated,  be  consistent  with  safety. 

Sec.  4,  Chap.  123,  Vol.  23,  Laws  of  Delaware,  requires, 
among  other  things,  "that  every  motor  vehicle  shall  be  pro- 
vided with  a  good  and  efficient  brake  dr  brakes,  and  shall  also 
be  provided  with  suitable  bell,  horn,  or  other  signal  device," 
and  it  is  the  duty  of  every  driver  of  such  vehicle  to  be  reasonably 
familiar  with  the  use  of  such  safety  appliances  and  to  use  and 
apply  them  if  need  be,  in  the  exercise  of  reasonable  diligence,  to 
avoid  accident.  Section  5  of  the  said  Act  provides:  "The  fol- 
lowing rates  of  speed  may  be  maintained,  but  shall  not  be  ex- 
ceeded upon  any  public  street,  etc.,  or  by  anyone  driving  a 
motor  vehicle.**  Paragraph  b.  of  said  section  provides  that  **A 
speed  of  one  mile  in  seven  minutes  when  such  street  or  highway 
passes  through  the  built-up  portion  of  a  city,  town,  borough  or 
village  where  the  houses  are  and  average  less  than  one  hundred 
feet  apart.** 

If  you  find  that  the  plaintiff  was  unfamiliar  with  the  safety 
appliances  and  by  reason  thereof  was  tmable  to  use  them  or 
being  f^uniliar  with  them  he  failed  to  use  in  a  reasonable  and 
prudent  manner  the  brakes  of  his  automobile  to  prevent  a  colli- 
sion with  the  car,  or  that  he  was  driving  his  automobile  at  a 
greater  rate  of  speed  than  one  mile  in  seven  minutes,  through  a 
built-up  portion  of  the  City  of  Wilmington  where  the  houses 
are  and  average  less  than  one  hundred  feet  apart,  or  if  you  find 
that  as  he  approached  the  crossing  at  Orange  Street,  he  saw,  or 
by  looking  could  have  seen  the  approaching  car  in  time,  by  the 
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exercise  of  reasonable  diligence,  to  slacken  the  speed  of,  or  to 
stop  his  automobile,  before  it  collided  with  the  car,  and  he 
failed  to  do  so,  he  was  guilty  of  negligence;  and  if  such  negli- 
gence entered  into  or  contributed  to  the  collision  at  the  time  of 
the  injuries  complained  of,  it  would  defeat  his  right  to  recover 
in  this  action. 

If,  however,  the  injuries  to  the  plaintiff  and  his  property 
were  caused  by  the  negligence  of  the  defendant's  servant,  with- 
out negligence -on  the  part  of  the  plaintiff  contributing  thereto, 
your  verdict  should  be  for  the  plaintiff. 

You  are  the  exclusive  judges  of  the  testimony.  And  where 
the  testimony  is  conflicting,  you  should  reconcile  it,  if  you  can. 
If  you  cannot,  you  should  give  credit  to  the  testimony  of  those 
witnesses,  who  under  all  the  circumstances  appear  to  you  to  be 
most  entitled  to  credit,  taking  into  consideration  the  opportun- 
ities and  advantages  of  each  for  seeing,  observing  and  Imowing 
the  things  of  which  they  testified,  as  well  as  the  apparent  fair- 
ness, intelligence  and  any  other  element  which  may  fairly  test 
the  truthfuUiess  and  accuracy  of  each. 

Your  verdict  should  be  for  that  party  in  whose  favor  is  the 
preponderance  or  greater  weight  of  the  evidence. 

If  you  find  for  the  plaintiff,  your  verdict  should  be  for  such 
sum  as  will  reasonably  compensate  him  for  the  injuries  to  his 
person,  resulting  from  the  accident.  In  ascertaining  that  sum, 
you  should  take  into  consideration  the  plaintiff's  pain  and  suffer- 
ing, his  loss  of  earning  power,  and  power  to  perform  labor  as 
well  in  the  past  as  in  the  future,  his  loss  of  time,  his  expenses 
for  medicine  and  medical  attendance,  as  a  result  of  such  injuries, 
and  if  such  injuries  are  of  a  permanent  character,  such  fact  should 
be  considered. 

If  you  find  for  the  plaintiff,  you  should,  in  addition  to  the 
damages  found  for  the  plaintiff's  personal  injuries,  also  ascer- 
tain and  include  in  your  verdict  such  sum  as  will  compensate 
him  for  the  damages,  if  any,  to  his  automobile.  In  ascertaining 
such  damages,  you  should  award  to  the  plaintiff  the  difference 
between  the  value  of  his  automobile  immediately  before  and  its 
vahie  immediately  after  the  collision. 

The  jury  disagreed. 
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State  vs.  Curtis  L.  Samuels. 
Criminal  Law — Homicide — Murder — Circumsianhal  Evidence — 

Reasonable  Doubt, 

1.  Evidence  is  none  the  less  effective  because  it  is  circtimstantial,  if  it 
be  consistent,  connected  and  conclusive.  But  circumstantial  evidence  to 
warrant  conviction  must  be  entirely  satisfactory  and  of  such  significance, 
consistency  and  force  as  to  produce  conviction  m  the  minds  of  the  jury  of 
the  guilt  of  the  accused  beyond  a  reasonable  doubt.  Where  the  evidence 
is  circumstantial,  the  jury  must  be  fully  satisfied,  not  only  that  those 
circumstances  are  consistent  with  the  prisoner's  having  committed  the 
act  charged  as  constituting  the  crime,  but  they  must  also  be  satisfied  that 
the  facts  are  such  as  to  be  inconsistent  with  any  other  rational  conclusion 
than  that  the  prisoner  was  the  party.  The}^  must  be  such  as  to  exclude 
any  other  reasonable  hypothesis  or  conclusion. 

2.  A  reasonable  doubt  does  not  import,  in  contemplation  of  law,  a 
mere  possible  doubt;  because  ever3rthing  relating  to  htmian  affairs  and 
depending  on  moral  evidence,  is  open  to  some  possible  or  imaginary 
doubt.  It  is  that  state  of  the  case  which  after  entire  comparison  and  con- 
sideration of  all  the  evidence  leaves  the  minds  of  the  jurors  in  that  condi- 
tion that  they  cannot  feel  an  abiding  conviction  to  a  moral  certainty  of 
the  truth  of  the  charge. 

(Jannary  7,  1904.) 
Lore,  C.  J.,  and  Spruance  and  Grubb,  J.  J.,  sitting. 

Herbert  H,  Ward,  Attorney-General,  and  Robert  H.  Rich- 
ards, Deputy  Attorney-General,  for  the  State. 

Horace  G.  Eastburn  for  the  defendant. 

At  a  Court  of  Oyer  and  Terminer  held  in  New  Castle  County 
in  January,  1904,  the  defendant  above  named  was  put  on  trial 
upon  an  indictment  charging  that  on  the  third  day  of  Novem- 
ber, 1903,  he,  the  said  defendant,  shot  and  killed  one  Pasquale 
Diabelle  near  Delaware  City,  in  said  county,  and  that  he  was 
guilty  of  Murder  op  the  First  Degree  and  of  felony. 

At  the  trial  the  State  sought  to  convict  the  prisoner  wholly 
upon  circumstantial  evidence  which  was  to  the  following  effect : 

That  on  the  night  of  the  murder  Samuels  borrowed  a  gun 
and  left  it  at  the  store  of  one  Mr.  Bowers  in  Delaware  City  and 
sought  out  Di  Abelle  and  walked  up  the  street  with  him,  on  the 
way  meeting  one  John  Arros,  and  after  having  a  conversation, 
walked  down  the  street  again,  passing  the  said  Arros  who  heard 
Di  Abelle  say  ** Good-night,  Sam,*'  and  Samuels'  reply  "Good- 
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night,  Pann."  That  they  then  parted  and  Di  Abelle  started 
towards  the  railroad  tracks  leading  to  the  marsh;  that  Samuels 
was  next  seen  by  a  witness  on  the  steps  of  Bowers'  store,  where 
he  procured  his  gun  and  walked  along  the  street  towards  the 
same  railroad  track  which  DiAbelle  had  traversed.  That  shortly 
thereafter — about  ten  o'clock — another  witness  heard  several 
reports  of  a  gun  out  on  the  marsh  near  the  river  bank  in  the 
direction  in  which  the  dead  body  of  Pasquale  DiAbelle  was  found 
the  next  day,  death  having  resulted,  according  to  the  evidence, 
from  a  gun-shot  wotind.  Another  witness  testified  that  he  was 
in  his  cabin  down  on  the  river  in  front  of  Delaware  City,  and 
about  the  same  time  as  fixed  by  the  other  witnesses,  saw  the 
flash  and  heard  the  report  of  a  gun  or  fire-arm,  and  at  the  same 
time  heard  someone  say:   **0h,  Oh,  Sammy,  don't  shoot." 

As  supplying  a  motive  for  the  murder,  the  State  offered 
testimony  to  the  effect  that  the  defendant  Samuels,  after  he  had 
been  arrested  for  the  crime  and  while  in  prison,  wrote  a  letter 
to  his  wife  in  which  he  said:  ** Don't  let  anybody  know  you  have 
any,"  referring  to  money  which  he  had  secreted  in  a  wallet  in  a 
closet  in  his  home;  that  Samuels  received  but  $45  per  month 
working  on  a  dredging  scow  and  that  after  the  murder  he  had 
spent  about  $105.  That  DiAbelle,  the  murdered  man,  had 
money  in  his  belt  which  formed  a  part  of  his  underclothing, 
which  belt  was  found  cut  open  and  the  money  gone. 

Upon  the  above  facts  the  State  contended  that  it  had  made 
out  a  case  against  the  defendant  of  murder  in  the  first  degree. 

The  defense  set  up  and  contended  for  was  a  complete  aUbi. 
Defendant's  counsel  contended  that  the  State  had  not  proved 
that  Samueb  knew  that  DiAbelle  had  money  in  his  belt;  nor 
that  he  had  walked  along  the  railroad  or  towards  the  river  bank 
with  the  Italian  towards  the  nmrsh  and  there  shot  the  Italian. 
The  defense  produced  the  watchman  at  the  railroad  station,  past 
which  the  defendant  must  have  gone  on  the  railroad  track  in 
order  to  reach  the  place  of  the  killing,  and  said  watchman  testi- 
fied that  he  was  on  duty  constantly  on  the  night  of  the  murder 
and  that  at  no  time  during  the  night  had  Samuels  passed  the 
railroad  station  on  the  tracks  in  question.    Defendant's  counsel 
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further  contended  that  Samuels  was  not  impeached  in  his  testi- 
mony, and  traced  by  the  defendant  and  other  witnesses  the 
defendant's  movements  throughout  the  evening  from  the  time 
he  got  back  from  down  the  river,  at  six  o'clock,  where  he  had 
been  working  for  the  dredging  company,  up  until  after  the  time 
of  the  shooting,  and  claimed  that  he  had  thereby  established  a 
complete  alibi,  and  that  when  the  defendant  said  "Good-night" 
to  the  Italian,  he  saw  him  no  more  that  night;  that  after  he 
had  turned  up  the  street  towards  the  railroad  track  upon  which 
DiAbelle  had  proceeded,  he  turned  off  that  street  at  the  end  of 
the  square  and  went  into  a  baker's  shop  and  bought  bread,  and 
from  there  went  to  his  home  where  he  stayed  during  the  rest  of 
the  night.  That  the  gun  in  question  he  had  borrowed  for  the 
purpose  of  going  gunning  and  that  the  same  was  taken  direct 
to  his  home  from  Bowers'  store  and  was  not  taken  from  his 
home  any  time  thereafter  during  the  night.  Evidence  was  also 
adduced  to  show  the  source  from  which  the  defendant  got  the 
money  he  had  after  the  murder,  and  how  much  he  spent. 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — The  indictment  charges  that  Cur- 
tis L.  Samuels  the  defendant,  on  the  third  day  of  November, 
1903,  shot  and  killed  one  Pasquale  DiAbelle,  near  Delaware 
City,  in  this  county;  and  that  he  is  guilty  of  murder  of  the  first 
degree  and  of  felony. 

The  defendant  raises  no  question  as  to  the  degree  of  the 
crime,  but  stands  upon  the  defense  that  he  did  not  kill  DiAbelle 
and  therefore  is  not  guilty. 

The  crime  charged,  viz.,  murder  of  the  first  degree,  consists 
in  the  killing  of  a  human  being  with  express  malice  aforethought, 
or  in  perpetrating  or  attempting  to  perpetrate  any  crime  pun- 
ishable with  death.  That  is  to  say,  in  general,  when  life  is  mali- 
ciously taken  with  a  sedate  deliberate  mind  and  formed  design. 
Such  design  may  be  shown  from  the  circumstances  attending 
the  act,  such  as  the  deliberate  selection  and  use  of  a  deadly 
weapon,  a  preconcerted  hostile  meeting,  privily  lying  in  wait,  a 
previous  quarrel  or  grudge,  antecedent  menaces  or  threats,  or 
in  the  preparation  of  means  to  effect  such  design  or  intent. 
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In  order  to  convict  the  defendant  of  the  crime  charged,  it 
is  incumbent  upon  the  State  to  show  to  your  satisfaction,  beyond 
a  reasonable  doubt,  that  the  defendant,  Curtis  L.  Samuels, 
killed  the  deceased  msin  Pasquale  DiAbelle,  and  that  when  he 
so  killed  him  it  was  with  express  malice  aforethought,  or  in  per- 
petrating or  attempting  to  perpetrate  a  crime  pimishable  with 
death. 

The  burden  of  proving  every  material  element  of  the  crime 
charged  in  the  indictment  rests  upon  the  State. 

Every  person  accused  of  crime  is  presumed  by  the  law  to  be 
innocent,  and  such  presumption  of  innocence  remains  as  his  pro- 
tection, tmtil  he  is  proved  to  be  guilty. 

The  evidence  in  this  case  is  entirely  of  a  circumstantial 
character.  No  witness  has  been  produced  who  saw  DiAbelle 
killed,  nor  is  there  any  direct  and  positive  evidence  as  to  how, 
when,  where  or  by  whom  he  was  killed;  but  a  number  of  circum- 
stances have  been  shown  which,  taken  together,  it  is  claimed  on 
the  part  of  the  State,  fixes  the  guilt  upon  the  defendant. 

The  evidence  is  none  the  less  effective  because  it  is  circum- 
stantial, if  it  be  consistent,  coimected  and  conclusive.  It  has 
been  well  said  by  this  Court  that  **  circumstantial  or  presump- 
tive evidence  is  receivable  in  both  civil  and  criminal  cases.  The 
aflEairs  and  business  of  the  worJd  could  not  well  be  carried  on 
without  recognizing  the  admissibility  of  this  description  of  evi- 
dence. In  criminal  matters  the  necessity  of  admitting  it  is  in- 
deed much  more  manifest  than  in  civil  matters.  Crime  usually 
seeks  secrecy  and  the  possibility  of  proving  the  offense  charged 
by  direct  or  positive  evidence  is  much  more  rare  and  difficult  in 
criminal  cases  than  in  civil  cases.  The  universal  experience  of 
those  engaged  in  the  administration  of  justice  shows  the  abso- 
hite  necessity  of  admitting  evidence  of  a  circumstantial  charac- 
ter and  relying  on  it,  in  forming  our  conclusions  in  regard  to  the 
guilt  or  innocence  of  the  accused  person;  but  circumstantial 
evidence  to  warrant  a  conviction  must  be  entirely  satisfactory 
and  of  such  significance,  consistency  and  force  as  to  produce  con- 
viction in  the  minds  of  the  jury  of  the  guilt  of  the  accused  be- 
yond a  reasonable  doubt.    The  great  rule  on  this  subject  is  this; 
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that  where  the  evidence  is  circumstantial,  the  jtiry  must  be  fully 
satisfied,  not  only  that  those  circumstances  are  consistent  with 
the  prisoner's  having  committed  the  act  charged  as  constituting 
the  crime,  but  they  must  also  be  satisfied  that  the  facts  are  such 
as  to  be  inconsistent  with  any  other  rational  conclusion  than 
that  the  prisoner  was  the  party.  They  must  be  such  as  to  ex- 
clude any  other  (reasonable)  hypothesis  or  conclusion." 

Of  the  circumstances  and  facts  proved  by  the  witnesses  in 
this  case,  as  well  as  the  credit  to  be  given  to  each  witness,  you 
are  the  sole  judges.  In  reaching  your  verdict,  you  must  be  gov- 
erned exclusively  by  the  evidence  in  this  case,  and  only  by  what 
you  have  heard  and  seen  in  this  trial  in  this  court-room,  and 
from  no  other  sources  whatever. 

The  degree  or  quantity  of  evidence  necessary  to  justify  a 
verdict  in  criminal  cases  differs  from  that  in  civil  cases.  In  civil 
cases  the  jury  may  find  for  the  party  in  whose  favor  there  is  a 
preponderance  of  evidence,  although  it  may  not  be  free  from 
reasonable  doubt.  But  in  criminal  trials  the  accused  is  entitled 
to  the  benefit  of  the  legal  presumption  in  favor  of  innocence, 
which  in  doubtful  cases  is  always  sufficient  to  turn  the  scales  in 
his  favor.  It  is  therefore  a  rule  of  criminal  law,  that  the  guilt  of 
the  accused  must  be  fully  proved,  and  neither  a  preponderance 
of  evidence,  nor  any  weight  of  preponderating  evidence  is  suffi- 
cient, unless  it  produces  full  belief  of  the  fact  to  the  exclusion  of 
all  reasonable  doubt  in  the  minds  of  the  jury.  A  reasonable 
doubt,  however,  does  not  impcrt  in  contemplation  of  law  a  mere 
possible  doubt;  because  everything  relating  to  human  affairs 
and  depending  on  moral  evidence,  is  open  to  some  possible  or 
imaginary  doubt.  It  is  that  state  of  the  case  which  after  entire 
comparison  and  consideration  of  all  the  evidence  leaves  the 
minds  of  the  jurors  in  that  condition  that  they  cannot  feel  an 
abiding  conviction  to  a  moral  certainty  of  the  truth  of  the 
charge.  "The  burden  of  proof  is  upon  the  prosecutor.  All  the 
presumptions  of  law,  independent  of  evidence,  are  in  favor  of 
innocence,  and  every  person  is  presumed  to  be  innocent  of  the 
offense  charged  imtil  he  is  proved  to  be  guilty.  .  If  upon  such 
proof  there  is  reasonable  doubt  remaining,  the  accused  is  enti- 
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tied  to  the  benefit  of  it  by  acquittal,  for  it  is  not  sufficient  to 
establish  a  probability,  though  a  strong  one,  arising  from  the 
doctrine  of  chances,  that  the  fact  charged  is  more  likely  to  be 
true  than  the  contrary,  but  the  evidence  must  establish  the 
truth  of  the  facts  to  a  reasonable  and  moral  certainty;  a  cer- 
tainty that  convinces  and  directs  the  understanding  and  satis- 
fies the  reason  and  judgment  of  those  who  are  botmd  to  act  con- 
scientiously upon  it.*'  If  in  this  case  you  entertain  such  a 
reasonable  doubt  of  the  guilt  of  the  defendant,  your  verdict 
should  be  not  guilty. 

Verdict,  not  guilty. 
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Frederick  P.  Ruhl,  p.  b.,  vs,  George  R.  Cooper  and  Edward 
Cooper,  d.  b. 

Certiorari — Justice  of  Peace — Report  of  Referees — No  entry  of 

Judgment  on  the  Report  of  the  Justice — 

Certiorari  Dismissed, 

The  record  certified  to  by  the  Justice  disclosed  that  the  referees  re- 
ported, that  having  heard  the  allegations  of  the  parties  and  their  proofs, 
and  maturely  considering  the  same,  they  rendered  their  verdict  as  a  judg- 
ment against  the  plaintiff  for  a  certain  sum.  There  was,  however,  no  en- 
try of  judgment  by  the  Justice.  Held  that  the  certiorari  should  be  dis- 
missed on  the  ground  that  no  judgment  was  entered  by  the  justice  on 
the  report  of  the  referees. 

{ApriL  9,  1906.) 
Lore,  C,  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 

A.  D.  Marshall  for  plain tiflE. 

Andrew  J.  Lynch  for  defendants. 

Superior  Court,  Sussex  County,  April  Term,  1906. 

Certiorari  (No.  89,  April  Term,  1906),  to  Charles  G. 
Fisher,  a  Justice  of  the  Peace  in  and  for  Sussex  County. 

The  record  of  the  Justice  disclosed  an  action  of  assumpsit, 
demand  $50,'^for  balance  due  on  rent  of  farm  from  December  20, 
1904,  to  January  1st,  1906;  trial  by  referees.  The  record  set  out 
the  report  of  the  referees  as  follows: 
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"Sussex  County,      ) 
State  op  Delaware.) 

"Before  Charles  G.  Fisher,  a  Justice  of  the  Peace  for  said 
county. 
Frederick  P.  Ruhl,  We,  the  subscribers  appointed  ref- 

plaintiff,  erees  in  this  case  by  said  Justice,  af- 

vs,  ter  being  sworn  by  him  to  faithfully 

George  R.  Cooper  &  and  impartially  try  the  cause  pend- 

Edward  Cooper,  ing   between    Frederick    P.    Ruhl, 

defendants.  plaintiff,  and  George  R.  Cooper  and 

Edward  Cooper,  defendants;  and  make  a  true  and  just  report 
thereon,  according  to  the  evidence,  after  having  heard  the  alle- 
gations of  the  parties  and  their  proofs  and  maturely  consider- 
ing the  same,  do  report  that  we  the  undersigned  referees  do 
hereby  render  our  verdict  as  a  judgment  against  Frederick  P. 
Ruhl,  for  the  sum  of  five  dollars,  seventy-five  cents  ($5.75). 

"Given  under  our  hands  the  5th  day  of  January,  1906. 

C.    A.    Prettyman, 

Samuel  G.  Fisher, 

D.    B.    BoYCE.'' 

The  record  further  set  out  certain  items  of  cost  and  the 
names  of  the  witnesses  examined  on  behalf  of  the  respective 
parties,  but  there  was  no  entry  of  judgment  by  the  Justice.  The 
certificate  of  the  Justice  that  the  above  was  a  full  and  true 
transcript  of  all  the  docket  entries  in  the  above  entitled  cause, 
accompanied  said  record. 

Lynch,  for  defendant,  moved  to  dismiss  the  certiorari,  on 
the  ground  that  there  was  no  judgment  entered  by  the  Justice, 
and  therefore  nothing  to  be  certioraried. 

Lore,  C.  J.: — ^The  statute  provides  that  the  Justice  shall 
enter  judgment  upon  the  report  of  the  referees.  The  record  dis- 
closes that  no  such  judgment  was  entered.  We  therefore  dis- 
miss the  certiorari  on  the  ground  that  no  judgment  was  entered 
by  the  Justice  on  the  report  of  the  referees. 

Certiorari  dismissed. 
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Stephen  H.  Evans,  d.  b.  a.,  vs.  George   L.  Barnbtt,  adminis 
trator  of  Mary  W.  Baraett,  deceased,  p.  b.  r. 


Appeal — Administrator — Sale  by;  Money  found  in  Table    sold; 
Not  known  to  be  there  at  time  of  Sale — Suit  by  adminis- 
trator  to   recover    the    Money — Conflicting 
testimony — Evidence. 

1.  The  rule  stated  in  laying  ground  for  contradiction  of  a  witness, 
as  to  the  time  when  a  certain  conversation  referred  to  occurred. 

2.  When  an  administrator  sells  a  certain  article,  the  property  of  his 
intestate,  and  at  the  time  of  the  sale  neither  the  administrator,  tne  auc- 
tioneer or  the  purchaser,  knew  or  had  any  reason  to  believe  that  there 
was  anything  concealed  in  the  article  sold,  and  therefore  the  sale  of  a 
pocketbook  and  its  contents,  subseq^uently  found  in  the  article  sold,  was 
not,  and  could  not  have  been  within  the  contemplation  of  the  parties, 
the  sale  passed  to  the  purchaser  no  right  or|title  to  the  pocketbook  and  its 
contents. 

3.  The  rule  stated  as  to  conflicting  testimony. 

(AprU  10,  1906.) 

Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 

Edward  F,  Reynolds  and  Charles  S.  Richards  for  appellant. 

C  W,  CuUen  and  R.  C.  White  for  respondent. 

Superior  Court,  Sussex  County,  April  Term,  1906. 

Appeal  from  a  judgment  rendered  by  a  Justice  of  the  Peace 
in  and  for  Sussex  County  (No.  51,  October  Term,  1902). 

At  the  trial,  counsel  for  appellant  sought  to  contradict  one 
James  McCabe,  a  witness  for  respondent,  laying  the  ground 
'therefor  as  follows: 

By  Mr.  Richards: 

Q.  Did  not  you  on  July  29,  1902,  or  about  that  time,  meet 
Mr.  Charles  Magee  on  the  road  somewhere  near  Millville,  and 
tell  him  that  you  saw  five  dollars  and  nothing  else  in  the  pocket- 
book  found  by  Mr.  Evans?  A.  No.  sir;  I  never  said  that.  Mr. 
Magee  asked  me  what  I  seen  in  the  pocket-book,  and  I  told  him 
five  dollars,  and  he  never  asked  me  whether  there  was  any  more. 
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nor  I  never  told  him  any  more  or  that  that  was  all  there  was. 
I  said  that  was  all  I  could  see  or  count,  but  I  was  sure  there  was 
more  money  in  there.  I  don't  know  that  I  told  him  that,  but  I 
told  him  that  I  seen  five  dollars  and  I  did  not  tell  him  that  I 
did  not  see  any  more. 

Q.     You  remember  this  conversation  you  had  with  Mr. 
Magee?     A.  Yes  sir. 

Q.     That  was  after  the  sale?    A.  Oh  yes;  certainly. 

(The  defendant  afterwards  produced  a  witness  Charles  Ma- 
gee, whose  testimony  upon  the  above  matter  was  as  follows) : 

Q.  Did  you  have  a  conversation  with  James  McCabe  on 
the  road  near  Millville,  about  July  29th,  1902?  A.  I  met  him  on 
Tuesday  morning  after  the  sale,  which  was  on  Saturday  after- 
noon, if  that  makes  the  29th.  I  did  not  fix  the  date  as  the  29th. 
By  Judge  Spruance: 

Q.  Did  you  or  not  see  him  on  July  29th?  A.  No  sir;  I 
did  not  see  him. 

Q.  You  did  not  have  any  conversation  with  him  on  the 
29th  of  July?  A.  No  sir.  I  have  never  given  that  date  at  all. 
If  the  attorney  has  got  that  date  he  has  made  a  mistake. 

Q.  When  did  you  have  a  conversation  with  him?  A.  On 
Tuesday  after  the  sale  on  Saturday. 

(It  was  admitted  by  counsel  that  the  Tuesday  after  the  sale 
would  be  the  18th  of  July  and  that  the  conversation  laid  in  the 
question  put  and  contradicted  was  eleven  days  thereafter.  Coun- 
sel for  defendant  thereupon  asked  the  witness  the  following 
questions) : 

By  Mr,  Richards: 

Q.  Did  not  James  McCabe,  on  July  29,  1902,  or  about  that 
time,  meet  you  on  the  road  near  Millville  and  tell  you  that  he 
saw  five  dollars  and  nothing  else  in  the  pocket-book  found  by 
Mr.  Evans? 

(Objected  to  by  counsel  for  plaintiff,  who  contend  that  the 
answer  of  the  witness  being  examined  disclosed  the  fact  that 
the  conversation  to  which  he  referred  was  not  the  conversation 
to  which  the  attention  of  McCabe  was  directed  in  the  question 
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laying  the  ground  for  contradiction,  inasmuch  as  the  conversa- 
tion about  which  witness  was  testifying  occurred  on  the  18th  of 
July,  eleven  da)rs  before  the  time  fixed  in  the  question  pro- 
pounded to  the  witness  McCabe,  and  therefore  the  latter  had  not 
had  his  attention  called  to  it  by  said  question,  and  the  answer 
of  the  witness  would  not  be  a  contradiction  of  McCabe  and 
would  be  improper.) 

Spruance,  J.: — ^The  only  question  before  us  is  as  to  whether 
or  not  the  variance  in  the  time  of  the  conversation  on  or  about 
the  29th  of  July,  to  which  McCabe's  attention  was  directed,  and 
the  time  of  the  conversation  as  fixed  by  this  witness  on  the  18th 
of  July,  is  sufficient  to  prevent  the  witness  answering  the  question 
now  propounded. 

If  McCabe  had  denied  that  he  had  had  any  con  versation  with 
this  witness  on  or  about  the  29th  of  July,  or  if  there  was  any 
doubt  that  his  mind  had  been  directed  to  that  conversation, 
whether  eleven  days  before  or  eleven  days  after,  it  might  pre- 
sent a  different  question.  But  the  question  put  to  him  and 
which  he  answered  by  saying  that  he  had  had  a  conversation 
and  explained  the  details  of  the  same,  does  seem  to  have  di- 
rected his  attention  to  a  conversation  with  this  witness;  and, 
after  all,  the  important  question  to  determine  is,  whether  he 
was  misled  in  any  way.  It  appears  from  his  answer  that  he  had 
no  doubt  about  having  had  a  conversation  with  this  witness, 
and  under  the  circumstances,  we  think  this  question  can  be  put 
and  the  answer  of  the  witness  taken. 

(The  above  question  was  repeated  to  the  witness,  who  an- 
swered **No  sir;  not  that  day,  because  I  am  on  my  oath  here 
and  want  to  tell  the  truth."  The  witness  was  then  asked  if  he 
had  such  a  conversation  with  the  defendant  McCabe  and  if 
McCabe  said  the  same  thing  to  him  on  the  Tuesday  after  the 
sale,  namely,  the  18th  of  July;  to  which  the  witness  replied 
"That  is  what  he  said*'.) 

Spruance,  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — This  is  an  appeal  from  a  judgment 
of  a  Justice  of  the  Peace. 

The  action  was  brought  by  George  L.  Bamett,  adminis- 
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trator  of  Mary  W.  Bamett,  deceased,  against  Stephen  H.  Evans, 
to  recover  certain  money  found  in  the  drawer  of  a  table  pur- 
chased by  said  defendant  at  a  sale  of  the  household  goods  of 
said  deceased. 

It  appears  from  the  uncontradicted  evidence  before  you 
that  the  said  Mary  W.  Bamett,  the  grandmother  of  the  said 
George  L.  Bamett,  an  aged  woman  living  alone  in  Millville  in 
this  county,  died  in  the  latter  part  of  June  1902;  and  that  the 
said  administrator  had  a  public  sale  of  her  effects  on  the  15th  of 
July,  1902;  and  that  at  said  sale  the  said  defendant,  Stephen  H. 
Evans,  purchased  a  table  for  the  sum  of  $1.75;  and  that  shortly 
after  said  purchase,  and  before  the  removal  of  the  table  from  the 
premises,  there  was  found  in  a  drawer  of  said  table  a  pocket- 
book,  containing  money,  which  was  there  and  then  delivered 
to  the  said  defendant  Evans. 

The  defendant  claims  that  the  only  money  in  said  pocket- 
book  was  one  five  dollar  bill;  while  the  plaintiff  claims  that 
the  pocketbook  contained  four  bills  of  ten  dollars  three  of  five 
dollars,  one  of  two  dollars,  and  one  of  one  dollar,  and  a  silver 
one-half  dollar,  making  in  all  the  sum  of  fifty-eight  dollars  and 
fifty  cents. 

The  evidence  is  that  at  the  time  of  the  sale  of  the  table 
neither  Bamett,  the  plaintiff,  nor  his  auctioneer,  nor  Evans  the 
defendant,  knew  or  had  any  reason  to  believe  that  there  was 
any  money  or  other  thing  of  value  in  the  table — ^and  therefore 
the  sale  of  the  pocket-book  and  its  contents  was  not  and  could 
not  have  been  within  the  contemplation  of  the  parties. 

Under  those  circumstances  the  sale  passed  to  Evans  no 
right  or  title  to  the  pocket-book  and  its  contents — ^it  being  con- 
ceded by  the  defendant  that  this  money  was  the  property  of 
the  said  Mary  W.  Bamett  at  the  time  of  her  death,  her  adminis- 
trator, George  L.  Bamett  was  and  is  entitled  to  receive  and  hold 
or  dispose  of  the  same  as  a  part  of  her  estate. 

After  the  pocket-book  was  foimd,  the  plaintiff  made  demand 
on  the  defendant  for  the  money  contained  therein,  but  was  re- 
fused, and  this  action  was  thereupon  brought  for  the  recovery 
of  the  same. 
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Your  verdict  should  be  in  favor  of  the  plaintiflE  for  the  sum 
which  you  shall  find  from  the  evidence  was  in  the  pocket-book 
when  found  and  delivered  to  the  defendant. 

As  to  the  amount  of  money  fotmd  in  said  pocket-book  the 
evidence  is  conflicting. 

You  should  reconcile  such  conflicting  evidence  if  you  can 
do  so,  but  if  you  cannot  reconcile  it  you  should  give  credit  to 
such  of  it  as  is  worthy  of  credit,  and  reject  such  of  it  as  is  not 
worthy  of  credit.  In  doing  this  you  should  have  regard  to  the 
interest  of  the  witnesses,  their  opportunity  to  know  of  that  of 
which  they  have  testified,  their  apparent  fairness  or  bias,  and 
all  other  circumstances  which  may  aid  you  in  determining  the 
weight  which  should  be  given  to  their  testimony. 

Your  verdict  should  be  in  favor  of  the  plaintiflE  for  at  least 
$5  with  interest — ^as  the  defendant  testified  before  you  that  he 
fotmd  that  sum  in  the  pocket-book — and  if  you  are  satisfied 
from  the  evidence  that  the  amount  was  a  larger  sum,  your  ver- 
dict should  be  for  the  plaintiflE  for  such  sum,  not  exceeding 
$58.50,  together  with  interest  from  July  15,  1902,  the  day  when 
the  money  came  into  the  hands  of  the  defendant. 

Verdict  for  plaintiflE  for  $71.55. 
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Henry  L.  Barker  vs.   George  W.  Collins. 

Case — Negligence — Damages  for  loss  of  lot  of  Wood — Fire  caused 
by  Sparks  front  Traction  Engine — Evidence — Damages. 

1.  In  an  action  for  damages  for  loss  of  lot  of  wood  caused  by  fire 
started  from  sparks  emitted  from  defendant's  traction  engine,  the  plain- 
tiff cannot  show  what  the  engine   was  doing  the  day  before. 

2.  When  the  sinele  point  of  negligence  relied  upon  in  the  plain- 
tiff's declaration  is  a  defective  or  im^rlect  spark  arrester,  he  must  re- 
cover for  that  negligence  or  not  at  all.  If  from  any  other  cause  the  sparks 
pa^ed  from  the  engine  the  plaintiff  could  not  recover.  The  negligence 
which  he  has  alleged  is  the  only  nes^ligence  which  the  defendant  comes 
prepared  to  meet,  and  upon  which  tne  plaintiff  may  recover. 

(April  11,  1906.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 
R.  C.  White  and  C.  W.  Cullen  for  plaintiff. 
Andrew  J.  Lynch  for  defendant. 
Superior  Court,  Sussex  County,  April  Term,  1906. 

Action  on  the  case  (No.  42,  October  Term,  1904),  to  recov- 
er the  value  of  350  cords  of  pine  wood  alleged  to  have  been  burn- 
ed and  destroyed  on  Jxme  21,  1905,  on  and  along  the  road  leading 
from  Marvel's  Tan  Yard  to  Stockley  Station,  in  Dagsboro  Hun- 
dred, through  the  negligence  of  the  defendant  in  using  an  im- 
proper and  insufficient  spark  arrester  on  his  traction  engine, 
whereby,  while  passing  along  said  road,  sparks  were  emitted 
from  the  smoke  stack  of  said  engine,  setting  fire  to  and  destroy- 
ing said  cord  wood. 

At  the  trial,  one  of  plaintiff's  witnesses  testified  that  he  saw 
the  engine  at  the  time  it  was  passing  along  the  road  by  the  place 
where  the  plaintiff's  wood  was  stored  and  that  the  engine  was 
then  throwing  out  fire  from  the  smoke  stack  so  that  he  could  see 
it,  it  being  a  bright  sunshiny  day,  and  that  if  it  had  been  night 
it  would  have  been  raining  fire;  that  he  saw  the  said  sparks  of 
fire  drop  near  the  wood  and  begin  to  bum  and  spread  so  that  in 
a  short  time  the  entire  wood  was  consumed.    Another  witness 
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was  produced  on  behalf  of  the  plaintiff  and  asked  the  following 
questions:  **Did  you  see  the  traction  engine  of  Mr.  George  W. 
Collins,  the  defendant,  on  or  about  the  21st  day  of  June,  1905? 
A.  I  don't  know  that  I  saw  her  that  day  but  I  saw  her  pass 
through  my  place,  which  was  about  a  half  mile  from  the  place 
where  the  fire  occurred,  sometime  along  in  the  afternoon  on 
the  day  before  the  fire  took  place  in  Mr.  Barker's  wood/' 

Q.     What  did  you  see  the  engine  doing  there  that  day? 

(Objected  to  by  counsel  for  defendant  as  irrelevant.  Coun- 
sel for  plaintiff  stated  that  they  were  prepared  to  follow  the  evi- 
dence up  and  show  that  the  day  before  the  fire  occurred,  sparks 
were  emitted  from  the  engine  in  the  same  way ;  that  if  there  had 
been  a  proper  spark  arrester,  the  fire  would  not  have  taken 
place). 

Lore,  C.  J.: — ^The  Court  have  very  often  ruled  in  damage 
suits  that  in  order  to  admit  testimony  as  to  the  condition  of  a 
machine,  for  instance,  a  few  days  prior  to  the  happening  of  the 
injury  resulting  from  some  alleged  defect  therein,  the  party 
must  be  prepared  to  follow  it  up  and  show  that  the  machine  was 
in  the  same  condition  as  at  the  time  of  the  injuries.  It  might  be 
so  close  to  the  time,  as  to  make  it  admissible.  But  in  this  case 
we  think  that  it  is  too  remote,  and  therefore  sustain  the  objec- 
tion. 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — This  is  an  action  brought  by  Henry 
L.  Barker,  the  plaintiff,  against  George  W.  Collins,  the  defend- 
ant, to  recover  damages  for  the  destruction  of  350  cords  of  pine 
wood  which  he  alleges  belonged  to  him  and  was  on  land  along 
the  road  leading  from  Marvel's  Tan  Yard  to  Stockley  Station 
in  Dagsboro  Hundred  in  this  cotmty. 

He  claims  that  it  was  destroyed  by  reason  of  the  negligence 
of  the  defendant,  and  that  that  negUgence  consisted  in  this; 
that  while  what  is  known  as  a  traction  engine — or  a  steam  loco- 
motive engine  of  the  traction  variety — owned  by  the  defendant, 
was  passing  along  the  road  on  that  day,  the  sparks  from  the 
same  set  on  fire  the  wood  and  thereby  it  was  destroyed. 
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The  negligence  upon  which  the  plaintiflE  relies,  and  upon 
which  alone  he  may  recover  in  this  Court,  is  set  out  in  his  decla- 
ration, in  substance  as  follows:  that  the  defendant  Collins,  on 
the  21st  day  of  June,  1904,  so  carelessly  and  negligently  man- 
aged, used  and  directed  his  steam  locomotive  engine  in  this,  to 
wit,  that  the  defendant  at  the  time  aforesaid  negligently  and 
carelessly  used  and  then  and  there  placed  upon  his  steam  loco- 
motive engine  a  defective  and  imperfect  spark  arrester,  whereby 
on  account  of  the  said  negligence  and  carelessness  divers  sparte 
of  fire  and  divers  portions  of  fire  and  igneous  matter  passed  and 
flew  out  of  the  said  steam  locomotive  engine  and  communicated 
to  the  pine  wood  which  then  and  there  became  ignited  and  was 
destroyed. 

You  will  notice  that  in  the  declaration  the  single  point  of 
negligesnce  reUed  upon  is  a  defective  or  imperfect  spark  arrester. 
This  reduces  this  case  to  a  very  narrow  compass. 

The  first  point  to  which  we  direct  your  attention  is:  Was 
the  wood  set  on  fire  by  sparks  emanating  from  the  defendant's 
engine?  If  it  was  not,  unquestionably  the  plaintiff  cannot  re- 
cover in  this  case.  But  if  upon  a  careful  consideration  of  the 
evidence  you  should  be  satisfied  that  the  fire  was  communicated 
to  the  wood  by  sparks  from  that  engine,  you  will  further  inquire 
whether  the  fire  was  so  communicated  by  reason  of  a  defective 
or  imperfect  spark  arrester;  for  in  this  case  the  plan  tiff  can  only 
recover  in  case  the  fire  or  sparks  did  pass  from  the  engine  to  the 
wood  by  reason  of  a  defective  or  imperfect  spark  arrester.  If 
from  any  other  cause  the  sparks  passed  from  the  engine,  the  plain- 
tiff could  not  recover  in  this  case.  He  has  so  limited  his  case, 
and  upon  that  case  he  must  stand.  The  negligence  which  he  has 
alleged  is  the  only  negUgence  which  the  defendant  comes  here 
prepared  to  meet,  and  upon  which  the  plaintiff  may  recover. 

For  the  plaintiff  to  recover  in  this  case,  therefore,  you  must 
be  satisfied  of  two  things;  first,  that  the  fire  did  come  from  the 
engine,  and  second,  that  it  came  from  the  engine  only  by  reason 
of  a  defective  or  imperfect  spark  arrester;  and  if  you  are  not 
satisfied  from  the  evidence  upon  both  of  those  points,  the  plain- 
tiff cannot  recover.    If  you  are   satisfied,  however,  that  both  of 
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those  charges  have  been  proved,  the  plaintiflE  is  entitled  to 
recover  whatever  was  the  value  of  the  wood  proved  in  this  case 
to  have  been  destroyed. 

This  is  a  question  of  negligence.  If  there  be  no  negligence, 
the  plaintiflE  cannot  recover.  Negligence  is  never  presumed;  it 
must  be  proved;  and  the  burden  of  proving  it  is  upon  the  plain- 
tiff. 

You  are  to  take  this  testimony,  therefore,  and  carefully 
weigh  it,  and  if  you  are  satisfied  from  a  preponderance  of  the 
testimony  that  these  two  points  which  I  have  named  are  proved, 
— that  the  fire  came  from  the  engine  and  that  it  came  from  the 
engine  because  of  a  defective  spark  arrester — ^then  the  plaintiff 
should  recover;  and  if  you  are  not  satisfied  upon  either  of  these 
points,  your  verdict  should  be  for  the  defendant. 

Verdict  for  plaintiflE  for  $193.42. 


In  rb  Exceptions  to  Application  op  Theodore  A.  Veasby 
POR  A  License  to  Sell  Intoxicating  Liquor  at  the 
Stone  House  in  Delmar. 

Intoxicating  Liquors — Application  for  License — Recommendation; 
— Not  read  by  or  to  Each  Signer — License  Refused. 

The  recommendation  of  an  applicant  for  a  license  to  sell  intoxicating 
liquors  must  have  been  read  by,  or  to,  each  signer  thereof,  even  though 
there  were  more  than  twelve  signers. 

(April  12,  1906.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 
C.  W.  CuUen  and  R,  C,  White  for  applicant. 
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Robert  G.  Houston  and  Henry  B.  Freeney  (of  the  Maryland 
Bar)  for  exceptants. 

Cotirt  of  General  Sessions,  Sussex  County,  April  Term,  1906. 

Appended  to  the  said  application  were  the  signatures  of  35 
persons,  alleged  to  be  freeholders  residing  in  United  School  Dis- 
tricts Nos.  163  and  163i  in  said  county,  the  place  where  the 
said  Stone  House  was  located.  Among  the  exceptions  filed  was 
the  following:  "10.  That  the  said  Theodore  H.  Veasey  is  not  a 
suitable  person  to  whom  Ucense  should  be  granted  in  this:  that 
he  has  sworn  falsely,  in  that  his  certificate  and  recommendation 
aforesaid  was  not  read  to  or  by  each  of  the  signers  thereof." 

Six  of  said  signers  testified  before  the  Court  that  the  appli- 
cation had  not  been  read  to  them,  nor  had  they  read  the  same 
themselves.  Thereupon  counsel  for  the  exceptants  moved  to 
dismiss  the  application  on  that  ground. 

Mr.  Cullen: — ^The  statute  requires  that  there  shall  be 
twelve  signers.  This  application  contains  thirty-five.  So  that 
there  are  twenty-nine  signers  who  are  presumed  to  have  had 
the  application  read  to  them,  and  therefore  the  statute  re- 
quiring that  twelve  freeholders  shall  sign  the  application,  each 
of  whom  shall  read  the  same  or  shall  have  the  same  read  to 
him,  has  been  complied  with. 

Lore,  C.  J.:— The  statute  (Chap,  418,  Sec.  4,  Vol,  14,  Laws 
of  Delaware — Rev,  Code,  413)  requires  that  the  applicant  for  a 
license  to  sell  intoxicating  liquor  shall  present  a  petition  with 
certain  recommendations  and  that  each  person  signing  said 
recommendation  must  either  have  read  it  himself  or  have  had 
the  same  read  to  him.  That  is  the  positive  mandate  of  the  law. 
As  the  evidence  before  us  discloses  that  the  petition  was  not 
read  to  or  read  by  each  of  the  signers  to  the  same,  we  hold  that 
the  law  has  not  been  complied  with,  that  the  certificate  is  void, 
and  we  therefore  refuse  the  license  on  that  ground. 
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Statb  vs.  Annie  E.  Tilghman, 

Criminal  Law — Murder — Manslaughter — Malice — Deadly  Weap- 
on— Selj   Defense — Circumstantial   Evidence — Confessions — 
Reasonable  Doubt, 

1.  Murder  of  first  and  second  degree,  and  manslaughter  defined. 

2.  Malice  defined,  and  also  the  effect  of  killing  by  a  deadly  weapon. 

3.  If  the  jtary  are  satisfied  from  the  evidence  that  the  deceased  first 
attacked  the  prisoner,  and  that  from  the  character  of  such  attack  she  had 
reasonable  cause  to  believe,  and  did  believe,  that  she  was  in  imminent 
danger  of  death  or  great  bodily  harm,  and  that  she  had  no  reasonable 
means  of  avoiding  or  preventing  her  death  or  great  bodily  harm,  other 
than  bv  killing  her  assailant,  and  that  under  sudi  circtmistances  she  shot 
and  killed  him,  it  was  a  justifiable  act  of  self  defense,  and  she  should  be 
acquitted  of  any  crime  whatever. 

4.  Where  the  evidence  relied  upon  to  prove  the  guilt  of  the  accused 
is  circumstantial,  it  is  essential,  first,  that  such  circtunstances  be  proved 
to  the  satisfaction  of  the  jury  beyond  a  reasonable  doubt;  second,  that 
such  circumstances  be  in  all  respects  consistent  with  the  theory  of  guilt, 
and  thifdy  that  such  circumstances  be  inconsistent  with  any  other  rea- 
sonable theory  than  the  guilt  of  the  accused. 

5.  The  rules  governing  confessions,  stated. 

{April  27,  1906.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 

Robert  H.  Richards,  Attorney-General,  and  Daniel  0.  Hast- 
ings, Deputy-Attorney  General,  for  the  State. 

Alexander  M,  Daly  for  the  defendant. 

At  a  Court  of  Oyer  and  Terminer  in  and  for  Kent  County, 
beginning  April  26,  1906,  the  prisoner,  a  young  colored  woman,, 
was  placed  upon  trial  for  the  murder  of  her  husband,  one  James 
E.  Tilghman,  at  their  home  near  Frederica  in  Milford  Htmdred 
on  the  night  of  November  11,  1905. 

The  following  written  statement,  dated  November  14,  1905, 
signed  by  the  defendant,  Annie  E.  Tilghman,  was  offered  in 
evidence  by  the  State  and  admitted  over  the  objection  of  coun- 
sel for  defendant : 

**My  husband  and  me  was  in  Frederica  on  Saturday  night 
Nov.  11th,  1905.    We  started  home  in  a  wagon  with  Mr.  Thomas 
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Morris,   John   Riley,   Edward   Burton,   Wilbur  Carter,   Mamie 
Eitzjarrdl,  Enoch  Tilghman  and  Martha  Tilghman. 

"Wilbur  Carter,  Mamie  Fitzjarrell,  Jim  and  me  all  got  out 
of  the  wagon  on  yon  side  of  the  colored  church.  Wilbur  Carter 
was  kind  of  drunk.  Jim  nm  and  caught  up  to  the  wagon  and 
rode  home.  We  all  walked  on  home.  I  walked  fast,  they  walked 
slow  and  I  got  home  first.  I  went  in  my  house;  the  light  was 
burning,  setting  on  the  mantle.  I  looked  around  for  Jim  and 
could  not  find  him  so  I  come  over  here  (meaning  to  Enoch 
Tilghman 's  house).  I  thought  he  was  over  here  and  asked  Mr. 
Enoch  and  Miss  Martha  if  Jim  was  over  here.  They  said  'no, 
ain't  he  over  home?  He  aint  been  long  gone.'  I  went  back  to 
the  wagon  shed.  I  met  Mamie  Fitzjarrell  and  Walter  Carter. 
I  asked  them  if  they  had  seen  anything  of  Jim.  They  said  no, 
they  had  seen  nothing  of  him.  I  then  come  on  back  to  the  house, 
went  in  and  pulled  the  bed  out  of  the  stairway  and  I  heard  some- 
thing stomping  around  on  the  steps  so  I  goes  up  there  and  he 
was  up  there  with  his  feet  down  on  the  steps.  I  called  him  first. 
I  said  *  Jim  aint  this  you.^'  He  didn't  say  nothing.  I  called  him 
again  and  said  *Jim  aint  this  you?'  He  said  'yes.'  I  said  'What 
you  doing  up  here.'  He  said  to  me  'what  in  the  hell  is  it  to  you ? ' 
I  said  'if  I  was  you  I  would  come  down.'  I  said  'this  is  the 
way  you  been  doing  all  the  time.'  So  he  gets  up  and  starts  down 
right  behind  me.  I  said  'if  this  is  the  way  you  are  going  to  be 
doing  all  the  time  I  going  to  leave,'  so  I  grabbed  my  hat 
oflE  of  the  table  and  started  out  of  the  door.  He  grabbed  the  gun. 
He  was  standing  on  the  third  step  from  the  bottom  of  the  stairs. 
He  pulled  back  the  trigger.  The  gim  said  click.  He  pointed 
the  gim  at  me.  I  had  picked  up  my  hat  and  started  out  of  the 
door.  I  shoved  the  gtm  and  the  barrel  of  the  gim  went  up  this 
way  (showing)  and  the  gim  fired  and  he  said  'Oh  Lord.'  I  run 
out  right  away  over  here  as  soon  as  the  gun  fired  and  the  light 
went  out.  I  did  not  hear  the  gun  fall.  I  could  not  see;  it  was 
dark.  There  was  no  one  in  the  house  but  Jim  and  me  when  he 
was  shot." 

The  State  adduced  no  evidence  to  directly  contradict  the 
above  statement,  but  proved  by  Enoch  Tilghman,  the  father 
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of  the  deceased,  that  shortly  after  the  arrival  of  James  E.  Tilgh- 
man  at  his  home  on  the  night  of  his  death,  Annie  E.  Tilghman, 
the  defendant,  called  and  inquired  for  Jim,  meaning  her  husband, 
the  deceased,  and  was  told  that  he  was  at  his  home  which  was 
only  about  forty  feet  from  the  home  of  Enoch  Tilghman ;  that 
Annie  E.  Tilghman  thereupon  left,  and  in  a  few  minutes  a  shot 
was  heard,  and  within  fifteen  or  twenty  minutes  thereafter 
Annie  E.  Tilghman,  the  defendant,  came  to  Enoch  Tilghman 's 
house  and  said  *'Jim  is  dead,  Jim  is  dead."  That  thereupon 
Enoch  Tilghman  and  some  others  who  were  in  the  house  went 
over  to  James  E.  Tilghman *s  house  and,  after  lighting  the  lamp, 
fotmd  him  lying  dead  with  his  head  and  part  of  his  body  resting 
upon  a  winding  stairway  in  a  comer  of  the  room  and  his  feet  rest- 
ing upon  the  floor;  that  a  hole  was  shot  almost  straight  through 
the  top  of  his  head  and  part  of  the  head  shot  away  and  brains  and 
blood  were  scattered  back  of  him  up  the  stairway  and  against  the 
wall  thereof;  that  the  gun  with  which  Annie  E.  Tilghman  alleged 
in  her  statement  the  shooting  was  done,  was  sitting  under  a 
mantel  several  feet  away  from  where  the  deceased  lay ;  that 
Annie  E.  Tilghman  at  first  refused  to  state  how  the  shooting 
was  done  but  later  made  a  statement  as  to  the  matter  similar 
to  the  written  statement  above,  and  was  asked  by  Enoch  Tilgh- 
man how  Jim  could  shoot  himself  and  then  place  the  gun  under 
the  mantel,  to  which  she  made  no  reply.  There  was  further 
evidence  to  the  eflEect  that  the  Tilghmans  occupied  the  first 
floor  of  the  house  where  the  killing  occurred  and  used  the  stair- 
way in  question  as  a  place  in  which  to  store  their  mattress  or 
bed,  and  that  on  the  night  in  question  a  young  colored  woman, 
who  was  not  living  with  her  husband,  was  sleeping  on  the  floor 
above  the  room  in  which  the  Tilghmans  lived  and  to  which 
room  said  stairway  led. 

The  defendant,  when  placed  upon  the  stand  testified  con- 
cerning the  shooting  substantially  as  detailed  in  the  above 
written  statement  made  by  her,  and  explained  on  cross  exami- 
nation that  when  she  said  to  her  husband  **This  is  the  way  you 
been  doing  all  the  time,"  and  "If  this  is  the  way  you  are  going 
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to  be  doing  aU  the  time  I  going  to  leave/'  she  meant  his  conduct 
in  getting  drunk,  and  stated  that  he  was  drunk  on  the  night  in 
question. 

Spruancb,  J.,  sharging  the  jury: 

Gentlemen  of  the  jury; — ^The  prisoner,  Annie  E.  Tilghman, 
is  indicted  for  the  murder  of  James  E.  Tilghman. 

Homicide  is  the  killing  of  one  human  being  by  another. 
Felonious  homicide,  tmder  our  law,  is  of  three  kinds:  murder  of 
the  first  degree,  murder  of  the  second  degree  and  manslaughter. 

Malice  is  an  essential  ingredient  of  the  crime  of  murder  of 
both  degrees.  Without  malice  there  can  be  no  murder  either  of 
the  first  or  of  the  second  d^;ree.  Malice  is  a  condition  of  the  mind 
or  heart.  As  here  used,  this  term  is  not  restricted  to  spite  or 
malevolence  towards  the  particular  person  slain,  but  also  in- 
cludes that  general  malignity  and  reckless  disr^ard  of  human 
life  which  proceed  from  a  heart  devoid  of  a  just  sense  of  social 
duty  and  fatally  bent  on  mischief.  Wherever  the  fatal  act  is 
done  deliberately  or  without  adequate  cause,  the  law  presumes 
that  it  was  done  with  malice,  and  the  burden  is  on  the  prisoner 
to  show  from  the  evidence,  or  by  inference  from  the  circumstances 
of  the  case,  that  the  act  was  not  done  with  malice. 

Murder  of  the  first  d^;ree  is  where  the  killing  is  done  with 
express  malice  aforethought,  or  in  perpetrating  or  attempting 
to  perpetrate  a  crime  ptmishable  with  death.  Express  malice 
aforethought  is  where  one  person  kills  another  with  a  sedate, 
deliberate  mind  and  formed  design,  which  formed  design  may 
be  manifested  in  many  ways.  As  for  instance,  by  lying  in  wait 
for  the  deceased,  or  by  antecedent  menaces  or  threats  that  dis- 
close a  purpose  on  the  part  of  the  prisoner  to  commit  the  act 
charged,  or  by  former  grudges,  ill-will,  spite,  hatred  or  malevo- 
lence towards  the  deceased,  or  any  other  circumstances  which 
disclose  the  purpose  or  intent  of  the  accused  towards  her  victim 
at  the  time  when  the  crime  was  committed.  The  deliberate 
selection  and  use  of  a  deadly  weapon  is  a  circumstance  which, 
in  the  absence  of  satisfactory  evidence  to  the  contrary,  indi- 
cates the  existence  in  the  mind  of  the  person  committing  the 
act  of  a  deliberate  formed  design  to  kill.    All  homicides  with  a 
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deadly  weapon  are  presumed  to  be  malicious  until  the  contrary 
appears  from  the  evidence,  and  the  burden  of  proof  to  the  con- 
trary lies  on  the  accused. 

Where  the  killing  by  a  deadly  weapon  is  admitted  or  proved, 
malice  aforethought  is  presumed,  in  the  absence  of  evidence  to 
the  contrary,  and  the  burden  of  showing  the  contrary  is  on  the 
accused,  as  the  natural  and  probable  consequences  of  the  act 
are  presumed  by  law  to  have  been  intended  by  the  person  using 
a  deadly  weapon.  If  the  jury  are  satisfied  from  the  evidence 
that  the  prisoner  when  she  killed  the  deceased  deliberately  in- 
tended so  to  do,  the  length  of  time  that  said  intention  existed 
is  immaterial,  and  the  killing  tmder  such  circumstances  would 
be  mtirder. 

Murder  in  the  second  degree  is  where  the  killing  was  done 
with  impUed  malice.  Implied  malice  is  an  inference  or  conclu- 
sion of  law  from  the  facts  found  by  the  jury.  Mtirder  of  the 
second  degree  is  where  there  was  no  deliberate  mind  or  formed 
design  to  take  life,  or  perpetrate  a  crime  ptmishable  with  death, 
but  where  the  killing  was  done  without  justification  or  excuse, 
or  without  provocation  or  without  sufficient  provocation  to 
reduce  it  to  manslaughter. 

Manslaughter  is  where  one  person  unlawfully  kills  another 
without  malice. 

In  order  to  reduce  the  crime  to  manslaughter,  the  provo- 
cation must  be  very  great;  so  great  as  to  produce  such  a  trans- 
port of  passion  as  renders  the  person  for  the  time  deaf  to  the 
voice  of  reason.  While  murder  proceeds  from  a  wicked  and  de- 
praved spirit  and  is  coupled  with  malice,  manslaughter  results 
from  no  malignity,  but  from  unpremeditated  and  tmreflecting 
passion. 

Before  attempting  to  classify  the  oflEense  with  which  this 
prisoner  is  charged,  you  should  determine  whether  the  evidence 
before  you  is  sufficient  to  prove  beyond  a  reasonable  doubt  that 
the  prisoner  committed  the  act  of  which  she  is  accused.  The 
indictment  charges,  in  substance,  that  the  prisoner  on  the  night 
of  the  eleventh  day  of  November  last  shot  and  killed  her  husband 
James  E.  Tilghman.    The  prisoner  admits  that  she  and  her  bus- 
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band  were  the  only  persons  present  when  he  was  killed,  but  she 
denies  that  she  killed  him,  and  insists  that  the  evidence  before 
you  is  not  sufficient  to  prove  that  she  did  it. 

In  this,  as  in  every  other  stage  of  your  inquiry,  you  should 
bear  in  mind  that  the  law  presumes  the  prisoner  to  be  innocent 
until  she  is  proved  to  be  guilty. 

In  civil  cases  the  rule  is  that  the  verdict  should  be  in  favor 
of  the  person  for  whom  is  the  preponderance  or  greater  weight 
of  the  evidence;  but  this  is  not  the  rule  in  criminal  cases.  In 
criminal  cases  the  law  requires  that  the  accused  should  not  be 
convicted  tmless  the  jury  are  satisfied  from  the  evidence  beyond 
a  reasonable  doubt  that  he  or  she  is  guilty. 

If  upon  mature  consideration  of  the  evidence  you  should 
not  be  able  to  detennine  how  the  fatal  shot  was  fired,  or  by 
whom  it  was  fired,  or  if  you  should  not  be  satisfied  from  the 
evidence  beyond  a  reasonable  doubt  that  the  shot  was  fired  by 
the  prisoner,  you  should  acquit  her.  If  you  should  find  from 
the  evidence  that  Tilghman,  with  a  gun  in  his  hands,  made  an 
assault  upon  the  prisoner,  or  was  about  to  do  so,  and  that  she, 
without  intending  to  injtire  him,  attempted  to  disann  him  or 
attempted  to  prevent  him  from  injuring  her,  and  in  the  struggle 
the  gun  was  accidentally  discharged  and  killed  Tilghman,  you 
should  acquit  the  prisoner.  And  if  the  jury  are  satisfied  from 
the  evidence  that  the  deceased  first  attacked  the  prisoner  and 
that  from  the  character  of  such  attack  she  had  reasonable  cause 
to  believe,  and  did  believe,  that  she  was  in  imminent  danger  of 
death  or  great  bodily  harm,  and  that  she  had  no  reasonable 
means  of  avoiding  or  preventing  her  death  or  great  bodily  harm, 
other  than  by  killing  her  assailant,  and  that  under  such  circum- 
stances she  shot  and  killed  him,  it  was  a  justifiable  act  of  self- 
defense  and  she  should  be  acquitted  of  any  crime  whatever. 

Where  the  evidence  relied  upon  to  prove  the  guilt  of  the 
accused  is  circumstantial,  it  is  essential,  firsts  that  such  circum- 
stances be  proved  to  the  satisfaction  of  the  jury  beyond  a  rea- 
sonable doubt;  second,  that  such  circumstances  be  in  all  re- 
spects consistent  with  the  theory  of  the  guilt  of  the  accused. 
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and,  third,  that  such  circumstances  be  inconsistent  with  any- 
other  reasonable  theory  than  the  guilt  of  the  accused.  In  other 
words,  there  should  not  be  a  conviction  upon  circumstantial 
evidence  unless  such  evidence  be  sufficient  to  exclude  any  rea- 
sonable inference  or  conclusion  other  than  that  the  accused  is 
guilty  of  the  crime  charged. 

Neither  the  written  or  oral  statements  or  evidence  before 
you  made  by  the  prisoner  as  to  this  tragedy  can  properly  be 
called  confessions,  as  in  all  of  them  she  denies  any  guilt  what- 
ever. But  the  rules  governing  confessions  are  applicable  to 
such  statements.  A  free  and  voluntary  confession  is  generally 
deserving  of  the  highest  credit,  because  it  is  against  the  interest 
of  the  person  making  it  and  is  presumed  to  flow  from  a  sense  of 
guilt.  The  whole  of  what  the  prisoner  said  upon  the  subject  at 
the  time  of  making  the  statement  or  confession  should  be  taken 
together  and  considered  by  the  jury,  but  all  parts  of  a  confession, 
whether  for  or  against  the  prisoner,  are  not  necessarily  entitled 
to  equal  credit.  The  prosecution  is  at  liberty  to  deny  or  con- 
tradict any  part  of  such  statement  or  confession.  In  deter- 
mining the  credit  to  be  given  to  such  statement  or  confession 
the  jury  may  reject  as  not  entitled  to  belief  such  parts  of  it  as 
are  contrary  to  other  parts  of  it,  or  in  conflict  with  the  facts 
which  are  proved  to  the  satisfaction  of  the  jury.  The  jury  may 
believe  that  part  of  the  statement  or  confession  which  charges 
the  prisoner  and  reject  that  which  is  in  her  favor,  if  under  all 
the  circumstances  of  the  case  they  find  sufficient  groimd  for  so 
doing.  The  duty  of  the  jury  with  respect  to  statements  or  con- 
fessions of  the  prisoner  and  in  respect  to  her  own  testimony  and 
the  testimony  of  other  witnesses  is  precisely  the  same.  The 
jury  should  believe  so  much  of  such  confession  or  statement 
and  testimony  as  they  deem  true  or  worthy  of  belief  and  reject 
so  much  of  the  same  as  they  deem  false  or  unworthy  of  belief. 

In  criminal  cases  the  accused  is  presumed  to  be  innocent 
until  his  guilt  is  proved  to  the  satisfaction  of  the  jury  beyond  a 
reasonable  doubt;  and  if  after  carefully  and  conscientiously 
considering  and  weighing  all  the  evidence  in  this  case  you  should 
entertain  a  reasonable  doubt  of  the  guilt  of  the  prisoner,  that 
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doubt  must  inure  to  her  benefit  and  your  verdict  should  be  not 
guilty.  But  such  a  doubt  does  not  mean  a  mere  fanciful,  vague, 
or  speculative  doubt,  but  a  reasonable,  substantial  doubt  re- 
maining in  your  minds  after  a  careful  consideration  of  all  the 
evidence,  and  such  a  doubt  as  a  reasonable,  fair-minded  and 
conscientious  man  would  entertain  xmder  all  the  facts  and  cir- 
cumstances of  the  case. 

Under  this  indictment,  if  the  evidence  shall  so  warrant, 
you  may  find  the  prisoner  g^lty  in  manner  and  form  as  she 
stands  indicted,  that  is,  guilty  of  murder  in  the  first  degree;  or, 
guilty  of  murder  in  the  second  degree,  or  guilty  of  manslaughter, 
or  not  guilty. 

Verdict :  Guilty  of  murder  in  the  second  degree. 


Jonathan  R.  McGonigal  and  Nolan  McGonigal,  trading  and 
doing  business  as  J.  R.  McGonigal  and  Son,  vs,  Robert 
Raughley. 

Assumpsit — Common  Counts — Sale  of  Farm — Real  Estate  Agent; 

Services    of — Withdrawal    of  Farm  Before    Sale — Consent 

of  Agent — Special  Agreement;  Effect  of, 

1.  If  the  defendant,  the  owner  of  a  farm  which  had  been  placed  in 
the  hands  of  a  real  estate  agent  for  sale,  withdrew  the  farm  from  sale,  and 
the  plaintiff,  the  real  estate  agent,  consented  thereto,  it  matters  not 
whether  the  withdrawal  was  within  or  after  the  expiration  of  the  period 
covered  by  the  option  given  to  the  prospective  purchaser.  The  plaintiff 
would  not  be  entitled  to  recover,  for  by  such  consent  he  waived  all  right 
to  compensation. 

2.  If  the  withdrawal  was  not  made  till  after  the  expiration  of  the 
period  covered  by  the  option,  then  it  was  competent  for  the  defendant 
to  withdraw  the  farm  even  without  the  consent  of  the  plaintiff. 
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3.  If  there  was  a  special  contract  of  emplo3rment  to  effect  a  sale  of 
the  farm,  the  plaintiff  could  not  recover  upon  the  common  counts,  unless 
such  agreement  was  executed  and  completed  on  the  part  of  the  plaintiff » 
or  unless  he  was  prevented  from  completing  the  sale  by  the  defendant 
within  the  time  limited  in  such  agreement  for  the  completion  of  the  sale. 

{May  1,  1906.) 
Lore,  C.  J.,  and  Spruancb  and  Boyce,  J.  J.,  sitting. 
Richard   R,  Kenney  and  Arley  B.  Magee  for  plaintiffs. 
James  Af.  Satterfield  and  John  B,  Hutton  for  defendant. 
Superior  Court,  Kent  County,  April  Term,  1906. 

Action  op  Indebitatus  Assumpsit  (No.  66,  October  Term, 
1905)  on  the  common  counts  to  recover  brokers*  commissions 
for  alleged  sale  of  a  farm,  in  East  Dover  Hundred,  owned  by 
defendant. 

At  the  trial,  plaintiff  proved  the  facts  as  set  out  in  the 
following  charge  of  the  Court,  and  rested.  The  defendant  then 
moved  for  a  nonsuit  on  two  grounds,  viz.: 

First,  Because  the  plaintiffs  had  failed  to  prove  a  sale  of 
the  farm  before  their  agency  was  revoked  by  the  defendant. 

Second,  That  as  the  defendant,  the  owner  of  the  farm,  had 
a  right  any  time  before  the  sale  was  actually  made  to  revoke 
the  agents*  authority,  in  good  faith,  which  plaintiffs*  proof  shows 
was  done,  the  plaintiffs  could  not  recover. 

Brown  vs,  Pfoor,  38  Cala,  550;  Siebalt  vs.  Bethelem  I.  Co,, 
83  N.  y.  378(381). 

Counsel  for  plaintiffs  replied. 

BoYCB,  J.: — ^The  motion  for  a  nonsuit  is  refused. 

BoYCB,  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — This  is  an  action  brought  by  Jona- 
than R.  McGonigal  and  Nolan  McGonigal,  trading  as  J.  R.  Mc- 
Gonigal  and  Son,  the  plaintiffs,  against  Robert  Raughley,  the 
defendant,  to  recover  for  services  alleged  to  have  been  performed 
by  the  plaintiffs  for  the  defendant  at  his  special  instance  and 
request. 
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The  plaintifEs  claim  the  sum  of  $337.12. 

The  plaintifEs,  who,  it  is  admitted,  are  licensed  real  estate 
brokers,  or  agents,  under  the  laws  of  this  State,  claim  that,  in 
the  latter  part  of  the  month  of  May,  A.  D.  1905,  the  defendant 
placed  with  them  for  sale  a  certain  farm  or  tract  of  land,  situate 
in  Kent  County;  that  the  terms  stipulated  by  the  defendant  at 
which  the  plaintifEs  might  effect  the  sale  of  the  farm  were  $8500 
and  that  the  defendant  should  receive  $8000  net  and  the  plain- 
tiff should  receive  the  excess  as  and  for  their  compensation  in 
effecting  the  sale. 

The  plaintiffs  claim  further  that  on  the  third  day  of  June 
following  they  procured  one  Hudson  to  look  at  the  farm,  and 
tiiat  they  secured  an  option  on  the  farm  from  the  defendant  for 
ten  days  from  that  time;  that  on  the  tenth  day  of  the  same 
month  following  they  arranged  to  have  the  said  Hudson  and 
the  defendant  visit  the  farm  together  in  company  with  Jonathan 
R.  McGonigal,  one  of  the  plaintiffs;  that  after  having  viewed 
the  farm  and  returning  to  Dover,  the  defendant,  in  the  presence 
of  the  said  McGonigal,  at  the  request  of  said  Hudson,  gave  the 
latter  a  further  option  on  the  farm  for  ten  days  from  that  time 
at  the  price  or  sum  of  $8500. 

Nolan  McGonigal,  the  junior  member  of  the  plaintiffs*  firm, 
admits  that  on  the  nineteenth  day  of  June  following,  the  defend- 
ant called  at  the  office  of  the  plaintiffs  and  gave  him  notice  that 
he  had  called  to  withdraw  the  farm.  The  senior  member  of  the  firm 
admits  that  on  the  following  day,  June  20th,  the  defendant  gave 
him  notice  that  he  had  withdrawn  the  farm  and  that  it  was  not 
for  sale  and  McGonigal  admits  that  he  repUed  all  right  or  words 
to  that  effect.  The  plaintiffs  further  claim  that  in  a  short  time 
after  the  defendant  had  gone  from  their  office  on  the  twentieth 
day  of  June,  Hudson,  the  prospective  purchaser  arrived,  ready 
and  wilUng  to  accept  the  farm  and  complete  the  sale;  that  the 
defendant  very  shortly  thereafter  sent  for  but  upon  meeting 
Hudson  and  being  informed  that  the  latter  was  ready  and  will- 
ing to  take  the  farm  and  comply  with  the  terms  of  sale,  he,  the 
defendant,  would  not  permit  the  sale  to  be  consunmiated  and 
refused  to  make  a  deed  for  the  farm. 


Digitized  by 


Google 


64  SUPERIOR  COURT^ 

CHARGE. 

The  defendant  admits  that  sometime  in  the  month  of  May, 
A.  D.  1905,  he  did  place  his  farm  with  the  plaintiffs  for  sale  at 
the  price  or  sum  of  $8500,  but  denies  that  he  ever  at  any  time 
agreed  to  pay  the  plaintiffs  the  sum  of  $500  to  effect  the  sale  of 
the  farm.  He  likewise  admits  that  the  plaintiffs  when  asked 
about  their  commissions  said  that  the  usual  commissions  were 
five  per  cent.,  but  claims  that  no  agreement  was  entered  into 
between  them  as  to  the  amount  of  their  compensation  for  the 
sale  of  the  farm.  He  further  contends  that  the  option  given  to 
Hudson  was  on  the  sixth  of  June  instead  of  the  tenth  as  allied 
by  the  plaintiffs  and  that  it  expired  on  the  sixteenth  of  Jtme 
instead  of  the  twentieth  as  alleged  by  the  plaintiffs.  He  fur- 
ther claims  that  when  he  notified  the  senior  member  of  the 
plaintiff  firm  on  the  twentieth  of  Jtme  that  he  withdrew  the 
farm,  that  McGonigal  replied  "All  right;  maybe  I  will  get  a 
chance  at  it  another  time." 

If  when  the  defendant  withdrew  his  farm  from  sale  (and  it 
is  conceded  that  he  did  withdraw  it)  the  plaintiffs,  or  either  of 
them,  made  no  objection  to  it  but  consented  thereto,  it  matters 
not  whether  the  farm  was  withdrawn  within  or  after  the  expira- 
tion of  the  period  covered  by  the  option  given  to  Hudson  in 
which  he  might  purchase  the  farm,  the  plaintiffs  would  not  be 
entitled  to  recover,  as  by  such  consent  they  waived  all  right  to 
compensation.  The  plaintiffs  had  the  right  to  consent  to  the 
withdrawal  of  the  farm  before  the  expiration  of  the  time  cov- 
ered by  the  option  given  to  Hudson  in  which  to  complete  the 
sale,  and  if  they  did  so  they  waived  any  right  to  compensation 
for  their  services,  and  in  that  event  would  not  be  entitled  to 
recover. 

If  you  find  that  the  withdrawal  was  not  made  until  after 
the  expiration  of  the  period  in  which  Hudson  had  the  option  to 
purchase  the  farm,  then  it  was  competent  for  the  defendant  to 
withdraw  the  farm,  even  without  the  consent  of  the  plaintiffs, 
and  if  after  that  period  it  was  withdrawn  before  Hudson  ten- 
dered himself  ready  and  willing  to  purchase  the  farm  and  com- 
ply with  the  terms  of  sale,  the  plaintiffs  could  not  recover  in 
this  action. 
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The  plaintifEs  in  this  case  have  not  relied  upon  the  terms 
of  a  special  contract,  if  such  a  contract  be  proved  in  this  case, 
but  seek  to  recover  upon  the  common  counts  for  services  ren- 
dered. If  there  was  a  special  contract  of  employment  between 
the  plaintiffs  and  the  defendant  to  effect  the  sale  of  the  defen- 
dant's property,  the  plaintiffs  would  not  be  entitled  to  recover 
in  this  action  upon  the  common  counts,  unless  such  agreement 
was  executed  and  completed  on  the  part  of  the  plaintiffs,  or  un- 
less the  plaintiffs  were  prevented  from  completing  the  sale  by 
the  defendant  within  the  time  Umited  in  such  contract  or  agree- 
ment for  the  completion  of  the  sale. 

Where  there  is  conflict  in  the  testimony  upon  any  material 
point  of  the  case,  it  is  your  duty  to  reconcile  it  if  you  can ;  and 
if  you  cannot  so  reconcile  it,  you  should  accept  as  true  such 
evidence  as  you  believe  most  entitled  to  credit,  takng  into  con- 
sideration the  character  of  the  witnesses,  their  apparent  fair- 
ness and  accuracy,  their  disinterestedness,  and  all  the  other 
circumstances  of  the  case  as  disclosed  by  the  evidence. 

You  will  now  take  this  case  and  give  it  your  careful  and 
conscientious  consideration  and  render  your  verdict  in  accord- 
ance with  the  preponderance  of  the  evidence  produced  before  you. 

Verdict  for  defendant. 
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Daniel  K.  Rbbdbr  vs.  Walter  L.  Jones. 

Assumpsit — Real  Estate  Agent;  Not  Licensed — Contract  for  sale 
of  Real  Estate  Illegal;  Cannot  be  Enforced — Evidence. 

1.  A  clerk  of  the  PeacCt  being  the  custodian  of  the  records  of  his 
predecessor  in  office,  may  testify  irom  an  inspection  of  such  records 
whether  or  not  a  certain  person  was  licensed  as  a  real  estate  agent. 

2.  A  contract  made  bv  a  person  engaged  in  the  real  estate  business 
as  a  real  estate  agent,  who  had  no  license  at  the  time  authorizing  him  to 
act  as  a  real  estate  agent  in  this  State,  is  illegal,  and  no  recovery  can  be 
had  thereon.  No  person  can  legally  engage  in  such  business  in  this  State 
without  first  having  produced  a  license  therefor. 

{May  2.  1902.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 
Arley  B.  Magee  for  plaintiflE. 

James  H.  Hughes  and  James  L.  Wolcott  for  defendant. 
Superior  Court,  Kent  County,  April  Term,  1902. 

Action  op  Assumpsit  (No. ,  April  Term,  1899),  to  re- 
cover the  sum  of  $100,  with  interest  from  July  13,  1897, 
for  work  and  labor  done  by  the  plaintiff  for  the  defendant  under 
a  promise  to  pay.  The  action  was  based  upon  the  common  coimts, 
and  also  on  the  special  cotmt  for  the  sale  of  a  farm  in  Mispillion 
Hundred  by  the  plaintiff,  for  which  the  defendant,  it  was  al- 
leged, promised  to  pay  the  plaintiff  thfe  above  mentioned  sum 
for  his  services  in  and  about  effecting  said  sale. 

The  pleas  were  non  assumpsit,  payment,  discount,  set-off 
and  statute  of  limitations.    Reps  and  issues. 

At  the  trial  the  plaintiff  Reeder  testified  in  substance  that 
in  1896  he  was  engaged  in  the  business  of  selling  real  estate, 
having  his  oflSce  in  the  town  of  Dover;  that  the  defendant  Jones, 
during  that  year,  placed  a  farm  owned  by  him  in  Mispillion  Htin- 
dred  in  the  hands  of  Reeder  for  sale  and  agreed  to  give  the  latter 
$100  for  his  services,  if  he  would  sell  the  farm  for  $2,000;  that 
the  defendant  did  not  mention  the  subject  of  commissions,  but 
simply  stated  that  he  would  pay  the  plaintiff  the  said  amount 
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for  his  services;  that  later  the  plaintiflE  sold  the  farm  to  Rev. 
Frederick  J.  Schultz,  of  Ohio,  through  the  agency  of  a  Rev.  Mr. 
Henselman  of  FuUerton,  Maryland,  to  whom  he  paid  $50  for 
the  latter's  services;  that  Mr.  Schultz,  the  purchaser,  sent  Mr. 
Jones  $100  on  accotmt  of  the  purchase  price  of  the  farm  and  that 
later  the  plaintiff  and  Mr.  Henselman  handed  over  to  the  de- 
fendant $900  as  a  further  payment  by  the  purchaser  on  the  price 
of  the  farm;  that  after  depositing  the  draft  for  $900  in  the  bank 
the  defendant  said  to  the  plaintiff  "I  cannot  pay  you  this  $100 
to-day,  as  I  need  all  this  money  in  my  business,  but  if  you  can 
possibly  get  along  imtil  the  other  $1000  is  paid,  I  will  pay  you 
the  $100  without  a  word'*;  that  the  plaintiff  agreed  to  wait  as 
requested;  that  on  July  13,  1897,  the  remaining  $1,000  was 
paid  to  the  defendant,  but  that  he  had  failed  to  pay  the  amount 
to  the  plaintiff  as  promised;  that  the  therefore  brought  suit  for 
the  $100  with  interest  from  July  13,   1897. 

On  cross  examination  the  plaintiff  was  asked  by  Mr.  Hughes  if 
he  had  a  license  as  a  real  estate  agent  in  1896  and  1897.  This 
was  objected  to  by  Mr.  Magee,  on  behalf  of  plaintiff,  on  the 
ground  that  it  would  tend  to  incriminate  the  plaintiff,  and  further 
that  it  was  not  in  cross-examination ;  also  on  the  further  ground 
of  irrelevancy,  because  the  suit  was  not  for  commissions  for  the 
sale  of  real  estate  but  for  services  rendered.  Hughes  for  defen- 
dant contended  that  the  law  required  a  license  for  such  a  busi- 
ness as  the  plaintiff  had  stated  he  was  engaged  in,  and  if  there 
was  not  such  license  obtained,  then  the  plaintiff  was  engaged  in 
an  unlawful  business,  and  any  contract  he  might  have  made  was 
an  illegal  contract.     (Rev,  Code,  56). 

LoRB,  C.  J.: — A  majority  of  the  Court  think  the  question  is 
not  admissible  in  cross  examination. 

Charles  Reeder  and  Frederick  Schultz  corroborated  the 
main  points  of  the  testimony  of  the  plaintiff. 

The  defendant  testified  in  effect  that  while  he  had  casually 
mentioned  to  the  plaintiff  on  one  occasion  that  he  had  a  farm 
for  sale  and  that  afterwards  the  plaintiff  cme  to  see  him,  there 
was  no  understanding  or  agreement  between  them  about  thd 
sale  of  the  farm.    That  Mr.  Henselman  had  come  to  see  the  de- 
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fendant  about  the  farm  and  that  all  the  transactions  he  had  in 
the  matter  were  directly  with  the  parties  and  that  the  plain- 
tifiE's  connection  with  it  was  as  a  real  estate  agent  representing 
the  purchaser. 

The  defendant  produced  Robert  S.  Downs  as  a  witness, 
who  testified  that  he  was  Clerk  of  the  Peace  for  Kent  County 
and  as  such  officer  issued  licenses  to  real  estate  agents  doing 
business  in  Kent  County;  that  he  was  not  Clerk  of  the  Peace  in 
1896  and  1897,  but  that  he  had  the  records  of  such  licenses  is- 
sued by  his  predecessor  in  office,  of  which  records  the  witness 
was  custodian,  they  being  kept  in  his  office;  that  he  had  person- 
ally examined  said  records  for  the  years  mentioned.  That  the 
record  was  kept  in  a  book  where  entries  were  made  giving  the 
name  of  the  party  procuring  a  license  and  the  occupation,  etc. 
That  in  addition  he  also  had  the  stubs  of  the  licenses  issued. 

The  witness  was  then  asked  by  Mr.  Hughes  the  following 
question:  Did  you  find  from  an  examination  of  the  books  of 
record  in  your  office  that  a  license  was  issued  to  Daniel  K. 
Reeder  as  a  real  estate  agent  in  1896  or  1897? 

Mr,  Magee  objected  to  the  question  as  not  the  best  evidence ; 
contending  that  the  stub  of  the  license  was  the  original  record 
and  the  best  evidence,  and  further  that  the  witness  was  not 
Clerk  of  the  Peace  at  the  time  and  was  not  the  proper  person  to 
testify  upon  the  subject  matter  inquired  about,  and  that  there 
was  no  proof  that  the  record  was  regularly  and  fairly  kept. 

Mr,  Hughes  contended  that  it  was  a  record  of  the  office  re- 
quired to  be  kept  by  the  Clerk  of  the  Peace,  citing  Revised 
Code,  59. 

Lore,  C.  J.:-^We  overrule  the  objections.  The  witness 
may  answer  the  question. 

A.     No  sir. 

After  the  testimony  on  both  sides  was  closed,  Hughes,  for 
defendant,  asked  the  Court  to  direct  the  jury  to  return  a  verdict 
for  the  defendant,  for  the  following  reasons: 

(1)  Because  from  the  uncontradicted  evidence,  the  plain- 
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tiff  was  engaged  in  a  business  without  having  a  license  therefor 
as  required  by  law. 

(2)  That  there  was  no  contract  proved;  nor  could  a  con- 
tract be  presumed  by  which  the  plaintiff  could  charge  the  de- 
fendant for  services  rendered  in  such  an  illegal  business. 

LoRB,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — It  having  been  proved  by  the 
plaintiff  in  this  case,  and  not  disputed,  that  said  plaintiff  was 
at  the  time  of  the  alleged  contract  engaged  in  the  real  estate 
business  as  a  real  estate  agent,  and  it  appearing  from  the  evi- 
dence of  the  defendant  that  he  had  no  license  at  that  time 
authorizing  him  to  act  as  a  real  estate  agent  in  this  State,  and 
as  the  law  requires  that  no  person  shall  engage  in  such  busi- 
ness without  first  procuring  a  license  therefor;  we  therefore  say 
to  you  that  the  plaintiff's  action  was  illegal  and  that  the  con- 
tract was  an  illegal  contract,  and  therefore  instruct  you  to  re- 
turn a  verdict  for  the  defendant. 

Verdict  for  defendant. 
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John  W.  Emory,  d.  b.,  vs,  Columbia  Wagon  Company,  a  cor- 
poration of  the  State  of  Pennsylvania,  p.  b. 

Certiorari — Exceptions — Plaintiff  not  present  at  Trial — But  affi- 
davit and  other  papers  and  letters  were  admitted  in  evidence — 
Motion  for  nonsuit  at  trial;  Not  noted  by  Justice. 

1.  Exceptions  to  the  record  of  the  Justice  were  (1)  that  the  Justice  had 
no  evidence  before  him  upon  which  to  render  judgment;  and  (2)  that  the 
record  failed  to  show  that  the  defendant  claimed  a  nonsuit  at  the  trial. 

2.  Held  that  although  it  appeared  from  the  record  that  the  plaintiff 
was  not  present  at  the  trial,  it  did  appear  that  he  had  at  the  trial  an  affi- 
davit and  other  papers  and  letters  as  evidence,  and  the  record  says  that 
'*  after  hearing  and  examining  all  the  allegations  of  the  parties  and  their 
proofs,"  etc.:  held  also  that  while  there  may  be  circumstances  under 
which  this  Court  will  allow  the  record  to  be  supplemented,  they  are  not 
present  in  this  case.  Diminution  could  have  been  alleged  if  the  Justice 
did  not  put  down  all  that  the  record  should  show.    Judgment  affirmed. 

(May  2,  1906.) 

Judges  Spruance  and  Boyce,  sitting. 

Richard  R,  Kenney  and  Arley  B,  Magee  for  plaintiff  in  error. 

Superior  Court,  Kent  County,  April  Term,  1906. 

Certiorari  to  William  E.  Davis,  a  Justice  of  the  Peace 
in  and  for  Kent  County. 

The  record  of  the  Justice,  after  the  title  of  the  cause,  was 
as  follows: 

"Action  of  assumpsit  for  goods  sold  and  delivered  for 
$53.00,  interest  from  June  2nd,  1905.  Summons  issued  Febru- 
ary the  8th,  1906,  to  David  H.  Knotts,  Constable.  Returnable 
Thursday  the  15th  day  of  February,  10  o'clock  a.  m.  1906.  War- 
rant  returned  February  the  15th  1906.  Served  personally  the 
8th  day  of  February,  1906,  and  sunmions  verified  by  David 
H.  Knotts,  Constable.  Thursday  the  15th  day  of  February, 
1906,  having  arrived  John  W.  Emory  Deft  in  the  case  appears 
and  asks  for  a  postponement  of  trial  for  two  weeks  in  order  that 
he  may  obtain  important  evidence.  Justice  hereby  postpones 
the  trial  until  Wednesday  the  28th  day  of  February,  1906,  10 
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o'clock  in  the  morning.  Wednesday  the  28th  day  of  February, 
1906,  10  o'clock  in  the  morning  having  arrived  the  time  for  trial 
according  to  postponement. 

"The  Columbia  Wagon  Company  a  corporation  of  the  State 
of  Pennsylvania,  not  being  present  but  represented  by  aflSdavit 
of  Company  and  other  papers  and  letters  as  evidence.  Deft 
John  W.  Emory  being  present  Justice  proceeds  to  trial.  And 
now  to  wit  after  hearing  and  examining  all  the  allegations  of 
the  parties  and  their  proofs  and  maturely  considering  the  same. 
Judgment  is  given  against  Deft.  JohnW.  Emory  in  favor  of 
Plfts.  Columbia  Wagon  Company,  a  corporation  of  the  State  of 
Pennsylvania,  for  $53.00  with  interest  from  June  the  2nd,  1905, 
and  all  costs  of  suit. 

William  E.  Davis,  J.  P." 

The  following  exceptions  were  filed  to  the  record: 

''First:  That  it  is  error  for  the  Justice  to  have  given  judg- 
ment for  the  plaintiff  below  defendant  in  error  when  it  appears 
by  the  record  that  the  plaintiff  below  defendant  in  error  was 
not  present  nor  represented  by  anyone  for  it  at  the  trial  below 
and  that  the  Justice  had  no  evidence  before  him  upon  which  to 
render  judgment  for  the  plaintiff  below  defendant  in  error, 
affidavits,  other  papers  and  letters  not  being  proper  evidence 
upon  which  to  render  a  judgment  for  the  said  plaintiff  below. 

''Second:  That  it  is  error  in  that  the  record  of  the  said  Jus- 
tice fails  to  show  that  the  defendant  below  plaintiff  in  error 
claimed  nonsuit  at  the  time  of  the  trial  of  the  case  for  the  rea- 
son that  the  plaintiff  nor  anyone  for  it  appeared." 

Spruance,  J.; — As  to  the  first  exception,  it  depends  on 
what  those  papers  referred  to  in  the  record  were.  They  may 
have  been  written  acknowledgments  of  the  defendant.  The 
record  says  "After  hearing  and  examining  all  the  allegations  of 
the  parties  and  their  proofs"  etc.  We  do  not  see  that  the  affi- 
davit was  of  any  account  at  all,  but  there  were  other  papers  and 
letters.  He  had  the  defendant  there  and  apparently  went  into 
a  hearing. 

Mr.  Kenney; — We  have  an  affidavit  that  sets  forth  the 
fact  that  the  defendant  claimed  a  nonsuit. 
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Spruancb,  J.: — If  there  may  be  circumstances  in  which 
the  Court  will  allow  anything  to  be  offered  to  supplement  the 
record,  they  are  not  present  in  this  case.  You  could  have  alleged 
diminution,  if  the  Justice  did  not  put  down  all  that  the  record 
should  show.  But  this  comes  up  before  us  now  simply  upon 
exceptions  to  the  record.  We  think  the  judgment  below  should 
be  affirmed. 

Judgment  below  affirmed. 


RoBBRT  T.  Harrington  vs.  William  E.  Hall. 

Trespass;  Dog — Registered — Personal  Property — Killing — Justi- 
fiable; When  Attacking  another* s  Property — Not  Justifia- — 
ble;  When  merely  Trespassing — Damages — 
Not  Exemplary. 

1.  When  a  dog  is  registered  under  the  act,  Chapter  48,  Vol.  16,  Laws 
of  Delaware,  he  becomes  personal  property,  and  as  such  is  the  subject  of 
larceny.  Any  one  unlawfully  killing  a  dog  so  registered  is  liable  to  the 
owner  for  the  value  of  the  dog. 

2.  A  person  may  not  maliciously  injure  or  kill  a  dog  for  a  mere 
trespass  upon  his  premises,  and  the  posting  of  notices  against  trespassing 
by  dogs  will  not  therefore  excuse  or  justify  an  unlawful  killinjg;  ot  a  dog 
found  upon  the  premises.  The  remedy  for  such  trespassing  is,  in  a  proper 
case,  against  the  owner  of  the  dog. 

3.  If  the  dog  of  the  plaintiff  was  on  the  land  of  the  defendant  and 
in  the  act  of  destro3ring  his  turkeys,  at  the  time  he  was  killed  by  the  de- 
fendant, or  by  his  son  under  the  father's  directions,  the  killing  was  justi- 
fiable and  the  plaintiff  cannot  recover.  If  the  d<^  was  not  attacking  the 
turkeys,  but  was  running  across  the  defendant's  field  in  pursuit  of  a  fox, 
or  was  taereXy  trespassing  upon  the  premises  of  the  defendant,  the  killing 
was  without  justification  and  the  plaintiff  would  be  entitled  to  recover. 


Digitized  by 


Google 


HARRINGTON  vs.  HALL. 73 

CHARGB, 


4.  If  the  dog  was  killed  by  the  son  of  the  defendant,  either  under 
the  general  or  special  direction  of  the  father,  the  act  of  killing  was,  in 
contemplation  oi  law,  the  act  of  the  defendant. 

5.  The  case  not  considered  by  the  Court  a  proper  one  for  punitiye 
or  exemplary  damages,  the  measure  of  damages  would  be  simply  the 
Talue  of  the  dog  as  shown  by  the  testimony. 

6.  At  common  law  the  owner  of  a  dog  might  maintain  a  ciril  action 
for  the  unlawful  injury  thereto  or  killing  thereof. 

(May  3,  1906.) 

JuDGBs  Spruancb  and  Boycb,  sitting. 

Richard  R.  Ketmey  and  Arley  B.  Magee  for  plaintiff. 

Robert  C.  White  for  defendant. 

Superior  Court,  Kent  County,  April  Term,  1906. 

Action  op  Trespass  on  thb  Casb  (No.  11,  April  Term, 
1905)  to  recover  damages  for  the  killing  of  a  foxhotmd  belong- 
ing to  the  plaintiff.  The  facts  appear  in  the  charge  of  the  Court. 

Boycb,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^The  plaintiff  brought  an  action  of 
trespass  against  the  defendant  for  an  alleged  malicious  shooting 
and  killing  his  foxhound,  and  he  seeks  to  recover  for  his  loss 
occasioned  thereby. 

The  plaintiff  claims  that  his  dog  was  trained  to  bunt  foxes 
and  that  he  was  valuable — and  that  on  the  occasion  when  his 
dog  was  shot  and  killed,  he  and  some  neighbors  with  their  dogs, 
were  in  pursuit  of  a  fox,  and  that  when  the  dogs  were  in  the 
chase,  crossing  the  field  of  the  defendant  in  this  county,  the 
defendant  himself  or  his  son  by  his  direction,  shot  and  killed 
the  dog  of  the  plaintiff  while  in  the  field  of  the  defendant.  The 
defendant  admits  that  his  son  did  shoot  and  kill  a  dog  in  his 
field  on  the  day  as  alleged  by  the  plaintiff,  but  he  denies  that  he 
directed  his  son,  at  the  time,  to  shoot  the  dog.  He  claims  that 
previously  to  the  time  of  the  alleged  shooting,  a  large  number 
of  his  turkeys  had  been  killed  by  dogs  and  that  for  the  protec- 
tion of  his  fowls  he  had  posted  notices  on  his  farm  forbidding 
trespassing  by  dogs  or  hunters,  and  that  at  or  about  the  same 
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time  he  had  given  directions  both  to  his  son  and  to  a  hired  ser- 
vant to  shoot  dogs  trespassing  upon  his  premises.  The  son  of 
the  defendant  admits  that  on  the  day  on  which  the  plaintiff 
claims  his  dog  was  killed,  he  did  shoot  and  kill  a  foxhound  when 
in  the  act  of  killing  a  turkey  in  a  flock  belonging  to  and  in  the 
field  of  his  father,  but  without  knowing  then  or  now  whose  dog 
it  was.  And  the  defendant  admits  that  at  the  time  he  was  in 
the  field  nearby  and  that  shortly  thereafter  he  took  the  tiirkey 
so  killed  to  his  house. 

At  common  law,  the  owner  of  a  dog  might  maintain  a  civil 
action  for  the  tmlawful  injury  thereto  or  killing  thereof.  There 
is  evidence  in  this  case  that  the  plaintiff's  dog  was  registered 
under  an  act  of  Assembly,  at  the  time  when,  it  is  alleged,  he 
was  shot  and  killed — said  Act  being  Chapter  48,  Volutne  16,  Laws 
of  Delaware;  and  if  you  find  that  the  dog  was,  at  the  time  of 
the  killing,  so  registered,  he  was  the  personal  property  of  the 
owner,  and  as  such  was  the  subject  of  larceny — ^and  any  person 
unlawfully  killing  a  dog  registered  tmder  said  act  is  unquestion- 
ably liable  to  the  owner  thereof  for  the  value  of  the  dog. 

A  person  may  not  maliciously  injure  or  kill  a  dog  for  a  mere 
trespass  upon  his  premises,  and  the  posting  of  notices  against 
trespassing  by  dogs  will  not  thereafter  excuse  or  justify  an  un- 
lawful killing  of  a  dog  found  upon  the  premises.  The  remedy 
against  such  trespassing  is,  in  a  proper  case,  against  the  owner 
of  the  dog. 

The  defendant  justifies  the  killing  of  a  dog,  whosever  it 
was,  on  the  day  in  question,  because,  as  he  claims,  the  dog  was 
at  the  time  of  the  shooting  in  the  act  of  killing  one  of  a  flock  of 
his  turkeys  then  upon  his  premises.  We  say  to  you  that  if  you 
find  under  the  evidence  that  the  defendant  himself,  or  his  son 
under  the  father's  directions,  did  kill  the  plaintiff's  dog  under 
such  circumstances,  it  was  justifiable  and  the  plaintiff  would 
not  be  entitled  to  recover.  For  if  the  dog  was  upon  the  land  of 
the  defendant  in  the  act  of  destroying  his  turkeys,  the  defendant 
was  justified  in  killing  him.  If  however,  you  find  that  the  plain- 
tiff owned  the  dog  and  the  latter  did  not  so  attack  the  defen- 
dant's turkeys,  but  was  running  across  the  field  of  the  defendant 
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in  pursuit  of  a  fox,  or  was  merely  trespassing  upon  the  premises 
of  the  defendant,  then  if  the  dog  was  killed  by  the  defendant 
or  by  another  by  his  direction,  it  was  un  unawful  killing  and 
without  justification,  and  your  verdict  should  be  for  the  plain- 
tiff. 

If  you  find  that  the  dog  was  killed  by  the  son  of  the  defen- 
dant, either  under  the  general  or  special  direction  of  his  father, 
then  the  act  of  killing  was,  in  contemplation  of  law,  the  act  of 
the  defendant.  Whether  the  dog  which,  it  is  admitted,  was 
lolled,  was  owned  by  the  plaintiff,  you  will  determine  from  all 
the  facts  and  circumstances  surrounding  this  case  as  testified  to 
by  the  witnesses. 

You  are  the  exclusive  judges  of  the  testimony.  To  entitle 
the  plaintiff  to  recover  you  must  be  satisfied  that  his  dog  was 
killed;  that  he  was  killed  either  by  the  defendant  or  by  his 
direction ;  that  he  was  killed  maliciously  and  without  justifica- 
tion; and  we  submit  these  questions  of  fact  to  you  for  your 
determination.  When  there  is  a  conflict  in  the  evidence  upon 
any  material  point,  it  is  your  duty  to  reconcile  it  if  you  can,  and 
if  it  is  irreconcilable  you  should  accept  as  true  such  evidence  as 
you  believe  is  most  entitled  to  credit,  taking  into  consideration 
the  character  of  the  witnesses,  their  apparent  fairness  and  accu- 
racy, their  disinterestedness  and  all  the  other  circumstances  of 
the  case  as  disclosed  by  the  evidence.    • 

If  you  find  for  the  plaintiff,  we  do  not  think  under  all  the 
facts  of  this  case,  that  it  is  a  proper  case  for  punitive  or  exem- 
plary damages,  and  your  verdict  should  be  limited  to  the  value 
of  the  dog  which  you  will  determine  from  those  witnesses  who 
gave  testimony  as  to  the  value  of  the  same. 

You  will  now  take  the  case  and  give  it  yxmr  careful  and 
conscientious  consideration  and  determine  it  upon  the  evidence 
produced  before  you  without  regard  or  consideration  for  the 
parties  to  the  suit,  and  render  your  verdict  for  that  party  in 
whose  favor  the  evidence  seems  to  preponderate.  Doing  that, 
you  will  have  fully  discharged  your  duty  in  this  case. 

Verdict  for  plaintiff  for  $50. 
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Horace  G.  Knowles  vs.  Jambs  H.  Morris. 

Case  Stated — Collector's  Sale  of  Real  Estate — Notice  of  Sale — To 
whom  given — Deed  of  Collector — Does  such  sale  divest  the 
Lien  of  Municipal  Taxes — Duty  of  Assessors. 

1.  Under  sec.  17  of  the  Act  entitled  **  An  Act  in  relation  to  the  col- 
lection of  taxes  for  New  Castle  County/'  the  collector  is  required,  in  mak- 
ing a  sale  of  real  estate,  to  give  notice  to  any  person  having  an  interest 
therein,  other  than  the  person  to  whom  the  taxes  are  assessed,  provided 
such  interest  appears  upon  the  records  of  said  county.  The  words 
"records  of  New  Castle  County"  embrace  only  the  records  of  said  county 
and  not  the  records  of  the  City  of  Wilmington.  They  have  a  definite  and 
well  settled  meaning,  commonly  known  and  accepted,  and  that  is  just 
what  the  words  themselves  express — county  records,  the  records  of  the 
county,  and  not  all  the  records  in  the  county. 

2.  It  is  the  duty  of  assessors  to  use  care  and  diligence  to  discover 
the  actual  owner  of  the  property  to  be  assessed;  and  if  the  name  of  such 
owner  is  known  to  the  assessor,  or  might  be  ascertained  by  him  from 
the  public  records  or  other  available  sources  of  information,  it  is  his  duty 
to  niake  the  assessment  in  the  name  of  the  actual  owner. 

(May  30,  1906.) 

LoRB,  C.  J.,  and  Pbnnbwill,  J.,  sitting. 

Walter  H.  Hayes  for  plaintiff. 

Phillip  L.  Garrett  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1906. 

Amicablb  Action.  Dbbt.  (No.  188,  May  Term.  1906). 
Casb  Statbd. 

The  facts  sufficiently  appear  in  the  opinion  of  the  Court. 

Pennewill,  J.: — In  this  case,  as  appears  from  the  case 
stated,  the  question  to  be  determined  by  the  Court  is,  whether 
or  not  the  deed  made  and  executed  by  the  said  Horace  G. 
Knowles  and  wife  to  the  said  James  H.  Morris  would,  if  it  had 
been  accepted  by  the  defendant,  have  conveyed  unto  him  in  fee 
simple  the  real  estate  described  in  said  deed  clear  of  all  incum- 
brances and  liens,  subject,  however,  to  the  right  of  redemption 
of  the  heirs  of  Lewis  R.  Springer. 
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All  the  facts  are  fully  set  out  in  the  case  stated,  and  it  will 
be  unnecessary  therefore  to  state  them  at  length  in  this  opinion. 
We  may  briefly  summarize  them  as  follows: 

The  real  estate  described  in  said  deed  was  assessed  in  the 
years  1901,  1902,  1903  and  1904  to  Lewis  R.  Springer,  who  was 
the  owner  thereof  during  the  years  1901,  1902  and  1903.  That 
the  said  Lewis  R.  Springer  died  in  July,  1903,  and  the  actual 
owners  of  the  said  real  estate  at  the  date  of  the  assessment  in 
1904  was  not  Lewis  R.  Springer,  but  E.  Baldwin  T.  Springer, 
Lewis  R.  Springer  and  Lucille  Springer  MauU,  his  only  heirs  at 
law  to  whom  it  had  descended.  That  on  September  26,  1906, 
Horace  G.  Rettew,  the  Receiver  of  Taxes  and  County  Treasurer 
for  New  Castle  County,  levied  upon  said  real  estate  for  the  pur- 
pose of  making  the  taxes  for  the  four  years  aforesaid  based  on 
said  assessments;  which  taxes,  with  the  five  per  centum  added, 
amounted  to  the  sum  of  $37.56.  That  the  said  Receiver  of 
Taxes  and  County  Treasurer  on  October  28,  1905,  sold  said  real 
estate  at  public  auction  to  Horace  G.  Knowles  for  the  sum  of 
$155.00. 

It  is  admitted  that  the  sale  was  duly  advertised,  and  made 
in  all  respects  according  to  law.  Subsequently  to  the  sale  the 
said  Horace  G.  Knowles  made  and  executed  the  deed  in  ques* 
tion  to  the  defendant,  which  upon  tender  the  said  defendant  re* 
fused  to  accept  because  there  were  certain  incumbrances  or 
liens  against  the  said  real  estate,  consisting  of  judgments  against 
the  said  Lewis  R.  Springer  of  record  in  the  office  of  the  Pro- 
thonotary  of  New  Castle  County;  and  also  of  certain  municipal 
taxes  assessed  for  the  years,  1902,  1903,  1904  and  1905,  amount- 
ing to  $87.04,  and  a  sewer  lien  in  favor  of  the  Mayor  and  Coun- 
cil of  Wilmington  for  the  sum  of  $112.50,  assessed  in  1892. 

The  specific  questions  presented  by  the  case  stated  and 
raised  in  the  argument,  we  understand  to  be  as  follows:  (1) 
Did  the  sale  made  by  the  Receiver  of  Taxes  and  County  Treas- 
tirer  for  the  collection  of  county  taxes  divest  the  hen  of  the 
municipal  taxes? 

(2)  Was  the  said  assessment,  made  in  the  year  1904,  after 
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the  death  of  Lewis  R.  Springer,  a  void  assessment,  and  the  said 
sale,  in  consequence  thereof,  invalid? 

In  order  to  answer  the  first  question,  it  is  necessary  to  con 
sider  together  Sections  17  and  20  of  An  Act  entitled  **Aji  Act  in 
relation  to  the  Collection  of  Taxes  for  New  Castle  County,*' 
appendix  of  Vol.  20,  Laws  of  Delaware,  p.  9. 

Section  17  provides  as  follows:  **In  case  the  collector  shall 
advertise  for  sale  any  property,  real  or  personal,  in  which  any 
person  other  than  the  person  to  whom  the  taxes  are  assessed 
has  an  interest,  he  shall,  provided  the  interest  of  such  other 
person  appears  upon  the  records  of  New  Castle  County,  leave  a 
copy  of  the  notice  of  such  sale  at  the  last  and  usual  place  of 
abode  or  personally  with  such  other  persons,  if  within  this  State, 
twenty  days  prior  to  the  time  of  said  sale." 

Section  20  is  as  follows:  "The  deed  of  any  real  estate,  or 
any  interest  therein,  sold  for  the  payment  of  taxes,  made  and 
executed  by  the  collector  who  shall  sell  the  same,  shall  vest  in 
the  purchaser,  subject  to  the  right  of  redemption  hereinafter 
provided,  all  the  estate,  right  and  title  the  owner  thereof  had  in 
and  to  such  real  estate  at  the  time  said  taxes  were  assessed,  free 
from  any  interest  or  incumbrance  thereon  of  any  person  to  whom 
the  notice  required  by  the  provisions  of  this  act  shall  have  been 
given;  and  the  recitals  in  such  deeds  shall  be  evidence  of  the 
facts  stated." 

Considering  those  two  sections  together,  it  is  manifest  that 
the  Legislature  intended,  and  in  fact  declared,  that  such  a  deed 
as  the  one  before  us  should  vest  in  the  purchaser,  subject  to 
the  right  of  redemption,  all  the  estate,  right  and  title  the  owner 
had  at  the  time  the  taxes  were  assessed,  free  from  any  interest 
or  inctmibrance  thereon  of  any  person  to  whom  the  notice  re- 
quired by  the  provisions  of  this  act  had  been  given.  The  persons 
to  whom  notice  is  required  to  be  given  by  the  provisions  of  the 
act  are  only  those  persons  whose  interests  or  incumbrances  ap- 
pear upon  the  records  of  New  Castle  County,  The  question  we 
are  now  considering,  therefore,  narrows  itself  down  to  a  con- 
struction of  the  words  "records  of  New  Castle  Coimty." 
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It  is  not  contended  in  this  case  that  the  said  deed  would 
vest  in  the  defendant  the  real  estate  described  therein,  free  from 
the  lien  or  enctimbrance  of  mtinicipal  taxes,  even  though  the 
city  in  fact  received  notice  of  the  sale,  unless  the  notice  so  re- 
ceived was  required  to  be  given  under  the  provisions  of  the  act. 
Notice  was  in  fact  given  to  the  city,  but  was  such  notice  re- 
quired to  be  gived  by  the  act?  Do  the  words  ** records  of  New 
Castle  County"  embrace  not  only  the  records  of  the  County  of 
New  Castle  but  also  the  records  of  the  City  of  Wilmington, 
which  are  in  the  County  of  New  Castle?  We  think  not.  The 
words  mentioned  have  a  definite  and  well  settled  meaning,  com- 
monly known  and  accepted,  and  that  is  just  what  the  words 
themselves  express, — county  rcords,  the  records  of  New  Castle 
County  and  not  all  the  records  in  New  Castle  County. 

We  are  of  the  opinion  therefore  that  the  deed  made  and 
executed  by  Horace  G.  Knowles  and  tendered  to  the  defendant, 
James  H.  Morris,  would  not,  if  it  had  been  accepted  by  the  de- 
fendant, have  conveyed  unto  him  in  fee  simple  the  real  estate 
described  in  said  deed  clear  of  all  encumbrances  and  liens. 

Having  reached  this  conclusion,  it  is  not  necessary  that  we 
should  express  an  opinion  upon  the  second  question  above  men- 
tioned, but  we  will  say  that  it  is  the  duty  of  the  assessor  to  use 
care  and  diligence  to  discover  the  actual  owner  of  the  property 
to  be  assessed,  and  if  the  name  of  the  owner  is  known  to  the 
assessor,  or  might  be  ascertained  by  him  from  the  public  records 
or  other  available  sources  of  information,  it  is  his  duty  to  make 
the  assessment  in  the  name  of  the  actual  owner. 

Judgment  for  defendant  for  costs. 
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SYLLABI-OPINION, 

The  Pusey  and  Jones  Company,  a  corporation  of  the  State  of 
Delaware,  defendant  below,  plaintiflE  in  error,  vs.  Charles 
Love  and  Grant  Hornaday,  assignees  of  the  Bank  of 
Fort  Scott,  plaintiflEs  below,  respondents  in  error. 

Constitutional    Law — State    Statute;   Validity  of — Retroactive    or 

Prospective — Impairment  of  Obligation  of  Contract — Power 

of  Legislature — Federal  Constitution, 

A  statute  of  the  State  of  Kansas  provided  that  a  creditor  of  an  insol- 
vent corporation  might  maintain  an  action  against  any  person  who  was  a 
stodcholder  therein,  and  recover  an  amount  equal  to  the  par  value  of  the 
stock  of  such  defendant  in  the  company.  Subsequent  to  the-  accruing  ol 
the  plaintiff's  cause  of  action  the  Legidature  of  Kansas  passed  another 
act,  (approved  in  1899),  vesting  in  the  receivers  of  insolvent  corporations 
the  power  to  collect  from  stockholders  all  unpaid  subscriptions,  and  also 
an  amount  equal  to  the  par  value  of  the  stock  held  by  each,  the  money 
so  collected,  to  be  held  for  the  benefit  of  all  the  creditors  of  the  corpora- 
tion. 

Held,  that  the  later  act  impaired  the  obligation  of  the  defendant's 
contract,  if  considered  to  be  retroactive,  in  violation  of  the  constitution  of 
the  United  States,  and  to  that  extent  is  invalid  because  it  wiped  out  com- 
pletely every  remedy  against  stockholders  that  existed  at  the  time  the 
contract  came  into  force  under  the  earlier  statute,  and  left  no  vestige 
of  a  remedy  of  any  sort  that  existed  prior  to  its  passage;  while  on  the 
other  hand  the  new  remedies  which  it  provided  for  the  enforcement  of 
the  constitutionsd  liability  failed  to  include  any  proceeding  that  could 
be  set  in  motion  by  any  individual  creditor  or  any  number  of  creditors. 

(June  1,  1906.) 

Nicholson,  Ch.,  and  Spruance  and  Grubb,  J.  J.,  sitting. 

Benjamin  Nields  for  plaintiff  in  error. 

Harry  Emmons  for  respondents  in  error. 

Supreme  Court,  June  Term,  1906. 

Writ  op  Error  to  the  Superior  Court  for  New  Castle 
County. 

Nicholson,  Ch.,  delivering  the  opinion  of  the  Court. 

This  was  an  action  brought  in  the  Superior  Court  for  New 
Castle  County  by  Charles  Love  and  Grant  Hornaday,  assignees 
of  the  Bank  of  Fort  Scott,  plaintiffs  below,  against  the  Pusey 
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and  Jones  Company,  a  corporation  of  the  State  of  Delaware, 
asserting  its  liability  under  the  provisions  of  the  constitution 
and  laws  of  the  State  of  Kansas,  for  a  debt  due  to  the  plaintiflEs 
below,  as  assignees  of  the  Bank  of  Fort  Scott,  from  the  Parkin- 
son Sugar  Company,  a  corporation  of  the  State  of  Kansas,  in 
which  the  defendant  was  a  stockholder — being  the  owner  and 
holder  of  six  shares  of  the  capital  stock  of  the  par  value  of  one 
hundred  dollars  each. 

The  Constitution  of  the  State  of  Kansas  provided.  Article 
12,  Section  2,  as  follows; 

"Dues  from  corporations  shall  be  secured  by  individual 
liability  of  the  stockholders  to  an  additional  amount  equal  to 
the  stock  owned  by  each  stockholder;  and  such  other  means  as 
shall  be  provided  by  law,  but  such  individual  liabilities  shall 
not  apply  to  railroad  corporations,  nor  corporations  for  reli- 
gious or  charitable  purposes." 

The  General  Statutes  of  1868  of  that  State,  Chapter  23,  con- 
tained the  following  provisions: 

"Section  32.  If  any  execution  shall  have  been  issued  against 
the  jwoperty  or  effects  of  a  corporation,  except  a  railway  or  re- 
ligious or  charitable  corporation,  and  there  cannot  be  found  any 
property  whereon  to  levy  such  execution,  then  execution  may 
be  issued  against  any  of  the  stockholders,  to  an  extent  equal 
in  amount  to  the  amount  of  stock  by  him  or  her  owned,  to- 
gether with  any  amount  unpaid  thereon ;  but  no  excecution  shall 
issue  against  any  stockholder,  except  upon  an  order  of  the  Court 
in  which  the  action,  suit  or  other  proceeding  shall  have  been 
brought  or  instituted,  made  upon  motion  in  open  court,  after 
reasonable  notice  in  writing  to  the  person  or  persons  sought  to 
be  charged;  and,  upon  such  motion,  such  court  may  order  exe- 
cution to  issue  accordingly;  or  the  plaintiflE  in  the  execution  may 
proceed  by  action  to  charge  the  stockholders  with  the  amount 
of  his  judgment." 

Section  40  (as  amended  in  1883)  Laws  of  1883,  c.  46,  p.  88: 

"A  corporation  is  dissolved — first,  by  the  expiration  of  the 
time  limited  in  its  charter;  second,  by  a  judgment  of  dissolution 
rendered  by  a  Court  of  competent  jurisdiction;  but  any  such 
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OPINION. 


corporation  shall  be  deemed  to  be  dissolved  for  the  purpose  of 
enabling  any  creditors  of  such  corporation  to  prosecute  suits 
against  the  stockholders  thereof  to  enforce  their  individual  lia- 
bility, if  it  be  shown  that  such  corporation  has  suspended  busi- 
ness for  more  than  one  year,  or  that  any  corporation  now  so 
suspended  from  business  shall  for  three  months  after  the  pass- 
age of  this  act  fail  to  resume  its  usual  and  ordinary  business.*' 

**  Section  44.  If  any  corporation,  created  under  this  or  any 
general  statute  of  this  State,  except  railway  or  charitable  or  re- 
ligious corporations,  be  dissolved,  leaving  debts  unpaid,  suits 
may  be  brought  against  any  person  or  persons  who  were  stock- 
holders at  the  time  of  such  dissolution,  without  joining  the  cor- 
poration in  such  suit;  and  if  judgment  be  rendered,  and  execu- 
tion satisfied,  the  defendant  or  defendants  may  sue  all  who  were 
stockholders  at  the  time  of  dissolution,  for  the  recovery  of  the 
portion  of  such  debt  for  which  they  were  liable,  and  the  execu- 
tion upon  the  judgment  shall  direct  the  collection  to  be  made 
from  the  property  of  each  stockholder  respectively ;  and  if  any 
number  of  stockholders  (defendants  in  the  case)  shall  not  have 
property  enough  to  satisfy  his  or  their  portion  of  the  execution, 
then  the  amount  of  deficiency  shall  be  divided  equally  among 
all  the  remaining  stockholders  and  collections  made  accordingly, 
deducting  from  the  amount  a  sum  in  proportion  to  the  amount 
of  stock  owned  by  the  plaintiff  at  the  time  the  company  dis- 
solved.** 

The  plaintiffs*  amended  declaration  after  reciting  the  above 
constitutional  and  statutory  provisions  alleges,  as  follows: 

**That  the  said,  The  Parkinson  Sugar  Company,  was  in- 
corporated and  organized  for  manufacturing  purposes  and  was 
not  a  railway,  religious  or  charitable  corporation;  that  it  had  a 
capital  of  one  hundred  and  seventy-five  thousand  dollars 
($175,000)  divided  into  seventeen  hundred  and  fifty  shares  of 
the  par  value  of  one  hundred  dollars  each;  that  the  said  The 
Pusey  and  Jones  Company,  the  defendant  in  this  action,  at  the 
time  of  the  dissolution  of  the  said  The  Parkinson  Sugar  Com- 
pany, hereinafter  mentioned,  and  for  ten  years  last  past  was 
and  has  been  the  owner  and  holder  of  six  shares  of  the  capital 
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Stock  of  the  said  The  Parkinson  Sugar  Company.  That  on 
or  about  the  fifteenth  day  of  August,  1896,  an  action  was  com- 
menced in  the  District  Court  of  Bourbon  County,  in  the  State 
of  Kansas,  in  which  the  said  The  Parkinson  Sugar  Company, 
was  defendant;  that  said  action  was  founded  upon  certain  prom- 
issory notes  held  by  said  plaintiff  against  the  said  defendant,  to 
sectire  the  payment  of  which  said  notes  certain  mortgages  were 
executed  and  delivered  by  said  defendant  to  said  plaintiff;  which 
said  mortgages  were  secured  upon  certain  pieces  and  parcels  of 
lands,  situate  in  Bourbon  County  aforesaid;  that  on  the  twenty- 
fourth  day  of  September,  1896,  a  judgment  was  entered  upon 
said  action  in  said  Court,  in  favor  of  said  plaintiff,  the  Bank  of 
Fort  Scott,  and  against  the  said  defendant,  The  Parkinson  Su- 
gar Company,  for  the  sum  of  fifteen  thousand  eight  htmdred 
and  seventy  dollars  and  eighteen  cents  ($15,870.18),  with  in- 
terest thereon  from  said  date  at  the  rate  of  ten  per  centum  per 
annum;  and  said  mortgaged  premises  were  charged  with  the 
payment  of  said  judgment;  that  on  the  sixteenth  day  of  Novem- 
ber, 1896,  an  order  of  sale  was  issued  upon  said  judgment,  known 
under  the  Kansas  practice  as  a  'special  execution,*  for  the  pur- 
pose of  selling  the  real  estate  described  in  said  judgment;  that 
on  the  twenty-first  day  of  December,  1896,  said  order  for  sale 
was  enjoined  by  an  injunction  issued  by  Honorable  Frederick 
Scoville,  Probate  of  Bourbon  Cotmty,  State  of  ICansas,  which 
said  injunction  was  afterwards  dissolved ;  that  on  the  twenty- 
fifth  day  of  August,  1899,  the  Bank  of  Fort  Scott,  regularly  as- 
signed its  aforesaid  judgment  against  the  said  The  Parkinson 
Sugar  Company,  unto  the  said  Charles  Love  and  Grant  Homa- 
day,  the  plaintiffs  in  this  action;  that  on  the  fourth  day  of 
September,  1899,  an  alias  order  of  sale  was  issued  to  sell  the 
real  estate  described  in  said  judgment  of  said  plaintiffs  against 
the  said  The  Parkinson  Sugar  Company,  under  which  alias  order 
said  real  estate  which  constituted  all  the  property  of  the  said. 
The  Parkinson  Sugar  Company,  was  sold  for  the  sum  of  thir- 
teen thousand  and  fifty  dollars,  ($13,050,00),  which  said  sum 
of  thirteen  thousand  and  fifty  dollars,  less  two  hundred  and 
thirteen  dollars   and   thirty   cents  ($213.30),  costs  was  on  the 
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eighth  day  of  October,  1899,  applied  as  a  credit  upon  said  judg- 
ment leaving  a  balance  of  seven  thousand  four  hundred  and 
ninety-seven  dollars  and  five  cents  ($7,497.05)  due  thereon; 
that  on  the  eighteenth  day  of  June,  1900,  the  first  general  exe- 
cution was  issued  upon  said  judgment  to  collect  the  balance  due 
thereon  and  on  the  thirteenth  day  of  August,  1900,  the  SheriflE 
made  return  of  said  execution,  as  follows:  'Received  this  writ 
June  18,  1900,  I  made  diligent  search  and  inquiry  for  property 
of  the  within  defendant,  on  which  to  levy  and  there  cannot  be 
found  any  property  whatever  to  levy  this  execution  belonging 
to  the  within  defendant,  The  Parkinson  Sugar  Company.  I  re- 
turn this  execution  wholly  unsatisfied.  No  property  foimd. 
This  13th  day  of  August,  1900,  W.  E.  Brooks,  Sheriff;  J.  E. 
Ball,  Deputy  Sheriff.'  That  the  said  The  Parkinson  Sugar  Com- 
pany continued  in  business  until  the  ninth  day  of  October,  1899, 
on  which  date  it  suspended  business,  which  it  has  never  since 
resumed." 

Upon  this  statement  of  facts  the  plaintiffs  claim  that  tmder 
the  provision  of  the  Constitution  and  Statutes  of  the  State  of 
Kansas,  above  recited,  they  are  entitled  to  recover  from  the  de- 
fendant the  sum  of  six  hundred  dollars  (that  being  the  par 
value  of  his  stock  in  the  said  The  Parkinson  Sugar  Company) 
with  interest  thereon  from  the  first  day  of  September,  1901,  as 
and  for  the  said  defendant's  individual  liability  as  a  stockholder 
of  the  said  Sugar  Company  for  the  dues  or  debts  of  the  said 
company. 

The  defendant  by  leave  of  the  court  filed  special  pleas  to 
the  plaintiffs'  amended  declaration  setting  forth  at  length  the 
provisions  of  an  act  passed  by  the  Legislature  in  December, 
1898,  and  approved  January  7,  1899,  by  which  the  defendant 
claims  that  the  Legislature  of  Kansas  amended  the  above  re- 
cited act  of  1868  so  as  to  repeal  the  provisions  upon  which  the 
defendant's  liability  depends,  and  denies  any  liability  imder  the 
provision  of  the  Constitution  of  Kansas,  above  quoted,  inde- 
pendently of  legislation. 
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The  amending  statute  is  quoted,  as  follows: 

"Section  14.  That  Section  32,  chapter  23,  of  the  General 
Statutes  of  1868,  be  and  the  same  is  hereby  amended  to  read  as 
follows:  Sec.  32.  If  any  execution  shall  have  been  issued  against 
the  property  or  effects  of  a  corporation,  and  there  cannot  be 
found  any  property  upon  which  to  levy  such  execution,  such 
corporation  shall  be  deemed  to  be  insolvent,  and  upon  applica- 
tion to  the  Court  from  which  said  execution  was  issued  or  to  the 
judge  thereof,  a  receiver  shall  be  appointed,  to  close  up  the 
affairs  of  said  corporation.  Such  receiver  shall  immediately 
institute  poceedings  against  all  stockholders  to  collect  unpaid 
subscriptions  to  the  stock  of  such  corporation,  together  with 
the  additional  liability  of  such  stockholders  equal  to  the  par 
value  of  the  stock  held  by  each.  All  collections  made  by  the 
receiver  shall  be  held  for  the  benefit  of  all  creditors,  and  shall  be 
disbursed  in  such  manner  and  at  such  times  as  the  court  may 
direct.  Should  the  collections  made  by  the  receiver  exceed  the 
amount  necessary  to  pay  all  claims  against  such  corporation, 
together  with  all  costs  and  expenses  of  the  receivership,  the  re- 
mainder shall  be  distributed  among  the  stockholders  from  whom 
collections  have  been  made,  as  the  court  may  direct ;  and  in  the 
event  any  stockholder  has  not  paid  the  amotmt  due  from  him 
the  stockholders  making  payment  shall  be  entitled  to  an  assign- 
ment of  any  judgment  or  judgments  obtained  by  the  receiver 
against  such  stockholder,  and  may  enforce  the  same  to  the  ex- 
tent  of  his  proportion  of  claims  paid  by  them." 

"Section  15.  That  Section  46,  Chapter  23,  of  the  General 
Statutes  of  1868,  be  and  the  same  is  hereby  amended  to  read  as 
follows:  Sec.  46.  The  stockholders  of  every  corporation,  ex- 
cept railroad  corporations  or  corporations  for  religious  or  chari- 
table purposes  shall  be  liable  to  the  creditors  thereof  for  any 
unpaid  subscriptions,  and  in  addition  thereto  for  an  amotmt 
equal  to  the  par  value  of  the  stock  owned  by  them,  such  lia- 
bility to  be  considered  an  asset  of  the  corporation  in  the  event  of 
insolvence,  and  to  be  collected  by  a  receiver  for  the  benefit  of 
all  creditors." 
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'* Section  17.  Sections  6.  9,  24,  32,  41,  44  and  46  of  Chapter 
23  of  the  General  Statutes  of  1868  are  hereby  repealed." 

The  plaintiffs  demurred  to  all  the  special  pleas  and  the 
court  sustained  the  demurrer,  and  on  election  of  the  defendant's 
attorneys  a  final  judgment  was  entered  in  favor  of  the  plaintiffs. 

A  precisely  similar  action  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York 
prior  to  the  passage  of  the  Act  of  1898-9  which  amended  the 
Statute  of  1868  as  above,  and  final  judgment  was  entered  for 
the  plaintiff— 76  Fed,  697. 

That  judgment  was  aflftrmedby  the  Circuit  Court  of  Appeals, 
51  17.  5.  App,  536.  The  defendant  thereupon  applied  for  and 
obtained  a  writ  of  certiorari,  168  U.  S.  710;  and  finally  in  the 
Supreme  Court,  all  the  questions  involved  were  exhaustively 
discussed  and  settled  in  an  elaborate  opinion  by  Mr.  Justice 
Brewer— WW/man  vs.  Oxford  National  Bank,  176  U.  S.  562. 

It  was  held  by  the  Supreme  Court  in  that  case  that  the  lia- 
bility, which,  by  the  Constitution  and  laws  of  Kansas,  (Statute 
of  1868)  was  declared  to  rest  upon  the  individual  stockholder 
was  not  "open  to  judicial  condemnation,*'  was  ** contractual  in 
its  nature  though  statutory  in  its  origin,*'  and  that  **an  action 
therefor  could  be  maintained  in  any  court  of  competent  jur- 
isdiction." 

That  case  leaves  nothing  open  to  discussion  with  regard  to 
the  liability  of  the  defendant  prior  to  the  passage  of  the  Act  of 
1898,  and  the  only  question  before  us  under  this  writ  of  error  is  as 
to  how  far,  if  at  all,  the  Act  of  1899  could  validly  operate  to 
repeal  the  right  of  action  in  favor  of  creditors  given  by  the  Kan- 
sas Statute  of  1868,  so  far  as  creditors  are  concerned,  whose 
debts  accrued  prior  to  the  repeal. 

If  construed  so  as  to  affect  such  creditors,  would  it  "im- 
pair the  obligation  of  the  contract"  in  violation  of  the  Consti- 
tution of  the  United  States,  and  be  to  that  extent  invalid  as 
contended  by  the  plaintiff  below,  respondent  above? 

In  other  words,  must  the  statute  of  1898-9  be  given  pro- 
spective operation  only  ? 
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The  accepted  principles  by  which  all  courts  are  guided  in 
the  application  of  that  provision  of  the  Federal  Constitution, 
are  given  by  Judge  CooUey  on  pages  344-5-6  of  his  Treatise  on 
Constitutional  Limitations;  **any  law  which  in  its  operation 
amounts  to  a  denial  or  obstruction  of  the  rights  accruing  by  a 
contract,  though  professing  to  act  only  as  a  remedy,  is  directly 
obnoxious  to  the  prohibition  of  the  Constitution."  McCracken 
vs.  Hayward,  2  How.  608.  **  Whatever  belongs  merely  to  the 
remedy  may  be  altered  according  to  the  will  of  the  state,  pro- 
vided the  alteration  does  not  impair  the  obligations  contracted ; 
and  it  does  not  impair  it  provided  it  leaves  the  parties  a  sub- 
stantial remedy,  according  to  the  course  of  justice  as  it  existed 
at  the  time  the  contract  was  made.  Coolley  Constitution  Limi- 
tation,  page  346,  6  Edition;  Bronson  vs.  Kinzie,  1  How.  316  and 
a  multitude  of  authorities  cited  in  the  notes." 

Cases  applying  these  principles  are  as  numerous  as  the 
statutes  that  seem  to  be  near  the  dividing  line  so  described — a 
line  which  in  the  very  nature  of  things  it  is  most  diflScult  to 
draw  in  many  cases. 

In  the  case  before  us  the  constitutional  question  is  left  open 
for  this  Court  to  pass  upon,  because,  although  it  has  been  pre- 
sented to  the  only  tribunal  which  can  conclusively  decide  it — 
the  United  States  Supreme  Court — that  Court  declined  to  ex- 
press an  opinion  upon  it,  deciding  the  case  presented  upon  other 
grounds.  Evans  vs.  Nellis,  187  U.  S.   280. 

We  also  find  that  the  courts  of  Kansas  have  not  passed 
upon  it.  In  the  first  of  the  two  cases  in  which  the  present  ques- 
tion is  raised  in  the  State  of  Kansas, — Waller  vs.  Hamer,  65  Kan. 
174 — action  was  brought  by  the  receiver  under  the  Act  of 
1898-9  and  the  court  says:  "One  other  question  is  argued  by 
counsel  for  plaintiff  in  error  which  may  arise  upon  a  future 
trial.  It  is  contended  that  the  Act  of  1898,  as  applied  to  the 
facts  in  this  case,  is  retroactive  in  its  operation  and  impairs  the 
obligation  of  the  contract  sued  on  in  this  case.  SuflSce  it  to  say 
that,  as  to  the  plaintiff  in  error,  it  does  not  impair  his  obligation 
or  deprive  him  of  any  right  he  had  prior  to  its  passage.** 

In  the  second  and  last  Kansas  case,  Henley  vs.  Stevenson, 
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67  Kan.,  7,  the  Court  says: 

**As  the  judgment  against  the  corporation  in  the  case  at 
bar  was  not  rendered  until  February  15,  1900,  or  more  than  a 
year  after  the  remedy  by  motion  for  order  awarding  execution 
against  stockholders  in  corporations  for  the  collection  of  cor- 
porate judgments  was  repealed,  and  as  the  record  in  this  case  is 
silent  as  to  any  contractual  liability  existing  between  Stevenson 
and  the  corporation  prior  to  the  taking  effect  of  the  Act  of  1898, 
it  follows  of  necessity,  that  the  order  was  without  authority  of 
law,  is  erroneous,  and  must  be  reversed/' 

Now,  although  this  may  be  construed  to  be  an  intimation 
on  the  part  of  the  Kansas  Supreme  Court  that  its  decision  would 
have  been  different  had  the  judgment  been  entered,  or  had  a 
contractual  liability  been  shown  to  exist  prior  to  the  taking 
effect  of  the  Act  of  1898-9,  yet  it  cannot  be  taken  as  an  author- 
ity for  the  proposition  that  the  Act  of  1898  could  have  no  retro- 
active effect. 

These  two  cases,  the  only  Kansas  cases  in  which  the  effece 
of  the  Statute  of  1898  is  involved,  contribute  so  little  to  the 
solution  of  the  question  that  it  is  not  worth  while  to  state  them 
at  greater  length;  but  in  the  case  of  Woodworth  vs.  Bowles,  61 
Kan.,  569,  the  reasoning  of  the  court  in  holding  another, 
somewhat  similar  statute  to  be  invalid,  so  far  as  it  was  meant 
to  be  retroactive,  would  seem  to  involve  a  similar  ruling  upon 
the  statute  now  before  us. 

This  case  of  Woodworth  vs.  Bowles  is  cited  at  considerable 
length  in  the  only  case  in  which  the  precise  question  before  us 
under  this  writ  of  error  is  discussed  and  decided, — Evans  vs. 
Nellis,  101  Fed.,  page  920,  &c.;  the  same  case  that  was  referred 
to  above  as  having  been  carried  to  the  Supreme  Court, — 187  U. 
S.,  270-280. 

This  was  an  action  brought  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  New  York  by  the 
Receiver  of  a  Kansas  corporation  appointed  in  accordance  with 
the  provisions  of  the  Act  of  1898-9,  and  in  every  essential  par- 
ticular is  identical  with  the  case  before  us,  raising  the  same 
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issues.  The  only  difference  being  that  in  the  case  of  Eijans  vs. 
Nellis  the  action  was  brought  against  a  stockholder  of  an  insol- 
vent Kansas  corporation  under  the  Statute  of  1898-9,  while  in 
the  case  before  us  it  was  brought  under  the  Statute  of  1868. 

Crissey  and  Streeter  were  the  two  judgment  creditors  of 
the  insolvent  corporation  in  that  case  and  the  Court  after  stat- 
ing the  points  decided  by  the  Supreme  Court  in  the  case  of 
Whitman  vs,  Oxford  NationcU  Bank  ahove  cited,  proceeds  to 
analyze  and  contrast  the  Statutes  of  1868  and  1898-9  as  follows: 

•'Applying  the  law  of  the  Whitman  case  directly  to  the 
facts  now  before  the  court,  it  will  be  seen  that  the  defendant 
was  only  tmder  obligation  to  pay  the  Crissey  and  Streeter  judg- 
mentSL  and  such  other  debts  as  were  reduced  to  judgment.  If 
he  had  a  defense  against  any  of  these  judgment  creditors  he 
could  assert  it.  If  he  were  required  to  pay  he  could  himself 
compel  other  stockholders  to  contribute.  Having  paid  all  the 
judgment  creditors  his  obligation  ceased.  Hoyt  vs.  Bunker,  50 
Kan.  574;  32  Pac.  126.  On  the  other  hand  Crissey  and  Streeter 
were  vested  with  certain  important  and  valuable  rights  under 
the  contract  between  them  and  the  stockholders.  They  as  indi- 
viduals could  enforce  their  judgments  against  any  stockholder 
wherever  found.  They  were  not  called  upon  to  share  the  amount 
so  recovered  with  simple  contract  creditors  or  to  pay  any  part 
thereof  to  a  receiver  oi-  as  costs  and  fees  of  the  officers  of  the 
court.  If  one  of  these  judgment  creditors  were  the  first  to  sue 
a  solvent  stockholder  whose  liabiliiy  was  equal  to  the  amount 
of  the  judgment,  his  debt  was  safe.  This  then  was  the  situation 
when  the  law  of  1899  went  into  operation.  The  new  law  wrought 
a  sweeping  and  radical  change.  New  liabilities  are  created  and 
new  remedies  are  provided.  Section  23,  as  amended,  provides 
for  the  appointment  of  a  receiver  upon  an  execution  being  re- 
turned nulla  bona.  The  receiver  so  appointed  shall  close  up 
the  affairs  of  such  corporation  and  shall  immediately  institute 
proceedings  against  all  the  stockholders  to  collect  unpaid  sub- 
scriptions and  the  additional  liability.  The  money  thus  col- 
lected shall  be  held  for  the  benefit  of  all  the  creditors  and  shall 
be  used  tmder  the  direction  of  the  court  to  pay  the  costs  and 


Digitized  by 


Google 


90  SUPREME  COURT. 


OPINION. 


expenses  of  the  receivership  and  all  claims  against  such  corpora- 
tion. Any  judgment  obtained  by  the  receiver  against  a  stock- 
holder who  has  not  paid  the  amount  due  from  him  may  be  as- 
signed to  the  stockholders  who  have  paid  and  enforced  by  them 
against  the  delinquent  stockholder  for  his  proportionate  amount. 
Section  46,  as  amended,  provides  that  the  stockholders  shall  be 
liable  to  the  creditors  for  unpaid  subscriptions  and  in  addition 
thereto  an  amount  equal  to  the  par  value  of  the  stock  owned  by 
them,  such  liability  to  be  an  asset  of  the  corporation  to  be  col- 
lected by  a  receiver  for  the  benefit  of  all  the  creditors.  Under 
the  former  law  the  stockholder's  additional  liability  was  an 
obligation  to  pay  the  judgment  creditor  who  was  unable  to  col- 
lect his  debt  from  the  corporation.  Under  the  present  law  this 
liability  is  an  asset  of  the  corporation  for  the  benefit  of  all  the 
creditors.  Under  the  former  law  the  right  to  collect  his  judgment 
rested  with  the  judgment  creditor.  He  could  act  immediately. 
Nothing  but  his  own  laches  could  impair  this  right.  Under  the 
latter  law  the  judgment  creditor  has  no  advantage  over  the  most 
negligent  and  supine  contract  creditor.  All  alike  must  trust  to 
the  discretion  of  the  receiver;  if  he  fails  in  duty  the  debt  of  the 
judgment  creditor  is  lost.  In  one  case  the  entire  indebtedness 
of  the  stockholder  was  applied  without  diminution  upon  the 
judgment.  In  the  other  case  the  entire  amount  collected  may 
by  order  of  the  court  be  devoted  to  the  payment  of  the  receiver's 
commissions,  costs  and  expenses.  Under  the  former  law  the 
stockholder  could  avail  himself  of  any  defense,  coimterclaim  or 
set-off  he  might  have  against  the  pursuing  creditor.  These  de- 
fenses no  longer  exist.  Under  the  former  law,  when  he  had  paid 
the  judgment  creditors  the  liability  of  the  stockholder  ended; 
now  he  must  pay  the  entire  amount  to  the  receiver  even  though 
it  be  twice  the  amount  necessary  to  pay  the  corporation's  debts. 
Whether  any  of  the  balance  be  returned  or  not  depends  largely 
upon  the  economy,  prudence  and  honesty  of  the  receiver.  In 
short,  the  new  law  destroys  absolutely  all  rights  which  the 
judgment  creditor,  qua  a  judgment  creditor,  possessed;  takes 
away  all  right  of  independent  action  and  compels  him  to  share 
pro  rata  with  all  the  creditors.    As  to  the  stockholder,  it  deprives 
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him  of  defenses  which  would  defeat  the  former  action,  compels 
a  full  payment  when  a  partial  payment  was  oftentimes  sufficient 
and  devotes  the  amount  recovered  to  the  payment  of  obliga- 
tions not  mentioned  in  the  former  statute.  It  is  not  difficult  to 
suppose  a  case  where  a  stockholder  absolutely  safe  from  pursuit 
under  the  former  act  may  be  financially  ruined  under  the  pres- 
ent act.  For  instance,  where  a  stockholder  was  sued  for,  say 
$10,000,  by  the  only  judgment  creditor.  If  the  judgment  cred- 
itor owed  the  stockholder  the  sum  of  $10,000  it  is  manifest  that 
he  could  not  recover.  Or,  assume  a  situation  where  the  entire 
amount  recovered  is  consumed  in  paying  the  expenses  of  the 
receivership.  In  the  first  of  these  instances  the  receiver  takes 
money  which  could  not  be  collected  under  the  former  act;  in 
the  second,  he  applies  the  money  collected  to  the  payment  of 
obligations  which  are  created  for  the  first  time  by  the  act  of 
1899.  and  which  are  not  'dues  from  corporations.'  Ward  vs. 
Joslin  (C.  C.)  100  Fed.  676.  It  is  true  that  under  the  prior 
statute  in  certain  circumstances  an  equal  amount  might  be  re- 
covered, but  the  stockholder  might  discharge  his  entire  obliga- 
tion by  paying  much  less  than  the  full  amount.  Under  the 
present  law  his  liability  is  increased  by  compelling  him  to  pay 
the  full  amotmt  and  by  applying  it  in  payment  of  an  entirely 
new  class  of  obligations.' 

"Since  the  trial  of  this  action  the  Supreme  Court  of  Kansas, 
in  the  case  of  Woodworih  vs,  Bowles,  60  Pac.  331,  has  declared 
unconstitutional  similar  provisions  of  the  Kansas  statute  re- 
lating to  the  liability  of  stockholders  in  banks.  Section  55  of 
chapter  47  of  the  act  of  1897,  provides  that  the  receiver  shall, 
after  the  expiration  of  one  year,  institute  the  proper  proceed- 
ings in  the  name  of  the  bank  for  the  collection  of  the  liability 
of  the  stockholders  to  be  distributed  pro  rata  among  the  credit- 
ors. No  action  by  creditors  against  stockholders  shall  be  main- 
tained imless  it  shall  appear  to  the  satisfaction  of  the  court  that 
the  receiver  has  failed  to  begin  the  action  as  required  by  law. 
The  court  held  that  if  the  statute  were  given  a  retroactive  con- 
struction it  was  invalid  because  it  deprived  creditors  of  their 
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right  to  maintain  proceedings  against  the  stockholders  or,  at 
least,  postponed  that  right  for  a  year.    The  Court  says: 

**  'The  act  of  1897  does  not  assume  to  abrogate  the  con- 
tract or  relieve  the  stockholder  from  liability,  but  it  does  assume 
to  do  two  other  things:  First,  to  suspend  for  one  year  the  pur- 
suit by  the  creditor  of  the  special  remedy  afforded  by  the  laws 
in  existence  at  the  time  of  the  making  of  the  contract;  and, 
second,  to  deprive  the  creditor  of  such  remedy  altogether  if  the 
receiver  at  the  end  of  the  year  should  institute  an  action  for  him 
and  for  the  other  creditors,  in  which  last-mentioned  case  the 
fund  collected  by  the  receiver  is  to  be  distributed  pro  rata  be- 
tween all  creditors  *  *  *  If,  however,  the  new  enactment, 
although  not  designed  to  effect  the  substantial  right,  does  never- 
theless embarass  or  substantially  delay  the  creditor  in  the  col- 
lection of  the  debt,  it  will  be  held  to  have  impaired  the  obliga- 
tion of  the  contract.  We  deem  section  55  of  the  law  of  1897,  in 
its  application  to  existing  contracts  between  stockholders  and 
creditors,  to  be  an  enactment  of  the  latter  kind.  *  *  *  If  the 
receiver  should  institute  an  action  and  collect  the  liability,  even 
though  every  stockholder  should  be  solvent  and  should  dis- 
charge his  liability  in  full,  the  creditor  might,  nevertheless,  not 
receive  full  payment  of  his  claim.  He  must  share  with  other 
creditors.  *  *  *  Vigilance  and  diligence  on  the  part  of  a  cred- 
itor in  pursuit  of  one  or  the  other  of  his  remedies  in  one  or  an- 
other of  the  contingencies  stated,  might  avail  to  secure  the  pay- 
ment of  his  claim  in  full.  Under  the  statute  as  it  now  exists, 
vigilance  and  diligence  may  avail  nothing.* 

'*It  is  thought  that  the  logic  of  this  opinion  when  applied, 
in  similar  circumstances,  to  the  law  of  1899  in  its  retroactive 
aspect,  must  result  in  a  similar  judgment.  In  Branson  vs.  Kin- 
zie,  1  How,  311,  11  L.  Ed.  143,  the  Supreme  Court  decided  that 
where  a  mortgage  contained  a  power  to  the  mortgagee  to  sell 
on  breach  and  thereby  pay  the  debt,  a  subsequent  law  giving 
the  mortgagor  12  months  to  redeem  and  prohibiting  the  property 
from  being  sold  for  less  than  two-thirds  its  appraised  value,  so 
altered  the  remedy  as  to  impair  the  obligation  of  the  contract. 
Bamitz  vs.  Beverly,  163  U.  S.  118,  16  Sup.  Ct.  1042,  41  L.  Ed. 
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93.  It  is  true  that  a  law  will  not  ordinarily  be  declared  unconsti- 
tutional on  the  objection  of  one  whose  interests  are  not  injuri- 
ously affected  by  the  objectionable  features.  If  the  accusations 
against  the  act  in  question  were  only  those  which  might  be  pre- 
sented by  the  judgment  creditors,  whose  rights  have  manifestly 
been  invaded,  there  might  be  more  difficulty  in  declaring  it  in- 
valid. There  are,  however,  exceptions  to  the  general  rule  which 
are  stated  by  Judge  Cooley  to  be  found  in  cases  'where  it  is 
evident,  from  a  contemplation  of  the  statute  and  of  the  purpose 
to  be  accomplished  by  it,  that  it  would  not  have  been  passed 
at  all,  except  as  an  entirety,  and  that  the  general  purpose  of 
the  Legislature  will  be  defeated  if  it  shall  he  held  valid,  as  to 
some  cases  and  void  as  to  some  others.'  Cooley y  Const,  Lim, 
(4tfe  Edition)  219.  It  would,  indeed,  be  a  strange  anomaly  if 
the  statute  in  question  were  held  valid  when  attacked  by  stock- 
holders and  invalid  when  attacked  by  judgment  creditors.  Such 
a  construction  would  lead  to  endless  confusion  and  injustice. 
But,  as  has  been  seen,  the  contractual  rights  of  the  stockholders 
have  been  impaired  equally  with  those  of  the  judgment  creditors. 
It  is  undoubtedly  true  that  whatever  belongs  merely  to  the  rem- 
edy may  be  changed  as  the  legislature  may  direct,  but  the  court 
cannot  believe  that  this  familiar  rule  is  applicable  to  a  law  which 
makes  such  fundamental  changes  in  the  terms  of  the  contract." 

The  Court  concludes,  **that  the  law  in  question  (Statute  of 
1899)  impairs  the  obligation  of  the  defendant's  contract,  if  con- 
strued to  act  retroactively  and  to  that  extent  is  invalid." 

The  case  of  Evans  vs,  Nellis  came  afterwards,  as  we  have 
already  seen,  to  the  United  States  Supreme  Court  from  the  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit,  instructions  being 
desired  upon  the  following  questions  certified  by  the  Circuit 
Court  of  Appeals  to  the  Supreme  Court: 

*' First.  Are  sections  14  and  15  of  the  laws  of  Kansas  of 
1899  valid  in  view  of  the  provision  of  the  Constitution  of  the 
State  of  Kansas  respecting  the  individual  liability  of  the  stock- 
hoklers  of  corporations,  or  are  they  invalid  as  subjecting  such 
stockholders  to  liabilities  other  than  'dues  from  corporations'?  " 
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**  Second,  Do  sections  Hand  15  aforesaid  contravene  the  Con- 
stitution of  the  United  States  by  impairing  the  contractual  lia- 
bility of  the  defendant  previously  existing  as  a  stockholder  of  a 
corporation  of  the  State  of  Kansas?*' 

**  Third,  Is  the  plaintiff,  as  a  receiver  appointed  as  aforesad, 
entitled  to  maintain  an  action  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York?'* 

Mr.  Justice  White  delivered  the  opinion  of  the  Court  and 
considers  only  the  third  question;  he  concludes,  ''The  third  ques- 
tion will  be  answered  no,  and  it  is  unnecessary  to  answer  the  other 
questions,'' 

This  conclusion  of  the  Supreme  Court  sustains  the  court 
below,  whose  opinion  is  quoted  above  at  such  length,  and  in 
declining  to  pass  upon  the  constitutional  question,  the  court 
only  observed  the  general  rule  that  a  court  will  not  "pass  upon 
a  constitutional  question  and  decide  a  statute  to  be  invalid  tm- 
less  a  decision  upon  that  point  becomes  necessary  to  the  deter- 
mination of  the  case.*'    Cooley  Const,  Lim,  196. 

This  lengthy  review  and  analysis  of  the  contrasted  statutes 
of  1868  and  1899  renders  it  tmnecessary  to  enter  into  further 
detailed  discussion  of  them. 

The  statute  of  1899  '*is  not  open  to  judicial  condemnation" 
any  more  than  was  the  statute  of  1868  which  received  that  n^- 
ative  approval  from  the  Supreme  Court  in  the  case  of  Whitman 
vs.  Bank  cited  above.  Its  merits  or  demerits,  however,  are  not 
in  question  before  us,  for  it  is  manifest  from  simple  inspection 
that  it  wiped  out  completely  every  remedy  against  stockholders 
that  existed  at  the  time  the  contract  came  into  force  under  the 
statute  of  1868,  and  left  no  vestige  of  a  remedy  of  any  sort  that 
existed  prior  to  its  passage ;  while  on  the  other  hand  the  new 
remedies  which  it  provided  for  the  enforcement  of  the  constitu- 
tional liability  failed  to  include  any  proceeding  that  can  be  set 
in  motion  by  any  individual  creditor  or  any  number  of  creditors. 

The  hands  of  creditors  are  completely  tied  by  it  and  the 
proceedings  it  prescribes  are  analogous  to  those  provided  in  in- 
solvency and  bankruptcy  acts,  or  to  proceedings  in  courts  of 
equity  for  the  winding  up  of  insolvent  corporations. 
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This  analogy  will  assist  us  to  a  clearer  apprehension  of  the 
arguments  against  the  validity  of  the  act  in  relation  to  contracts 
existing  prior  to  its  passage.  In  fact,  in  the  light  of  that  analogy 
the  arguments  seem  conclusive. 

When  Chief  Justice  Marshall,  in  the  great  leading  case  of 
Shifgis  vs,  Crawinshield,  4  Wheaion,  122,  put  upon  the 
constitutional  provision  which  prohibited  the  States  from  pass- 
ing laws  "impairing  the  obligation  of  a  contract,'*  an  interpre- 
tation, which  once  for  all  rendered  invalid  the  insolvent  laws  of 
the  States,  so  far  as  they  sought  to  affect  pre-existing  contracts, 
debts  existing  at  the  time  of  their  passage,  he  also  first  laid  down 
and  defined  the  distinction  between  statutory  provisions  affect- 
ing only  the  remedy,  and  those  affecting  the  substance  of  the 
contract  by  materially  impairing  the  power  of  enforcement. 

On  the  other  hand.  Federal  Bankruptcy  Statutes  are  valid 
as  to  debts  contracted  before  the  passage  of  the  law  as  well  as 
afterward,  only  because  the  Federal  Constitution  does  not  for- 
bid Congress  to  pass  laws  impairing  the  obligations  of  a  contract. 

And  finally  when  we  come  to  consider  the  scope  of  the  jur- 
isdiction of  courts  of  equity  in  the  matter  of  insolvent  corpora- 
tions, we  find  that  there  could  be  no  question  of  retroactive  or 
prospective  effect  in  such  cases,  because  the  Court  of  Chancery 
has  been  so  long  appointing  receivers  with  those  powers  from 
which  has  been  gradually  evolved  the  whole  complicated  mod- 
em system,  that  practically  we  may  say  that  its  jurisdiction 
has  existed  for  that  **time  whereof  the  memory  of  man  runneth 
not  to  the  contrary.'* 

We  think  that  from  these  considerations  and  from  the  rea- 
soning of  the  cases  we  have  cited,  the  conclusion  is  inevitable 
that  the  Statute  of  1899  does  impair  the  obligation  of  the  de- 
fendant's contract,  if  considered  to  be  retroactive  in  violation 
of  the  Constitution  of  the  United  States,  and  is  to  that  extent 
invalid  as  is  contended  by  the  plaintiff  below,  respondent  above. 

We  think  there  was  no  error  in  the  rulings  of  the  court  be- 
low, and,  therefore,  the  judgment  of  the  court  below  is  afi&rmed. 
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E.  S.  Adkins  and  Company,  Incorporated,  a  corporation  ex- 
isting under  the  laws  of  the  State  of  Delaware,  vs,  Bbnja- 
MiN  Campbbll. 

Assumpsit — Book  Account — Contract — EsUtnate  for  Building  Ma- 

terials — Mistake  in  Addition  of  Items — Price  Named  in — 

Letter — Based  upon  the  Addition — Acceptance  of  Of- 

fer — Costs — Disallowance    to   Plaintiff — No    Affi- 

davit  filed  in  Pursuance  of   Statute — Affidavit 

of  Demand  not  Sufficient. 

1.  Where  a  legal  contract  has  been  entered  into,  for  example  to 
furnish  materials  for  the  building  of  a  house,  slight  changes  in  the  Idnd 
or  quality  of  materials  to  be  fumi^ed,  jjroposed  by  the  bu^er  and  accepted 
by  the  seller,  will  not  destroy  the  original  contract,  provided  the  parties 
recognized  the  original  agreement  as  still  existing,  and  the  changes  made 
were  to  be  governed,  as  far  as  could  be,  by  the  terms  of  such  agreement. 

2.  The  defendant  submitted  to  the  plaintifiE  a  detailed  list  of  the 
materials  he  wished  him  to  name  prices  tor,  and  the  plaintiff  returned 
such  list  together  with  the  price  of  each  item  stated  opposite  the  same. 
The  plaintiff  in  adding  the  prices  for  said  items  made  the  total  less  than 
the  correct  amount,  and  in  a  letter  which  accompanied  said  list  agreed 
to  furnish  the  materials  as  per  the  estimates,  for  the  amoimt  shown  by 
plaintiff's  addition.  Held  that  the  jury  should  consider  both  the  letter  and 
detailed  estimates,  and  not  onlv  the  aggregate  sum  as  shown  by  the  addi- 
tion, but  each  item  itself.  And  if  the  <&endant,  at  the  time  he  made  the 
contract,  knew  or  from  information  in  his  possession  should  have  known, 
what  the  correct  charee  for  the  materials  was,  he  was  liable  for  that 
amount.  But  if  the  plaintiff,  at  the  time  he  made  the  offer  by  letter, 
knew  of  the  mistake  in  the  addition,  and  with  that  knowledge  offered  and 
intended  to  furnish  the  materials  for  the  sum  therein  mentioned,  the  de- 
fendant was  liable  for  that  amoimt  only. 

3.  If  a  plaintiff  brings  a  suit  in  the  Superior  Court  upon  a  cause  of 
action  cognizable  before  a  Justice  of  the  Peace  and  shall  not  recover  more 
than  fifty  dollars  besides  costs,  and  has  not  filed  the  affidavit  required  by 
the  statute,  he  cannot  recover  costs.  Oral  testimony  will  be  admitted  to 
show  that  the  cause  of  action  was  within  the  jurisdiction  of  a  Justice  of 
the  Peace.  What  are  proper  costs,  and  by  whom  they  are  to  be  paid,  is 
for  the  Court,  and  not  the  Jury,  to  determine;  and  the  time  to  so  deter- 
mine rests  in  the  discretion  of  the  Court. 

4.  An  affidavit  of  demand  is  not  such  an  affidavit  as  is  required  to 
enable  the  plaintiff  to  recover  costs. 

(June  6.  1906.) 

Judges  Pennbwill  and  Boyce  sitting. 
Levin  Irving  Handy  for  plaintiff. 
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Charles  B.  Evans  and  /.  Harvey  Whiieman  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1906. 

Action  op  Assumsit  (No.  26,  February  Term,  1905),  to  re- 
cover from  the  defendant  the  sum  of  $157.68,  with  interest  from 
July  20,  1904,  alleged  to  be  due  as  a  balance  on  a  book  account 
for  certain  building  material  sold  and  delivered  to  the  defendant* 

The  facts  appear  in  the  charge  of  the  Court: 

Pbnnbwill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — In  this  case  the  E.  S.  Adkins  Com- 
pany, the  plaintiff,  is  seeking  to  recover  from  Benjamin  Camp- 
bell, the  defendant,  the  sum  of  $157.68,  with  interest  from  July 
20,  1904,  claimed  to  be  due  and  owing  as  a  balance  on  book  ac- 
count for  goods  sold  and  delivered  to  the  defendant,  and  con- 
sisting of  building  material.  The  defendant  denies  that  there 
is  anything  due  from  him  to  the  plaintiff  corporation,  and  in- 
sists that  the  said  book  account  has  been  fully  paid. 

We  think  it  proper  to  call  your  attention  to  the  fact  that 
the  dispute  in  this  case  rests  mainly  upon  what  the  plaintiff 
contends  was  a  mistake  in  the  addition  of  the  items  or  amounts 
contained  in  the  detailed  estimates  which  accompanied  the  let- 
ter in  which  the  plaintiff  offered  to  furnish  the  lumber,  as  per 
said  estimates,  for  the  sum  of  $700.  According  to  said  estimates 
the  aggregate  amount  charged  for  the  lumber  was  $827.55,  and 
deducting  therefrom  the  sum  of  $26.55,  which  the  plaintiff  ad- 
mits it  agreed  to  throw  off,  there  remained  the  sum  of  $801. 
So  that,  leaving  outof  accotmt  for  the  present  the  several  credits 
which  the  defendant  claims  should  have  been  allowed  for  differ- 
ence in  materials,  and  for  articles  not  furnished  or  wrongly  fur- 
nished, the  question  you  must  determine  is,  whether  under  the 
agreement  existing  between  the  plaintiff  and  defendant  the 
chaise  for  the  goods  furnished  was  $801  or  $700. 

In  order  to  determine  this  question,  you  must  ascertain 
first,  whether  there  was  any  contract  or  agreement  which  fixed 
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the  price  which  should  be  paid  for  the  materials  furnished ;  and 
second,  if  there  was  such  contract,  what  was  the  price  fixed 
thereby. 

A  contract  in  legal  contemplation  is  "an  agreement  between 
two  or  more  persons,  upon  sufficient  consideration,  to  do  or  not 
to  do  a  particular  thing."  When  a  legal  contract  has  been  en- 
tered into,  for  example  to  furnish  materials  for  the  building  of 
a  house,  slight  changes  in  the  kind  or  quality  of  materials  to  be 
furnished,  proposed  by  the  buyer  and  accepted  by  the  seller, 
would  not  destroy  the  original  contract,  provided  the  parties 
recognized  the  original  agreement  as  still  existing,  and  the 
changes  made  were  to  be  governed,  as  far  as  could  be,  by  the 
terms  of  such  agreement.  In  order  to  determine  this  question 
you  should  consider  all  the  correspondence,  negotiations  and 
dealings  of  the  parties  in  respect  to  the  subject  matter  involved 
in  the  suit. 

If  there  was  such  contract,  then  you  must  ascertain  what 
was  to  be  paid  for  the  materials  furnished,  according  to  the  true 
meaning  and  intent  of  the  parties. 

The  Court  in  the  case  of  Houston  vs.  Spruance,  4  Harr,  117, 
said:  **To  imderstand  the  character  of  the  contract,  and  the  na- 
ture and  extent  of  the  liabilities  of  the  parties  respectively,  we 
must  refer  to  the  contract  itself;  and  give  to  it  that  meaning 
and  construction  which  the  parties  themselves  intended  it 
should  have."  It  is  admitted  that  the  defendant  in  the  present 
case  submitted  to  the  plaintiff  a  detailed  list  of  the  materials 
he  wished  the  plaintiff  to  bid  on  or  name  prices  for;  that  the 
plaintiff  returned  to  the  defendant  such  list  together  with  the 
price  for  each  item  stated  opposite  the  same.  It  is  also  admitted 
that  the  aggregate  and  correct  amotmt  of  such  itemized  charges 
was,  after  deducting  the  said  sum  of  $26.55,  $801.  The 
plaintiff,  however,  at  the  time  it  returned  the  detailed  estimates 
to  the  defendant,  gave  him  a  letter  which  read  as  follows: 
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Salisbury.  Jan.  14,  1904. 
Mr.  Benjamin  Campbell, 

Newark,  Del. 
Dear  Sir: 

We  will  furnish  you  materials  as  per  estimates  No.  1076, 
No.  1077  and  No.  1078  for  $700,  net  cash  f.  o.  b.  Newark,  Del.*' 
etc. 

If  you  shall  find  that  this  proposition,  covered  by  the  said 
detailed  estimates  and  letter,  was  accepted  by  the  defendant, 
and  continued  in  force  notwithstanding  the  changes  subsequently 
made  by  him,  you  must  then  decide  what  was  the  price  which 
the  defendant  was  to  pay  for  the  materials  furnished.  And  in 
order  to  do  this  you  must  consider  not  only  the  letter  and  the 
detailed  estimates  which  accompanied  the  letter  and  to  which 
the  letter  expressly  referred ;  but  also  any  and  all  other  evidence 
which  may  throw  light  upon  this  point.  And  in  considering  the 
said  detailed  estimates  returned  with  the  letter,  you  must  re- 
gard not  only  the  aggregate  sum  as  shown  by  the  addition  of 
the  various  items,  but  each  item  itself,  because  they  all  entered 
into  and  went  to  the  making  of  the  completed  estimates.  We 
say  to  you  that  if  the  defendant,  at  the  time  he  received  the  letter 
and  detailed  estimates  above  mentioned  and  made  the  contract 
with  the  plain tifiE,  knew,  or  from  information  in  his  possession 
should  have  known,  that  the  correct  aggregate  charge  for  the 
lumber  or  materials  to  be  furnished  was  $801,  he  was  liable  for 
that  amoimt,  notwithstanding  the  letter  of  plaintiff  and  the 
addition  in  the  estimates  indicated  that  $700  was  the  amotmt 
to  be  paid,  provided  the  plaintiff  did  not  know  of  the  mistake 
in  the  addition.  If,  however,  the  plaintiff,  at  the  time  he  made 
the  offer  to  furnish  the  materials  for  $700,  knew  of  the  mistake 
in  the  addition  of  the  figures  in  said  estimates,  and  with  that 
knowledge  offered  and  intended  to  furnish  the  materials  at  the 
lump  sum  of  $700,  the  defendant  was  liable  for  that  amotmt 
only. 

The  defendant  also  claims  that  he  is  entitled  to  certain 
credits,  which  have  not  been  allowed  him  by  the  plaintiff.    You 
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have  had  the  evidence  in  respect  to  such  contentions,  and  it  is 
for  you  to  say  whether  the  defendant  is  entitled  to  all  or  any 
part  of  such  credits. 

And  now  gentlemen,  having  given  you  such  instructions  as 
we  think  proper,  we  say  in  conclusion  that  you  should  carefully 
and  conscientiously  consider  all  the  evidence  in  the  case  and 
base  your  verdict  upon  that  only,  applying  thereto  the  law  as 
we  have  stated  it. 

If  you  shall  be  of  the  opinion  that  the  defendant  is  indebted 
to  the  plaintifE  for  the  amount  claimed  or  any  part  thereof,  your 
verdict  should  be  in  its  favor  for  such  sum  as  you  find  is  due  and 
owing  to  it  from  the  defendant,  together  with  interest  from  the 
time  it  came  due. 

If,  however,  you  shall  not  be  satisfied  that  anything  is  due 
and  owing  from  the  defendant  to  the  plaintifE,  your  verdict 
should  be  in  favor  of  the  defendant. 

Verdict  for  defendant  for  $33.21. 

(Subsequently,  at  the  same  term,  the  defendant  obtained 
a  rule  upon  the  plaintifE  to  show  cause  why  the  costs  of  suit 
should  not  be  disallowed  plaintifE;  and  upon  hearing  argument 
thereon,  the  Court  rendered  the  following  opinion,  which  suffi- 
ciently states  the  facts  and  contentions) : 

Lore,  C.  J.: 

This  was  an  action  of  assumpsit  for  goods  sold  and  deliv- 
ered. The  demand,  as  disclosed  by  the  bill  of  particulars,  is 
$157.68  with  interest  from  July  20,  1904. 

June  5,  1906,  the  jury  rendered  a  verdict  for  the  plaintifiE 
for  $33.21. 

June  11,  1906,  defendant  filed  an  afl&davit  setting  forth, 
that  the  cause  of  action  was  within  the  jurisdiction  of  a  Justice 
of  the  Peace,  and  obtained  a  rule  on  the  plaintifE  to  show  cause 
why  the  costs  of  suit  should  not  be  disallowed  him,  because  no 
af&davit  had  been  filed  by  the  plaintifE,  that  the  plaintifE  had  a 
just  cause  of  action  against  the  defendant  exceeding  in  amount 
fifty  dollars  as  required  by  Section  7,  Chapter  114,  Revised  Code, 
852;  which  reads  as  follows: 
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"If  any  person  shall  bring  a  suit  in  any  case  upon  a  cause 
of  action  cognizable  before  a  Justice  of  the  Peace,  under  Chap* 
ter  99,  and  shall  not  recover  more  than  fifty  dollars,  besides 
costs,  he  shall  not  recover  costs ;  unless  he,  or  some  credible  per- 
son, shall  have  previously  filed  in  the  oflSce  of  the  Prothonotary 
a  written  affidavit  to  the  effect  that  the  plaintiff  has  a  just  cause 
of  action  against  the  defendant,  exceeding  in  amount  fifty 
dollars." 

Upon  the  argument  of  the  rule  the  plaintiff  raised  the  fol- 
towing  objections : 

1.  That  it  nowhere  appears  upon  the  record  of  the  case 
that  the  cause  of  action  was  within  the  jurisdiction  of  a  Justice 
of  the  Peace;  and  that  the  verdict  of  the  jury  and  judgment 
thereon  was  concluisve  upon  the  point  of  jurisdiction,  and  could 
not  be  inquired  into  now. 

Upon  this  point  we  would  say,  the  question  of  the  juris- 
diction of  a  Justice  of  the  Peace  was  not  raised  nor  was  it  an  issue 
in  any  manner  in  the  trial  of  the  cause. 

What  are  proper  costs  and  by  whom  they  are  to  be  paid, 
under  the  la^,  may  not  be  determined  by  the  jury,  but  is  for 
the  Court  to  determine.  The  Court  has  control  of  its  own  judg- 
ments in  this  respect  and  must  know  the  conditions  of  the  case 
in  order  to  tax  costs  properly. 

Under  this  rule,  therefore,  we  have  admitted  oral  testimony 
which  shows  that  the  cause  of  action  was  within  the  jurisdicr 
tion  of  a  Justice  of  the  Peace. 

2.  It  was  objected  that  costs  were  an  integral  part  of  the 
judgment  and  could  not  be  questioned,  unless  objection  was 
made  at  the  time  of  rendition  of  the  verdict. 

We  think  the  time  to  ascertain  who  should  pay  costs  in  any 
case  is  not  confined  to  the  time  of  rendition  of  the  verdict ;  but 
rests  in  the  discretion  of  the  Court. 

3.  It  was  further  objected,  that  the  affidavit  of  demand 
filed  in  this  cause  by  the  plaintiff  was  an  affidavit  required 
within  the  reasonable  intendment  of  Section  7,  Chapter  114; 
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inasmuch  as  it  was  a  written  affidavit,  setting  out  in  terms  that 
the  defendant  was  justly  indebted  to  the  plaintiff  in  the  sum  of 
$157.68  with  interest. 

It  will  be  seen  by  reference  to  Section  4,  Chapter  106,  Rev. 
Code,  that  such  affidavit  of  demand  is  only  for  the  purpose  of 
taking  judgment  thereon,  and  it  is  expressly  provided  that  if 
such  judgment  be  not  so  taken,  such  affidavit  "shall  not  be  used 
in  such  action  for  any  purpose  whatever.*' 

None  of  these  objections  seem  tenable. 

The  rule  is  therefore  made  absolute  and  the  costs  are  dis- 
allowed. 


Joseph  Burke,  d.  b.  a.,  vs.  Carrie  M.  Silcox,  p.  b.  r. 

AppeaL...Jusiice  of  Peace — Judgment  upon  Acknowledgment  of 

Debt — And  upon  hearing  Proofs  and  Allegations — Motion  to 

Dismiss  refused, 

1,  The  record  of  the  Justice  disclosed  that  the  defendant  and  plain- 
tiff were  both  present,  "  and  the  defendant  acknowledging  the  debt,  after 
hearing  the  proofs  and  allegations  and  maturely  considering  the  same 
judgment  is  given"  etc.  Held  that  even  though  it  should  be  assumed 
that  the  words  *'  acknowledging  the  debt "  are  in  legal  effect  a  confession 
of  judgment,  yet  it  not  clearly  appearing  that  the  Justice  rendered  the 
judgment  upon  such  confession,  he  having  heard  the  proofs  and  allega- 
tions, the  motion  to  dismiss  the  appeal  should  be  refused. 

2.  An  appeal  should  not  be  denied,  unless  it  is  clear  under  the  law, 
that  it  does  not  lie. 

(June  5.  1906.) 
Judges  Pcnnewill  and  Boyce  sitting. 
John  F.  Lynn  for  defendant  below,  appellant. 
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Levin  Irving  Handy  for  plaintiff  below,  respondent. 

Superior  Court,  New  Castle  County,  May  Term,  1906. 

Appeal  from  a  judgment  rendered  by  a  Justice  of  the  Peace 
(No.  187,  May  Term,  1906).  Motion  by  respondent  to  dismiss 
appeal. 

Mr.  Handy: — On  the  authority  of  Gum  vs.  Adams,  9  Housi. 
200,  an  appeal  from  a  judgment  of  a  Justice  of  the  Peace  will 
not  lie  where  such  judgment  is  rendered  upon  the  confession  of 
ttie  defendant.  In  this  case  the  transcript  of  the  record  filed 
shows;  "The  defendant  and  the  plaintiff  both  being  present 
and  the  defendant  acknowledging  the  debt,  and  after  hearing 
the  proofs  and  allegations  and  maturely  considering  the  same," 
the  Justice  gave  judgment  in  favor  of  the  plaintiff.  Within  the 
reasoning  of  the  Court  in  the  case  of  Dickinson  vs,  Horn,  3  [Harr, 
491,  it  is  contended  that  such  acknowledgment  by  the  defendant 
makes  this  a  judgment  by  confession,  although  the  record  shows 
that  the  Justice  gave  judgment  upon  the  hearing  of  proofs  and 
allej^ations,  for  the  reason  that  the  only  authority  that  the  Jus- 
tice has  for  entering  a  judgment  by  confession  is  that  given  in 
Dickinson  vs.  Horn,  supra,  namely,  that  the  Justice  is  authorized 
to  grve  judgment  upon  proof  satisfactory  to  him,  whether  upon 
defendant's  admission  of  the  plaintiff's  claim  or  on  any  other 
evidence. 

Lynn,  for  appellant,  contended  that  the  record  in  the  case 
at  bar  did  not  disclose  a  judgment  by  confession;  that  while 
the  record  showed  that  the  defendant  did  acknowledge  the  debt, 
yet  it  showed  that  the  judgment  had  been  rendered  by  the  Jus- 
tice of  the  Peace,  not  upon  said  acknowledgment  as  a  confession, 
but  upon  the  proofs  and  allegations  of  both  parties. 

Pennewill,  J.: — In  this  case  of  Joseph  Burke,  d.  b.  a.,  vs. 
CarrieM.  Silcox,  p.  b.  r.,  which  is  an  appeal  from  a  judgment  of 
a  Justice  of  the  Peace,  the  plaintiff  below  has  made  a  motion  to 
dismiss  the  appeal  on  the  grotmd  that  the  judgment  given  by 
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the  Justice  was  a  judgment  by  confession  and  that  tinder  the 
law  no  right  of  appeal  is  given  in  such  cases. 

In  support  of  his  motion  the  plaintiff  below  cites  two  au- 
thorities in  our  own  Courts;  one  being  the  case  of  William  A. 
Gum  vs,  William  D.  Adams,  Assignee  of  Charles  H,  Richards,  9 
Houston  200,  and  the  other  the  case  of  John  Dickinson  vs,  Peter 
Horn,  3  Harrington  496.  In  the  fonner  case  the  Court  held  that 
no  appeal  would  lie  from  a  judgment  rendered  by  a  Justice  of 
the  Peace  upon  the  confession  of  the  defendant,  and  in  the  latter 
case  the  Court  held  that  if  a  case  was  regularly  before  the  Jus- 
tice and  the  case  stood  for  a  hearing  upon  which  the  Justice  wai 
authorized  to  give  judgment  upon  proof  satisfactory  to  him,  it 
was  a  valid  judgment,  whether  on  the  admission  of  plaintiff^ 
claim  by  the  defendant  or  on  any  other  evidence.  But  we  think 
that  the  case  before  us  can  be  distinguished  from  either  of  those 
cases.  It  is  true  that  the  record  in  this  case  says,  **  And  now  to 
wit,  this  6th  day  of  February  1906,  the  defendant  and  plain liflf 
both  being  present  and  the  defendant  acknowledging  the  debt^ 
after  hearing  the  proofs  and  allegations  and  maturely  consider- 
ing the  same  judgment  is  given,'*  etc.  But  even  though  we  as- 
sume that  the  words  ** acknowledging  the  debt**  are  in  legal 
effect  a  confession  of  judgment,  yet  it  does  not  clearly  appear 
that  the  Justice  in  this  case  actually  rendered  the  judgment  tpon 
confession  of  the  defendant,  for  the  record  says  he  heard  the 
proofs  and  allegations. 

We  think  that  the  Court  should  not  deny  to  any  defendant 
in  an  action  before  a  Justice  of  the  Peace  an  appeal,  tmless  it  is 
clear,  under  the  law,  that  he  is  not  entitled  to  such  appeal ;  and 
not  being  clear  that  it  is  so  in  this  case  we  refuse  the  motion  to 
dismiss  the  appeal. 
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Jambs  R.  Whitb  vs,  Thb  Wilmington  City  Railway  Company, 
a  corporation  of  the  State  of  Delaware. 

Case — Personal  Injuries — Evidence — Medical    Testimony;  When 
to  be  Offered — Funeral  Procession;  Custom  of  Railway  in 
respect  to — Knowledge  of  custom — Condition   of  Traffic  at 
place  of  Accident;  May  be  shown — Pleading — No 
Evidence   to   Support   one   Count — Motion   to 
strike  out,  also  for  Nonsuit  or  for  binding 
Instructions  .Refused — Negligence — Due 
Care — Weight  of  Negative  Testi- 
mony— Damages. 

1.  In  an  action  for  personal  injuries  the  orderly  method  to  pursue 
at  the  trial  is  to  first  have  the  injuries  described  and  identified  either  by 
the  plaintiff  himself,  or  by  some  other  witness  who  could  so  testify,  and 
then  to  call  the  physician  to  testify  to  the  nature  and  extent  of  those 
injuries. 

2.  While  there  is  no  duty  resting  upon  the  railway  comply  to 
itop  and  allow  a  fimeral  procession  to  pass,  yet  if  they  had  been  In  the 
habit  of  doing  it,  and  thereby  induced  on  the  part  of  drivers  who  were 
familiar  with  the  custom  the  belief  that  they  would  stop,  it  entered  into 
the  question  of  the  driver's  negligence.  It  is  not  necessary  to  be  alleged 
ia  the  declaration  of  the  plaintiff. 

3.  In  order  to  testify  as  to  the  existence  of  such  a  custom  the  wit* 
ness  must  be  able  to  swear  that  it  existed  at  the  time  of  the  accident. 
The  inquiry  must  be  directed  to  that  time,  and  not  generally. 

4.  The  plaintiff  may  show  that  the  street,  at  the  place  where  the 
accident  happened,  was  a  much  travelled  street. 

5.  A  count  of  the  declaration  which  no  evidence  has  been  offered 
to  support  will  not  be  stricken  out  before  all  the  evidence  is  in,  nor  will 
the  Court  at  any  time  direct  a  nonsuit  or  binding  instructions  as  to  such 
count. 

6.  A  map  or  plot  purporting  to  show  the  scene  of  the  accident,  is 
not  admissible  in  evidences  if  the  horizontal  and  vertical  distances  are 
represented  on  a  different  scale. 

7.  There  is  no  law  requiring  a  trolley  car  to  stop  at  the  intersection 
of  streets  and  wait  until  a  funeral  procession  has  passed,  nor  any  law  giv- 
ing to  a  funeral  procession  the  right  of  way  over  cars  or  other  vehicles  or 
persons  properly  using  the  highway.  If  by  courtesy  such  privilege  has 
been  given  it  imposes  no  duty  upon  the  person  extending  the  courtesy, 
nor  does  it  relieve  such  person  from  using  reasonable  care. 

8.  If  it  was  the  uniform  and  continuous  usage  or  practice  of  the 
company  to  stop  its  cars  at  crossings  and  wait  until  a  funeral  procession 
passed  by,  and  such  usage  was  known  to,  and  relied  upon,  by  the  plain- 
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tiff,  such  usage  may  be  considered  by  the  jury  in  estimating  the  degree 
of  diligence  required  of  the  plaintiff.  A  failure,  however,  to  observe  such 
usage  would  not  amount  to  negligence  on  the  part  of  the  comi>any,  nor 
would  it  relieve  the  driver  of  the  carriage  of  the  duty  of  exercising  due 
care. 

9.  While  the  speed  of  trolley  cars  is  not  limited  by  law,  yet  in  ap- 
proaching a  crossing  where  the  grade  is  steep,  it  is  the  duty  of  the  motor- 
man  to  make  the  descent  at  such  reasonable  speed  as  not  to  put  the  car 
beyond  his  control. 

10.  The  testimony  of  witnesses  who  testify  that  they  heard  the  car 
bell  ring  is  of  more  weight  than  that  of  those  who  merely  say  they  did  not 
hear  it  ring.    Such  negative  testimony  is  usually  of  little  value. 

(June  16,  1906.) 

Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 

Levin  Irving  Handy  and  Herbert  L,  Rice  for  plaintiff. 

Walter  H.  Hayes  and  Andrew  C,  Gray  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1906. 

Action  on  the  case  (No.  172,  September  Term,  1904),  to 
recover  for  personal  injuries  received  by  the  plaintiff  by  being 
thrown  from  a  coach  which  he  was  driving  in  a  funeral  procession 
at  Fourth  and  Tatnall  Streets  in  Wilmington  on  April  27,  1904, 
through  a  colHsion  of  one  of  the  cars  of  the  defendant  company 
with  said  coach,  which  collision  the  plaintiff  claimed  was  due  to 
the  negligence  of  the  servants  of  the  defendant  company. 

The  allegations  of  negligence  set  out  in  the  declaration  were, 
(1)  failure  on  the  part  of  the  company  to  give  proper  and  due 
notice  of  the  approach  of  the  car  by  ringing  the  bell  or  other- 
wise; (2)  general  negligence  in  running  the  car;  (3)  defective 
machinery  and  appliances  of  the  car.  The  defendant  relied  upon 
the  plea  of  not  guilty. 

At  the  trial,  it  was  admitted  by  counsel  for  the  respective 
parties  that  the  trolley  car  which  caused  the  injuries  complained 
of  was  owned  and  operated  at  the  time  of  the  accident  by  the 
defendant  company;  that  the  tracks  on  Fourth  Street  on  which 
the  said  trolley  car  was  running  were  legally  there  and  that  the 
company  had  the  right  to  operate  its  trolley  cars  on  said  tracks 
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at  that  time;  also  that  the  defendant  corporation  was  a  corpora- 
tion of  the  State  of  Delaware. 

After  three  witnesses  had  testified  as  to  the  accident  (none 
of  whom  had  described  the  character  of  the  injuries  to  the  plain- 
tiff resulting  therefrom,  but  had  only  stated  that  they  saw  him 
thrown  from  the  cab  under  the  front  of  the  car,  saw  him  taken 
out  and  assisted  over  to  the  switch  and  saw  blood  upon  his 
face),  Samuel  G.  Elbert,  a  witness  for  the  plaintiff  and  the  at- 
tending physician  was  called  to  prove  the  extent  of  said  injuries 
and  the  treatment  given  the  plaintiff  by  him. 

Counsel  for  defendant  objected  to  the  physician's  testify- 
ing concerning  the  injuries  to  the  plaintiff  until  the  plaintiff  him- 
self, or  some  other  witness,  had  been  put  upon  the  stand  and 
had  described  and  identified  plaintiff's  injuries  and  thus  con- 
nected them  with  the  injuries  which  the  physician  treated  him 
for,  contending  that  otherwise  they  would  be  deprived  of 
the  opportunity  to  cross-examine  the  physician  to  ascertain 
whether  the  injuries  for  which  the  plaintiff  was  treated  were 
the  identical  injuries  received  in  the  said  accident. 

Lore,  C.  J.: — While  we  have  frequently  allowed  the  physi- 
cian, as  a  matter  of  convenience  to  him,  to  testify  out  of  order 
in  a  case  of  this  kind,  yet  where  it  is  objected  to,  as  in  this  case, 
the  orderly  method  to  pursue  is  to  first  have  the  injuries  de- 
scribed and  identified  either  by  the  plaintiff  himself  or  by  some 
other  witness  who  could  so  testify,  and  then  to  call  the  physician 
to  testify  to  the  nature  and  extent  of  those  injuries.  As  the 
physician  is  called  to  speak  of  certain  injuries  which  he  saw 
some  time  after  the  accident  happened  and  does  not  know  of 
his  own  knowledge  that  those  were  the  injuries  actually  received 
in  this  particular  accident,  we  think  the  logical  method  to  pur- 
sue is  to  prove  the  injuries  first  by  competent  testimony  and 
then  let  the  physician  state  his  observations  of  those  injuries. 
That  is  the  logical  method  of  procedure,  and  we  see  no  reason 
for  departing  from  it.    We  therefore  sustain  the  objection. 

WilUam  W.  Cahall,  was  produced  as  a  witness  for  plaintiff, 
and  after  testifying  that  he  had  worked  for  over  a  year  as  a 
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motorman  for  the  Wilmingtion  City  Railway  Company,  the  de- 
fendant, on  its  different  trolley  car  lines  in  the  City  of  Wilming- 
ton, but  at  the  time  of  testifying  was  a  boiler-maker's  helper, 
was  asked  by  Mr.  Rice  the  following  question:  **Is  there  a 
custom,  general  and  uniform,  established  by  the  Wilmington 
City  Railway  Company,  for  its  trolley  cars  to  stop  and  allow  a 
funeral  procession  to  pass  across  its  tracks  without  interrup- 
tion?" 

(Objected  to  by  counsel  for  defendant  on  the  ground  that 
there  was  no  allegation  in  plaintiff's  declaration  of  any  such 
custom  and  that  the  question  was  therefore  irrelevant.) 

Lore,  C.  J.: — We  admitted  this  same  question,  after  ob- 
jection and  argument,  in  the  case  of  Fotdke  vs.  The  Wilmingtom 
City  Railway  Company  (5  PennewUl  363) ,  although  there  it  was 
not  alleged  in  the  declaration,  on  the  ground  that  while  there 
was  no  duty  resting  upon  the  defendant  company  to  stop  and 
allow  a  funeral  procession  to  pass,  yet  if  they  had  been  in 
the  habit  of  doing  it  and  thereby  induced  on  the  part  of  drivers 
who  were  familiar  with  the  custom  the  belief  that  they  would 
stop,  it  entered  into  the  question  of  the  driver's  negligence. 
We  do  not  think  it  is  necessary  to  be  alleged  in  the  declaration, 
and  therefore  overrule  the  objection. 

Samuel  Robinson,  another  witness  for  plaintiff,  after  he 
had  testified  that  he  had  worked  for  the  Wilmington  City  Rail- 
way Company  as  a  motorman  from  May,  1905,  until  about  the 
14th  or  15th  of  July,  1905,  was  asked  the  same  question  regard- 
ing the  said  custom.  Counsel  for  defendant  objected  to  the 
witness  answering  as  to  custom  on  the  ground  that  the  witness 
was  not  qualified  to  speak  of  any  custom  that  existed  in  Aprils 
1904,  at  the  time  of  the  accident,  as  his  knowledge  of  the  same 
did  not  begin  until  a  year  after  the  accident. 

LoRB,  C.  J.: — ^We  sustain  the  objection  to  the  question. 

Everett  Kandle,  another  witness  for  the  plaintiff,  after  tes- 
tifying that  he  was  one  of  the  drivers  in  the  funeral  procession 
in  which  the  plaintiff  was  injured,  on  April  27,  1904,  and  saw 
the  accident,  also  that  he  had  driven  funeral  cabs  in  Wilming- 
ton for  ten  or  twelve  years,  was  asked  the  same  question  as 
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above  stated  in  regard  to  the  custom  of  the  Wihnington  City 
Railway  Company  to  stop  its  cars  and  let  a  funeral  procession 
pass  across  its  tracks  without  interruption.  This  was  objected 
to  by  counsel  for  defendant  on  the  same  grotmds  as  before  stated 
and  as  irrelevant  because  it  was  not  confined  to  the  time  of  the 
accident. 

Lore,  C.  J.: — ^The  question  in  that  broad  form  is  objec* 
tionable,  upon  the  ground  stated  by  counsel  for  defendant. 
You  must  connect  it  with  the  time  of  this  alleged  injury. 

The  witness  was  then  asked  the  following  question:  **Was 
there  a  custom  at  and  before  the  27th  of  April,  1904,  general 
and  uniform,  estabUshed  by  the  Wilmington  City  Railway 
Company  for  its  cars  to  stop  and  allow  a  fimeral  procession  to 
pass  across  its  tracks  without  interruption?" 

(Objected  to  by  counsel  for  defendant  on  the  grounds  above 
stated  and  also  as  leading) . 

Lore,  C.  J.: — We  overrule  your  objections  and  admit  the 
question. 

Q,  Did  you  know  the  condition  of  Tatnall  Street  at  its 
intersection  with  Fourth  Street,  at  or  just  previous  to  April 
27th,  1904,  concerning  the  traffic  on  that  street  between  two 
and  four  o'clock  in  the  afternoon? 

(Objected  to  by  counsel  for  defendant  as  irrelevant,  there 
being  no  allegation  in  the  declaration  covering  the  matter  in- 
quired about;  that  it  was  an  effort  to  set  up  a  duty  on  the  de- 
fendant) . 

Lore,  C.  J. : — We  have  allowed  that  to  go  in  in  the  case  of 
Foulke  vs.  Wilmington  City  Railway  Company  to  show  whether 
it  is  a  much-traveled  street  or  otherwise.  It  is  not  a  duty  on  any- 
body, but  a  condition  of  things  surrounding  the  case.  We  over- 
rule your  objection. 

When  the  plaintiff  rested,  coxmsel  for  defendant  made  the 
following  motions: 

(1)  That  the  third  count  of  plaintiff's  declaration  (as  to 
defective  machinery  and  appliances)  be  struck  out,  because 
there  had  been  no  evidence  offered  to  support  it ;  or  (2)  that  as 
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to  the  third  count  a  nonstiit  be  entered  for  the  lack  of  evidence 
to  support  it ;  or  (3)  that  the  jury  be  instructed  to  find  a  verdict 
for  the  defendant  on  the  third  coimt. 

Lore,  C.  J.: — As  to  your  separate  motion  to  strike  out  the 
third  count  we  think  that  that  application,  if  made  at  all,  should 
be  made  when  the  evidence  is  all  in  on  both  sides.  Then  if 
if  there  be  no  evidence  to  sustain  the  count,  we  would  instruct 
the  jury  that  that  count  is  out  of  the  case.  But  as  to  your  mo- 
tion that  a  nonsuit  be  granted  because  there  is  no  evidence  to 
support  the  third  count,  we  would  remind  counsel  that  with 
the  third  count  (which  is  but  one-third  of  the  case),  out,  there 
would  still  be  remaining  the  first  and  second  counts,  and  we  can- 
not grant  a  nonsuit  on  a  third  of  the  case,  and  we  cannot  grant  a 
nonsuit  on  the  first  two  counts.  Nor  can  we  instruct  the  jury 
to  find  for  the  defendant  on  the  third  count  now,  because  there 
are  two  coimts  upon  which  there  has  been  evidence  oflEered  to 
the  jury,  and  we  cannot  instruct  the  jury  to  return  a  verdict  on 
one  cotmt  and  leave  the  other  two  good  ones  out  of  the  question. 

Francis  A,  Pricey  a  civil  engineer,  was  produced  as  a  wit- 
ness for  defendant  and  testified  to  the  plot  which  he  had 
made  from  measurements  of  the  locality  at  Fourth  and  Tatnall 
Streets,  the  scene  of  the  accident,  representing  the  horizontal 
distances  of  the  same  on  a  scale  of  ten  feet  to  the  inch,  and  the 
vertical  distances  (the  slope  of  the  ground)  on  a  scale  of  two 
and  one-half  feet  to  the  inch. 

The  said  plot  was  oflEered  in  evidence  by  counsel  for  defen- 
dant, and  the  same  was  objected  to  by  Mr.  Handy,  of  counsel 
for  plaintiflE,  on  the  ground  that  the  map  or  plot,  according  to 
the  testimony  of  the  witness  and  as  shown  by  the  plot  itself, 
was  a  distorted  plot  because  of  the  diflference  in  the  horizontal 
and  vertical  scale,  and  therefore  showed  a  much  steeper  grade 
than  would  be  shown  if  both  horizontal  and  vertical  distances 
were  drawn  to  the  same  scale.  The  objection  was  sustained. 
Mr.  Hayes  then  cut  from  the  plot  that  portion  which  showed  the 
slope  of  the  ground,  leaving  only  the  horizontal  distances  re- 
maining and  again  oflEered  the  same    in  evidence.  Mr.  Handy 


Digitized  by 


Google 


WHITE  vs.  WIL.  CITY  RY> 111 

CHARGE. 

again  objected  and  the  plot  in  its  altered  fonn  was  admitted 
in  evidence. 

LoRB,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^James  R.  White,  the  plaintiff  in 
this  action,  claims  that  on  April  27,  1904,  while  driving  a 
pair  of  horses  attached  to  a  cab  (which  was  one  of  the 
cabs  in  the  funeral  procession  of  one  Manuel  Richenburg),  up 
Tatnall  Street  in  the  City  of  Wilmington,  in  a  northerly  direction 
and  crossing  Fourth  Street,  his  cab  was  struck  by  a  trolley  car 
of  the  defendant  company  coming  easterly  on  Fourth  Street 
down  a  steep  grade;  the  said  trolley  car  then  being  run,  as  he 
alleges,  without  due  and  proper  warning  or  signal  of  the  ap- 
proach of  the  car  either  by  bell  or  otherwise;  that  by  the  force 
of  the  collision  he  was  thrown  from  the  driver's  seat  on  the 
coach  to  and  upon  the  groimd  and  thereby  was  severely  and 
permanently  injured.  For  such  injuries,  which  he  claims  re- 
sulted from  the  negUgence  of  the  defendant  company,  he  seeks 
to  recover  damages  in  this  action. 

The  negligence  set  out  in  the  declaration  is  (1)  Failure  on 
the  part  of  the  company  to  give  proper  and  due  notice  of  the 
approach  of  the  car  by  ringing  the  bell  or  otherwise;  (2)  general 
negligence  in  running  the  car,  and  (3)  defects  in  the  machinery 
and  appliances  of  the  car. 

There  being  no  proof  of  any  defect  in  the  machinery  or  ap- 
pliances of  the  car,  you  must  dismiss  that  point  from  your  con- 
sideration altogether,  and  confine  your  attention  to  the  other 
allegations  of  negUgence  in  the  case;  viz.,  the  failure  to  give 
proper  warning  of  the  approach  of  the  car  by  the  ringing  of  the 
bell  or  otherwise,  and  general  negUgence  in  running  the  car. 

The  defendant  company  denies  that  it  was  guilty  of  any 
n^Ugence  whatever  on  its  part  and  claims  that  the  negligence, 
if  any  there  was,  was  that  of  the  plaintiflE  in  carelessly  driving 
in  front  of  a  car  in  plain  view  coming  down  a  steep  grade. 

Some  stress  has  been  laid  by  the  plaintiflE  upon  a  imiform 
usage,  custom  orpractice  on  the  part  of  the  defendant  company, 
to  stop  its  cars  for  a  funeral  procession  and  wait  until  the  pro- 
cession had  passed  by. 
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The  defendant  denies  the  existence  of  any  such  custom. 

We  know  of  no  law  requiring  a  trolley  car  to  stop  at  the 
intersection  of  streets  and  wait  until  a  funeral  procession  has 
passed ;  nor  of  any  law.  giving  to  a  funeral  procession  the  right 
of  way  over  cars  or  other  vehicles  or  persons  properly  using  a 
highway  of  this  State.  If  by  courtesy  such  privilege  has  been 
given  by  trolley  cars  and  by  others  using  the  highway,  such 
courtesy  imposes  no  duty  upon  the  person  extending  the  cour- 
tesy, nor  does  it  in  any  manner  relieve  such  person  from  all  rea- 
sonable care  and  precaution  in  so  using  the  highwav  as  to  pre- 
vent accident  or  injury. 

If  you  should  find  from  the  evidence  in  this  case,  that  the 
unifonn  and  continuous  usage  or  practice  of  the  defendant  com- 
pany had  been  to  stop  its  cars  at  crossings  and  wait  until  a 
funeral  procession  passed  by,  and  that  such  usage  was  known 
to  and  relied  upon  by  the  driver,  the  plaintiff  in  this  case,  at  the 
time  of  the  accident ;  we  say  to  you  that  such  method  of  dealing 
with  the  public  on  the  part  of  the  company,  and  so  known  to 
the  driver,  may  be  taken  into  account  by  you  in  estimating  the 
degree  of  diligence  required  of  the  plaintiff  in  looking  out  for  an 
approaching  car  before  he  crossed  the  railway  track ;  for  in  such 
case  he  might  reasonably  presume  or  infer  the  continuance  of 
that  usage. 

To  justify  such  presumption,  however,  such  usage  must 
have  been  imiform  and  continuous ;  even  then  the  failure  to 
observe  such  usage  would  not  amount  to  negligence  on  the  part 
of  the  defendant  company.  It  would  not  relieve  the  driver  of 
reasonable  care  in  making  such  crossing.  He  would  have  no 
right  so  to  presume,  if  he  actually  saw  the  car  coming  down  upon 
him;  or  if  by  the  reasonable  use  of  his  senses  he  might  have 
seen  its  approach. 

It  may  be  stated  that,  as  a  general  rule,  no  legal  right  can 
grow  out  of  mere  cotirtesy ,  however  tmiform  and  long  continued ; 
nor  will  such  courtesy  impose  a  legal  obligation  upon  the  per- 
son extending  it. 

It  is  conceded  in  this  case  that  the  grade  of  Fourth  Street 
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between  West  and  Tatnall  Streets  is  quite  a  steep  down  grade 
to  the  Tatnall  Street  crossing. 

While  the  speed  of  trolley  cars  is  not  limited  by  law,  yet 
in  approaching  such  crossing  it  was  the  duty  of  the  motonnan 
to  make  the  descent  at  such  reasonable  speed  as  not  to  put  the 
car  beyond  his  control;  and  as  the  danger  of  collision  increased, 
if  he  saw  or  could  see  the  danger,  it  was  his  duty  to  use  all  the 
means  in  his  power  to  check  or  stop  the  car.  {Price  vs,  Warner 
Co.,  1  Pennewill  472). 

This  does  not  impose  upon  the  motorman,  however,  an  im- 
possibility. If  he  in  fact  did  all  that  he  could  to  control  the 
speed  of  the  car,  under  the  circumstances,  the  company  would 
not  be  liable. 

It  was,  however,  equally  the  duty  of  the  plaintiff,  the  driver 
of  the  team,  to  use  all  reasonable  care  and  precaution  to  pre- 
vent the  accident. 

"We  will  not  attempt  to  specify  the  precise  acts  of  precau- 
tion which  are  necessary  to  be  done,  or  omitted  by  one  in  the 
tnanagement  of  an  electric  car,  or  by  one  in  the  management  of 
or  driving  a  wagon  approaching  a  railway  crossing.  Such  acts 
must  depend  upon  the  circumstances  of  each  case,  and  the 
degree  of  care  required  differs  in  different  cases.  The  general 
rule  is  that  the  person  in  the  management  of  the  car  and  the 
person  driving  the  wagon  are  botmd  equally  to  the  reasonable 
use  of  their  sight  and  hearing  for  the  prevention  of  accident, 
and  to  the  exercise  of  such  reasonable  caution  as  an  ordinarily 
careful  and  prudent  person  would  exercise  under  the  circum- 
stances of  a  particular  case." 

**A  person  approaching  a  railway  crossing  with  which  he 
is  familiar,  is  bound  to  avail  himself  of  his  knowledge  of  the 
locality  and  act  accordingly.  If  the  approach  of  the  railway  to 
the  crossing  be  down  a  steep  grade,  whereby  it  is  more  difficult 
to  stop  or  check  a  car,  the  driver  of  the  vehicle  should  exercise 
more  care  than  might  be  necessary  where  the  approach  of  the 
railway  was  by  a  slight  decline,  upon  a  level,  or  by  an  ascending 
grade.  If  as  he  approaches  the  crossing  his  line  of  vision  is  unob- 
structed, he  is  bound  to  look  for  approaching  cars  in  time  (if 
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possible)  to  avoid  collision  with  them,  and  if  he  does  not  look, 
and  for  this  reason  does  not  see  an  approaching  car  tintil  it  is 
too  late  to  avoid  a  collision,  he  is  guilty  of  negligence." 

Brown  vs.  WiL  City  Ry.  Co,,  1  Pennewill  336;  Snyder  vs. 
Peoples'  Ry.,  4  Pennewill   148-9. 

Both  the  company  and  the  driver  of  the  team,  the  plain- 
tiff in  this  case,  were  required  to  use  such  reasonable  care  as  the 
circumstances  demanded,  an  increase  of  care  on  the  part  of  both 
being  required  when  there  is  an  increase  of  danger. 

"The  right  of  each  one  using  the  highway  must  be  exercised 
with  due  regard  to  the  right  of  the  other,  and  in  a  reasonable 
and  careful  manner,  so  as  not  tmreasonably  or  unnecessarily  to 
abridge  or  interfere  with  the  right  of  the  other." 

Some  of  the  witnesses  have  testified  that  they  heard  the 
car  bell  ring  coming  down  the  hill,  others  that  they  did  not  hear 
it  ring.  The  testimony  of  the  former  **witnessesis,  of  course,  of 
more  weight  than  that  of  those  who  merely  say  they  did  not  hear 
the  bell  ring;  which  might  reasonably  be  attributed  to  a  want  of 
attention  at  the  time.  Such  negative  testimony  is  ustially  of 
little  vahie." 

Q.  A.  R.  R.  Co.  vs.  Reed,  6  PennewiU  226. 

The  gist  of  this  action  is  negligence,  and  the  burden  of  prov- 
ing the  negligence  of  the  defendant  company  rests  upon  the 
plaintiff  in  this  case.  If  there  was  no  negligence  on  the  part  of 
the  company,  your  verdict  should  be  for  the  defendant. 

Even  if  there  was  negligence  on  the  part  of  the  defendant, 
yet  if  the  negligence  of  the  plaintiff  contributed  to  the  accident, 
or  was  the  proximate  cause  thereof,  your  verdict  should  be  for 
the  defendant;  for  he  would,  in  that  case,  be  guilty  of  contrib- 
utory negligence. 

If  you  believe  that  at  the  time  of  the  accident  each  party 
was  using  such  reasonable  care  as  the  circumstances  demanded, 
then  the  collision  was  simply  an  unvoidable  accident  and  the 
plaintiff  could  not  recover. 

Should  you  be  satisfied  from  the  evidence  that  the  negli- 
gence of  the  defendant  was  the  sole  and  proximate  cause  of  the 
alleged  injuries,  your  verdict  should  be  for  the  plaintiff,  and  for 
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Sttch  reasonable  amount  as  will  compensate  him  for  his  injuries 
resulting  from  the  accident,  including  therein  his  pain  and  suf- 
fering in  the  past  and  such  as  may  come  to  him  in  the  future 
from  his  injuries,  loss  of  wages,  expenses  for  medical  attendance, 
and  other  necessary  expenses  in  seeking  to  cure  himself  or  treat- 
ing his  injuries,  and  reasonable  compensation  for  any  permanent 
impairment  of  ability  to  earn  a  living  in  the  future  that  you 
may  find  from  the  evidence. 

Verdict  for  plaintiff  for  $3,000. 


Harrt    Eicmons   vs.    Suprbmb   Conclavb   Improvbd   Ordbr 
Hbptasophs. 

Case — Insurance — Fraternal  Benefit   Association — Contract — 
Change  of  Law  cts  to  Beneficiary;  Prospective  and  not 
retroactive. 

Where  a  member  of  a  fraternal  benefit  association,  upon  applying 
for  membership  designates  as  his  beneficiary  a  person  in  no  wise  related 
to  him,  as  he  might  properly  do  under  the  act  of  incorporation  and  by- 
laws then  in  force,  a  change  of  the  by-laws  or  act  of  incorporation  requir- 
ing that  each  member  shsul  designate  a  beneficiary,  who  shall  bear  a  spec- 
ified relation  to  him,  is  prospective  only,  and  has  no  effect  on  a  contract 
theretofore  made,  notwithstanding  sucn  member  upon  joining  the  assoc- 
iation had  agreed  to  conform  in  all  respects  to  the  laws,  rules  and  usages 
of  the  order  then  in  force  or  which  might  thereafter  be  adopted  by  the 
same." 

(June  16,  1906.) 

LoRB,  C.  J.,  and  Grubb  and  Pbnnbwill.  J.  J.,  sitting. 
Harry  Emmons  for  plaintiff. 
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John  G.  Gray  and  John  Bryan  (of  the  Maryland  bar)  for 
defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1906 

Action  on  the  case  (No.  108,  November  Term,  1905). 
Demurrer  to  special  pleas. 

The  facts  appear  in  the  opinion  of  the  Court. 

Lore,  C.  J. : — This  is  an  action  upon  the  case,  upon  an  en- 
dowment certificate  in  the  nature  of  an  insurance  policy,  issued 
November  2,  1887,  by  the  defendant  company,  a  beneficial 
association,  to  one  Richard  H.  Eubanks,  for  the  pajrment  of 
$2,000  upon  his  death,  **to  such  person  or  persons  as  he  may, 
by  will  or  entry  on  Record  Book  of  the  Conclave,  or  on  the 
face  of  this  certificate  direct  the  same  to  be  paid,  provided  he 
is  in  good  standing  when  he  died." 

On  the  same  date,  on  the  face  of  the  certificate,  Eubanks 
directed  the  benefits  named  in  the  certificate  to  be  paid  to 
Many  Emmons,  plaintiff  in  this  action,  he  being  at  that  time  a 
creditor.  Eubanks  died  August  14,  1905,  in  good  standing  in 
the  order  without  having  changed  the  name  of  the  beneficiary. 

The  defendant  pleaded  specially  to  the  declaration,  that 
although  Eubanks  had  the  right  to  designate  Emmons  as  his 
beneficiary,  under  the  law  as  it  stood  November  2,  1887;  yet 
that  the  law  was  afterwards  changed. 

That  on  April  18,  1889,  the  defendant  amended  its  by-law 
so  as  to  read : 

** Resolved,  that  Law  111,  Section  2  be  amended  to  read 
as  follows: 

**1.  Applicants  shall  enter  or  cause  to  be  entered  upon 
their  appUcations  the  full  name  or  names  and  the  dependence 
upon,  the  connection  or  relationship  to  him  of  the  person  or 
persons  to  whom  he  desires  his  amount  of  endowment  to  be  paid 
and  the  same  shall  appear  upon  the  certificate  issued  by  the 
Supreme  Secretary. 

"2.  The  endowment  may  be  made  payable  to  the  follow- 
ing classes  of  persons  only,  viz: 
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(a)  To  a  member's  father,  mother,  wife,  children,  grand- 
children, grandparents,  brothers  or  sisters,  or  any,  or  as  many 
of  them  as  the  member  shall  desire  and  specify;  *  *  * 

(b)  If  any  person  or  persons  not  enumerated  in  the  fore- 
going classification  who  may  be  dependent  altogether  or  in  part 
upon  the  member  for  maintenance  (including  lodging,  clothing, 
food  and  education)  or  to  any  person  between  whom  and  the 
member  there  shall  exist  a  valid  and  bona  fide  contract  to  marry 
within  one  year;  *  *  * 

•*3.  All  beneficiaries  shall  be  designated  in  accordance  with 
the  foregoing  regulations,  and  no  endowment  certificate  shall 
be  made  payable  to  a  creditor,  nor  be  assigned,  nor  be  held  in 
whole  or  in  part  to  secure  any  debt  contracted  or  contemplat- 
ed by  the  member  or  on  his  behalf,  and  any  designation  of  bene 
ficiaries  except  by  their  individual  names  shall  render  the  endow- 
ment certificate  absolutely  void  and  of  no  effect.  *  *  *  " 

By  the  laws  of  Maryland  passed  in  1894,  it  was  provided 
with  respect  to  such  fraternal  beneficiary  cases  as  follows: 

"Payments  of  death  benefits  may  be  made  only  to  the 
widow,  children,  grandchildren,  mother,  father,  brother,  sister 
grandparent,  atmt,  uncle,  niece,  nephew,  first  cousin,  next  of 
kin  who  would  be  distributees  of  the  member's  personal  estate 
if  he  had  died  intestate,  to  an  aflSanced  husband  or  affianced 
wife  of  a  member,  or  to  persons  dependent  upon  a  member  for 
food,  lodging,  clothing  or  education,  and  to  none  other.** 

To  these  special  pleas  the  plaintiff  demtirred  generally. 

It  is  conceded  that  at  the  time  Emmons  was  designated  as 
beneficiary,  he  was  a  proper  beneficiary,  under  the  laws  of  the 
association  as  they  then  stood.  That  Eubanks  died  in  good 
standing  without  making  any  change  in  the  beneficiary.  It  is 
also  conceded  that  Eubanks  had  notice  of  the  change  of  law  of 
the  association,  and  was  requested  to  surrender  and  change  his 
certificate,  that  he  neglected  or  refused  to  do  so;  although  in 
becoming  a  member  of  the  association  he  agreed  **to  conform 
in  all  respects  to  the  laws,  rules  and  usages  of  the  order  now  in 
force  or  which  may  hereafter  be  adopted  by  the  same.** 
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The  sole  question  seems  to  be  whether  the  change  of  the 
by-laws  of  the  order  of  April  18,  1889,  and  of  the  Law  of  Mary- 
land, adopted  in  1894,  which  were  subsequent  to  the  date  of 
the  certificate,  made  the  designation  of  Enmions  as  beneficiary 
void.    In  other  words,  were  such  changes  in  the  law  retroactive? 

It  is  well-settled,  that  retroactive  effect  shall  not  be  given 
to  any  law  imless  it  is  expressly  provided  in  the  law  or  must 
necessarily  be  implied  from  the  terms  thereof. 

Neither  the  by-law  nor  the  act  of  the  Maryland  Legislature 
appear  upon  their  face,  or  from  necessary  implication  to  be 
retroactive;  indeed,  they  appear  to  be  prospective,  and  to  ap- 
ply only  to  applicants  or  changes  to  be  made  thereafter. 

This  is  not  a  new  question.  It  has  been  passed  upon  in  a 
ntunber  of  cases  in  the  courts  of  other  states. 

In  Wist  vs.  Grand  Lodge  A.  O,  U.  W.,  22  Oregon  271,  and 
29  Pac.  Rep,  610,  the  facts  of  which  are  in  accord  with  the 
case  now  before  us,  it  was  held  by  the  Court:  "That  a  subse- 
quent amendment  of  the  law  of  a  society,  to  the  effect  that  each 
member  shall  designate  the  person  to  whom  the  beneficiary 
ftmd  due  at  his  death  shall  be  paid,  who  shall  in  every  instance, 
be  a  member  of  his  family  or  a  blood  relative,  or  a  person  depen- 
dent upon  him,  was  not  retroactive  in  its  effect,  and  did  not 
require  the  substitution  of  such  relation  or  dependent  person, 
for  one  who  had  been  previously  designated  and  who  was  not 
within  those  classes." 

In  Hadley  vs.  Queen  City  Camp,  No.  27,  W.  O.  W.,  1 
Tenn.  Chancery  Ap.  415  (1901), affirmed  by  Supreme  Court  of 
Teimessee  (1902),  the  beneficiary  was  father-in-law  of  the  in- 
sured. Some  years  after  the  certificate  was  issued,  the  laws  of 
the  order  were  changed  requiring  that  the  beneficiary  should  be 
a  blood  relative  of  the  insured.  The  application  of  the  member 
provided  that  **the  provisions  of  the  constitution  and  laws  of 
the  order  now  in  existence  or  hereafter  adopted  shall  form  a 
part  of  the  certificate  issued  hereon  whether  printed  or  referred 
to  in  such  certificate  or  not." 

The  Court  held  that  the  subsequent  law  changing  the  class 
of  beneficiaries,  not  being  expressly  made  to  apply  to  then  ex- 
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isting  contracts,  was  prospective  only,  and  had  no  effect  on 
contracts  theretofore  made. 

The  Court  in  this  case  also  said:  **We  think  the  reasoning 
of  the  Supreme  Court  of  Oregon  in  Wist  vs.  Grand  Lodge  is 
unanswerable  and  presents  the  true  rule." 

In  RoberU  vs,  Cohen,  60  A^.  Y.  Ap,  Div,  259  (April  Term, 
1901),  where  the  situation  of  the  parties  was  practically  identi- 
cal with  the  one  before  us,  the  Court  held:  ** Where  a  member 
of  a  fraternal  benefit  association,  upon  applying  for  a  member- 
ship, designates  as  his  beneficiary  a  friend  in  nowise  related  to 
him,  as  he  might  properly  do  under  the  act  of  incorporation  and 
by-laws  then  in  force,  neither  the  association  by  an  amendment 
to  the  by-law,  nor  the  legislature  by  an  amendment  to  the  act  of 
incorporation,  has  power  to  require  him  to  designate  a  new 
beneficiary  who  shall  bear  a  specified  relation  to  him,  notwith- 
standing that  in  his  application  for  membership  the  member 
agreed  to  strictly  comply  with  the  constitution,  laws  and  regu- 
lations which  are  or  may  hereafter  be  enacted." 

The  same  doctrine  is  sustained  in  the  following  cases: 
Peterson  vs.  Gibson,  191  ///.  365  (1901) ;  Moore  vs.  Chicago, 
etc.,  178  lU.  102;  52  N.  E.  882;  Grand  Lodge  A.  O.  U.  W.  vs. 
Brown,  112  Ga.  545;  37  S.  E.  890;  Benton  vs.  Brotherhood,  146 
lU.  570;  34  N.  E.  939:  Sargent  vs.  Sup.  Lodge,  K.  of  H.,  158 
Mass.  557;  33  N.  E.  650;  Mulderick  vs.  Grand  Lodge,  A.  O.  U. 
W.,  156  Pa.  505. 

We  have  been  able  to  find  no  case  in  which  the  contrary 
doctrine  is  supported  or  successfully  maintained. 

Dale  vs.  Brumbly,  96  Md.  674,  somewhat  relied  upon  by 
the  defendant,  does  not  pass  upon  the  question  raised  in  this 
case. 

Inasmuch  therefore  as  Eubanks  named  Enmions  as  his  bene- 
ficiary in  1887,  rightfully  under  the  law  as  it  then  stood,  and 
died  in  1905  without  having  changed  such  beneficiary,  it  seems 
clear  that  upon  the  death  of  Eubanks,  Emmons  became  entitled 
to  the  beneficial  fund,  as  neither  the  change  in  the  by-laws  of 
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the  order  or  in  the  laws  of  the  State  of  Maryland  were  retro- 
active in  effect. 

Some  of  the  cases  above  cited  go  further  than  we  are  called 
upon  to  go  in  this  case. 

In  our  judgment  the  demurrer  should  be  sustained. 

Let  the  judgment  be  so  entered. 


Statb  vs.  Arthur  L.  Wickbnhobpbr. 

Criminal  Law — Indicttnent — Charging  Illegal  rate  of  Interest  in 

Violation  of  Chapter  149.  Vol.  23.  Laws  of  Delaware— De- 

murrer — Constitution  of  United  States;  Construction  of — 

Equal  Protection  of  the  Laws — Due  Process  of  Law — 

Constitution    of  Delaware;  Construction    of — 

Laws  of  the  Land — Violation  of  the  act  by 

Agent  of  Company] — Violation  by 

Company. 

1.  The  act  entitled  "  An  Act  Licensing  Brokers  or  other  persons  to 
make  small  loans  and  charge  interest  in  excess  of  the  present  rate/*  being 
Chapter  149,  Vol.  23.  Laws  of  Delaware,  is  constitutional  and  valid. 

2.  The  averment  in  an  indictment  of  the  violation  of  the  provisions 
of|a  statute  by  the  defendant,  acting  at  the  time  as  the  agent  of  the  com- 
pany, is  a  sufficient  averment,  within  the  meaning  of  the  act,  of  the  viola* 
tion  of  the  law  by  the  company  he  represents. 

(June  16,  1906.) 
LoRB,  C.  J»,  and  Grubb  and  Pbnnewill,  J.  J.,  sitting. 

Robert  H.  Richards,  Attorney-General,  and  Daniel  O.  Hast- 
ings; Deputy-Attorney  General,  for  the  State. 
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Philip  L.  Garrett,  David  J.  Reinhardt  and  Herbert  H,  Ward 
for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  May  Term, 
1906. 

Indictmbnt  for  charging  illegal  rate  of  interest,  in  Violation 
of  Chap.  149,  Vol.  23,  Laws  of  Delaware  (No.  47,  February  Term. 
1906).    Demtirrer. 

Pennewill,  J.: — In  this  case  the  defendant  has  been  in- 
dicted for  the  violation  of  an  Act  of  the  General  Assembly  of 
this  State  which  imposes  certain  penalties  upon  all  persons, 
firms  and  corporations,  except  national  and  state  banks  and 
trust  companies  organized  under  the  laws  of  this  State,  who 
shall  make  loans  in  sums  not  exceeding  the  sum  of  one  hundred 
dollars  at  a  rate  of  interest  greater  than  six  per  cent,  without 
having  first  procured  from  the  Clerk  of  the  Peace  of  New  Castle 
County  a  certificate,  and  doing  certain  other  things  as  provided 
by  the  Act. 

This  Act,  being  Chapter  149,  Vol.  23.  Laws  of  Delaware, 
256,  and  entitled  **An  Act  licensing  Brokers  or  other  persons 
to  make  small  loans  and  charge  interest  in  excess  of  the  present 
legal  rate,'*  is  in  the  following  words: 

"Whereas,  there  is  within  this  State  one  or  more  persons 
or  corporations  engaged  in  the  business  of  advancing  loans  of 
money  and  accepting  as  security  chattel  mortgages  where  the 
security  is  household  goods  or  furniture,  and  in  some  cases  ac- 
cepting orders  upon  the  firm  or  corporation  where  the  borrower 
is  employed,  and 

"Whereas,  the  charges  imposed  by  said  persons  or  corpora- 
tions are  in  excess  of  the  legal  rate  of  interest  in  this  State,  af- 
fected by  imaginary  services  rendered  in  the  form  of  searches, 
attorneys  fees,  etc.,  therefore, 

•*Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  State  of  Delaware  in  General  Assembly  met: 

"Section  1.  That  after  the  approval  of  this  Act  the  Clerk 
of  the  Peace  of  New  Castle  County  shall  grant  certificates  of 
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Registration  under  his  hand  and  the  seal  of  his  office  to  persons, 
firms  or  corporations,  authorizing  them  to  exercise  the  business 
of  loaning  money  as  hereinafter  provided.  Applicants  for  such 
certificates  of  registration  shall  upon  receiving  the  same  enter 
into  a  bond  to  the  State  of  Delaware  in  the  penal  sum  of  One 
Thousand  Dollars,  with  warrant  for  the  confessing  of  judgment 
thereon,  with  waiver  of  all  benefit  of  the  exemption  laws  of  any 
State  in  which  judgment  shall  be  recovered  upon  said  bond, 
conditioned  for  the  due  observance  of  the  provisions  of  this  Act 
and  to  pay  any  fine  or  fines  and  costs  imposed  upon  such  obligor 
or  obUgors  for  the  violation  of  the  provisions  of  this  Act. 

**That  persons,  firms  or  corporations  taking  out  such  cer- 
tificates of  registration  shall  pay  to  the  Clerk  of  the  Peace  for 
his  own  use  an  issuing  and  registration  fee  of  Two  Dollars. 

"Section  2.  That  the  Clerk  of  the  Peace  of  New  Castle 
County  shall  keep  a  record  of  all  certificates  of  registration  so 
granted  by  him  which  record  shall  contain  the  names  and  resi- 
dences of  the  persons  granted  such  certificate  and  if  such  a  cer- 
tificate shall  be  granted  to  a  company  or  firm,  the  names  of  the 
individuals  composing  the  same,  and  if  a  corporation  the  names 
of  the  President,  Secretary  and  Treasurer  of  the  said  Corpora- 
tion and  their  respective  residences,  and  the  said  record  shall 
be  competent  evidence  in  any  Court  where  the  fact  of  such 
registration  may  be  in  question. 

**  Section  3.  That  every  person  holding  a  certificate  as 
aforesaid  shall  be  entitled  to  make  loans  on  personal  property 
or  otherwise  not  exceeding  the  stim  of  One  Htmdred  Dollars  and 
charge  as  interest  in  addition  to  the  legal  rate  of  interest  an 
additional  sum  at  the  rate  of  five  per  centum  per  annum  on  the 
amount  loaned,  and  no  further  interest,  commission  or  charge 
shall  be  made. 

''Section  4.  Any  person,  firm,  company  or  corporation 
making  a  loan  and  charging  said  additional  interest  or  any  in- 
terest, conamission  or  charge  in  excess  of  six  per  centum,  the 
legal  rate  of  interest  on  any  sum  not  exceeding  One  Htmdred 
Dollars  as  aforesaid,  shall  give  to  the  borrower  a  correct  copy 
of  any  mortgage,  bond,  note  or  any  instrument  of  writing  by 
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which  said  loan  is  evidenced  or  secured,  and  on  failure  or  re- 
fusal to  furnish  on  request  of  the  borrower  a  copy  of  said  mort- 
gage, bond,  note  or  other  instrument  of  obligation  evidencing  or 
securing  said  loan  shall  be  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  for  each  offense  be  fined  a  sum  not  less 
than  Twenty  nor  more  than  One  Hundred  Dollars,  or  imprisoned 
for  a  term  not  exceeding  one  month  or  both  in  the  discretion  of 
the  Court. 

"Section  5.  If  any  person  or  persons,  firm,  company  or 
corporation,  not  first  having  taken  out  a  certificate  of  registra- 
tion as  aforesaid,  shall  exact,  require  or  demand,  from  any  per- 
son or  persons,  a  rate  of  interest  upon  sums  of  One  Hundred 
Dollars  or  imder  in  excess  of  six  per  centum  per  annum,  whether 
the  same  is  stated  to  be  either  interest  or  for  services  rendered 
or  expenses  incurred,  or  if  any  person  or  persons,  firm,  company 
or  corporation  having  taken  out  a  certificate  of  registration  as 
aforesaid,  shall  exact,  require  or  demand  from  any  person  or 
persons,  interest  upon  sums  of  One  Hundred  Dollars  or  under 
in  excess  of  the  legal  rate  of  interest  as  now  provided  by  law  in 
this  State  together  with  an  additional  sum  at  the  rate  of  five 
per  centum  on  the  amount  of  loan  per  annum  as  hereinbefore 
provided,  whether  said  additional  sum  be  in  the  form  of  interest 
or  for  services  rendered  or  expenses  incurred,  shall  be  guilty  of 
a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  a  sum 
not  less  than  Twenty  nor  more  than  One  Hundred  Dollars  for 
each  offense,  or  imprisoned  for  a  term  not  exceeding  one  month 
or  both,  in  the  discretion  of  the  Court. 

"Section  6.  In  case  of  the  violation  of  any  of  the  provi- 
sions of  this  Act  by  any  firm,  company  or  corporation,  any 
member  of  said  firms  or  company,  and  the  President,  Secretary 
or  Treasurer,  or  any  person  or  persons  acting  as  agent  or  agents 
of  the  said  firms,  companies  or  corporations  in  the  County  of 
New  Castle,  may  be  proceeded  against  as  principals  and  if  found 
guilty  of  violating  the  provisions  of  this  Act  shall  be  punished 
in  accordance  with  the  provisions  thereof. 

"Section  7.  It  is  expressly  provided  that  nothing  in  this 
Aa  contained  shall  be  construed  to  modify  or  repeal  the  usury 
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laws  of  this  State,  or  to  authorize  the  loaning  of  money  in  sums 
of  more  than  One  Hundred  Dollars  by  any  person  or  persons, 
firm,  company  or  corporation,  at  a  greater  rate  of  interest  than 
that  of  six  per  centum  per  annum,  but  the  said  laws  shall  be 
and  remain  in  ftdl  force  and  virtue  and  the  penalties  provided 
for  the  violation  of  the  provisions  of  this  Act,  shall  be  in  addi- 
tion to  the  penalties  provided  by  the  said  usury  law. 

"Section  8.  This  Act  shall  not  apply  to  any  national  or 
State  Bank  or  to  any  Trust  Company  organized  imder  the  laws 
of  this  State. 

"Section  9.  That  all  Laws  or  parts  of  Laws  inconsistent 
herewith  are  hereby  repealed  and  made  null  and  void. 

"Approved,  March  29,  A.  D.,  1905." 

The  indictment  against  the  defendant  is  as  follows: 

"February  Term,  1906. 
New  Castle  County,  ss. 

"The  Grand  Inqubst  for  the  State  op  Delaware, 
and  the  body  of  New  Castle  Cotmty,  on  their  oath  and  afiSrma- 
tion  respectively,  do  present.  That  Arthur  L.  Wickenhoefer, 
late  of  Wilmington  Hundred,  in  the  Cotmty  aforesaid,  on  the 
thirty-first  day  of  October  in  the  year  of  our  Lord,  one  thou- 
sand nine  hundred  and  five  with  force  and  arms  at  Wilmington 
Himdred,  in  the  county  aforesaid,  did  exact,  require,  and  de- 
mand from  one  Greorge  W.  Skaggs,  a  rate  of  interest  upon  the 
sum  of  twenty-five  dollars,  in  excess  of  six  per  centum  per  an- 
num, to  wit  did  exact,  require,  and  demand,  the  payment  of 
twelve  dollars  and  twenty  cents  for  the  use  of  the  said  sum  of 
twenty-five  dollars  for  the  period  of  eight  months,  he,  the  said 
Arthur  L.  Wickenhoefer  being  then  and  there  acting  as  agent 
of  Wilmington  Loan  Company,  being  a  company  doing  business 
in  the  county  and  state  aforesaid,  and  it,  the  said  Wilmington 
Loan  Company  not  having  then  and  there  a  certificate  of  reg- 
istration from  the  Clerk  of  the  Peace  of  New  Castle  Coimty 
aforesaid,  authorizing  it,  the  said  Wilmington  Loan  Company, 
to  exercise  the  business  of  loaning  money  as  provided  in  Chap- 
ter 149,  Vol.  23,  Laws  of  Delaware \  and  it,  the  said  Wilmington 
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Loan  Company  not  then  and  there  being  a  National  or  State 
Bank  or  Trust  Company  within  the  meaning  of  Section  8,  Chap* 
tor  149,  Vol.  23,  Laws  of  Delaware. 

**  Against  the  fonn  of  the  Act  of  the  General  Assembly  in 
such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  State. 

"Robert  H.   'S.icuK^iiS,  Attorney^eneral. 

"Daniel  O.   Hastings,  Dep'y  Atfy-Gen^l. 

To  this  indictment  the  defendant  has  demurred,  and  it  is 
upon  such  demurrer  that  the  case  is  now  before  this  Court. 

The  ten  causes  of  demurrer  filed  by  the  defendant  are  in 
the  following  language: 

"1.  That  Chapter  149,  Vol.  23,  Laws  of  Delamare,  enti- 
tied  *An  Act  Licensing  Brokers  or  other  persons  to  make  small 
loans  and  charge  interest  in  excess  of  the  present  legal  rate,' 
approved  March  29,  A.  D.  1905,  being  the  Act  under  which  the 
indictment  in  said  cause  is  framed  and  found,  is,  under  the  pro- 
visions of  Section  1,  Article  14,  of  the  Amendments  to  the  Con- 
stitution of  ths  United  States,  unconstitutional  and  void. 

"2.  That  said  statute,  being  the  Act  under  which  the  in- 
dictment in  the  said  above  cause  is  framed  and  fotmd,  is,  under 
the  provisions  of  Section  1,  Article  14,  of  the  Amendments  to 
the  Constitution  of  the  United  States,  providing  that  no  State 
shall  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws,  unconstitutional  and  void,  inasmuch  as  said 
statute  treats  of  and  confers  upon  persons,  firms,  companies 
and  corporations  doing  business  in  the  County  of  New  Castle 
certain  privileges  which  are  general  and  not  local  in  their  na- 
ture, but  by  the  terms  of  said  act  limits  the  exercise  of  said  priv- 
ileges to  persons  residing  within  the  County  of  New  Castle  in 
said  State  of  Delaware. 

•'3.  That  said  statute  is,  under  the  constitutional  provi- 
sions aforesaid,  unconstitutional  and  void,  inasmuch  as  it  treats 
of  and  imposes  criminal  penalties  for  acts  which  are  general  and 
not  local  in  their  nature  and  which  may  be  done,  performed  or 
committed  by  persons,  firms,  companies  or  corporations  in  any 
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part  of  the  State  of  Delaware,  but  which  acts  are  by  the  terms 
of  said  statute  made  misdemeanors  and  pimishable  by  the  im- 
position of  criminal  penalties  only  when  done,  performed  or 
committed  by  persons,  firms,  companies  or  corporations  in  the 
Coimty  of  New  Castle  in  said  State  of  Delaware. 

"4.  That  said  statute,  under  the  constitutional  provisions 
aforesaid,  is  unconstitutional  and  void,  inasmuch  as  said  stat- 
ute treats  of  and  confers  certain  rights  and  privileges  upon  all 
persons,  firms,  companies  and  corporations  in  said  State,  except 
national  and  State  banks  and  trust  companies  organized  under 
the  laws  of  this  State,  provided  such  persons,  firms,  companies 
or  corporations  procure  certificates  of  registration,  as  provided 
in  said  act,  of  which  rights  and  privileges  said  statute  expressly 
deprives  any  national  or  state  bank  or  any  trust  company  or- 
ganized under  the  laws  of  this  State,  and  which  rights  and  priv- 
ileges said  banks  and  trust  companies  are,  by  the  provisions  of 
said  statute,  prohibited  from  exercising. 

'*5.  That  said  statute  is,  under  said  constitutional  provi- 
sions, unconstitutional  and  void,  inasmuch  as  it  treats  of  and 
imposes  upon  all  persons,  firms,  companies  and  corporations  in 
said  State,  excepting  any  national  or  state  bank  or  any  trust 
company  organized  under  the  laws  of  this  State,  criminal  penal- 
ties for  acts  made  misdemeanors  by  said  statute,  and  by  its 
terms  does  not  make  such  acts  misdemeanors  when  done  or 
performed  by  said  banks  or  trust  companies,  and  wholly  excepts 
said  banks  and  trust  companies  upon  the  commission  or  per- 
formance by  them  of  said  prohibited  acts  from  the  penalties 
therefor  provided  by  said  act. 

**6.  That  said  statute  is,  xmder  the  provisions  of  said  con- 
stitutional provisions,  unconstitutional  and  void,  inasmuch  as 
it  attempts  to  confer  upon  all  persons  in  the  State  of  Delaware 
whose  business  it  is,  or  a  part  of  whose  business  it  is,  to  lend 
money,  as  a  class,  with  the  exception  of  national  and  state  banks 
and  trust  companies  organized  under  the  laws  of  this  State,  cer- 
tain rights  and  privileges,  which  said  rights  and  privileges  said 
statute  expressly  forbids  to  be  exercised  by  said  banks  and 
trust  companies. 
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"7.  That  said  statute  is,  under  said  constitutional  provi- 
sions, unconstitutional  and  void,  in  that  it  attempts  to  impose 
upon  all  persons,  firms,  companies  and  corporations  within  the 
State  of  Delaware  whose  business  it  is,  or  a  part  of  whose  busi- 
ness it  is,  to  lend  money,  as  a  class,  excepting  national  and  state 
banks,  and  trust  companies  organized  under  the  laws  of  this 
State,  certain  criminal  penalties  for  acts  connected  with  said 
business  of  money  lending,  from  which  penalties  for  which  acts 
it  expressly  saves  and  excepts  said  national  or  state  banks  and 
trust  companies. 

"8.  That  said  statute  is,  under  the  provisions  of  Section  1, 
Artick  14,  of  the  Amendments  to  theon  Cstttution  of  the  United 
States,  unconstitutional  and  void,  in  that  thereby  this  State  is 
attempting  to  deprive  persons  of  liberty  and  property,  without 
due  process  of  law. 

"9.  That  said  statute  is,  under  the  provisions  of  Section  7 
of  Article  \  of  the  Constitution  of  ike  State  of  Delaware,  uncon- 
stitutional and  void,  in  that  thereby  persons  are  deprived  of 
liberty  and  property  contrary  to  the  law  of  the  land. 

•*  10.  That  said  indictment  doth  not  disclose  or  aver  that 
the  said  Wilmington  Loan  Company,  for  whom  the  said  Arthur 
L.  Wickenhoefer  is  averred  to  have  acted  as  agent  in  the  prem- 
ises, was  guilty  of  the  violation  of  any  provision  of  said  Chapter 
149,  Volume  23,  Laws  of  Delaware,  for  violation  of  which  the 
said  Arthur  L.  Wickenhoefer  is  charged  in  the  said  indictment. 

"And  that  the  said  indictment  is,  in  other  respects,  uncer- 
tain, informal  and  insufficient,  etc. 

Arthur  L.  Wickenhoefer." 

(The  usual  certificate,  signed  by  cotmsel,  was  attached  to 
the  above  demurrer.) 

Eight  of  the  causes  of  demurrer  charge  that  the  act  under 
which  the  indictment  was  framed  is  unconstitutional  and  void 
becatxse  of  the  provisions  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States  which  read  as  follows:  **Nor 
shall  any  State  deprive  any  person  of  life,  Uberty  or  property, 
without  due  process  of  law;  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 
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Seven  of  the  said  eight  causes  of  demurrer  are  based  upon 
that  part  of  said  amendment  which  prevents  the  state  from 
denying  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws;  and  the  other  one  is  based  upon  that  part  of 
the  amendment  which  prevents  the  state  from  depriving  any 
person  of  his  property  without  due  process  of  law. 

Of  the  remaining  two  causes  of  demurrer,  one  charges  that 
the  act  is  in  violation  of  that  part  of  the  Constitution  of  this 
State  which  provides  that  no  person  shall  be  deprived  of  his 
liberty  or  property  unless  by  the  law  of  the  land ;  and  the  other 
attacks  the  indictment  upon  other  than  constitutional  grounds. 

For  convenience  and  clearness  we  will  consider  and  deter- 
mine in  their  order  the  five  following  questions,  which  we  think 
will  fully  cover  all  the  causes  of  demurrer  that  are  based  on  the 
said  constitutional  amendment. 

1.  Does  the  act  in  question  apply  to  New  Castle  County 
only? 

2.  If  it  does,  is  the  act  for  that  reason  unconstitutional? 

3.  Is  the  act  unconstitutional  because  it  discriminates  in 
favor  of  those  persons  in  New  Castle  Cotmty  who  make  loans  in 
sums  not  exceeding  $100  and  against  those  who  make  loans  in 
sums  exceeding  $100? 

4.  Is  the  act  imconstitutional  because  of  Section  8,  which 
provides  that  the  act  shall  not  apply  to  any  national  or  state 
bank,  or  to  any  trust  company  organized  under  the  laws  of  this 
State? 

6.  Is  the  act  unconstitutional  because  of  that  part  of  Sec- 
tion 6  which  prevents  the  lender  from  exacting,  requiring  or 
demanding  from  the  borrower  interest  in  excess  of  the  legal  rate 
of  six  per  cent.,  together  with  an  additional  sum  at  the  rate  of 
five  per  cent.,  whether  said  additional  sum  be  in  the  form  of 
interest  or  for  services  rendered  or  expenses  incurred? 

Before  proceeding  to  consider  each  of  these  points  specifi- 
cally, we  will  state  the  following  propositions  which  we  think 
will  not  be  denied : 

The  manifest  purpose  of  the  act  under  consideration  was 
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to  regulate  a  business  which  the  Legislature  believed  had  become 
in  New  Castle  County  at  least,  injurious  to  the  public  welfare. 

The  Legislature  were  the  judges  of  the  existence  of  such  a 
condition,  and  acting  upon  the  belief  that  it  did  exist,  had  the 
power  to  enact  such  legislation  as  would  be  necessary  to  suppress 
or  regulate  the  business  provided  it  did  not  make  any  arbitrary 
or  unreasonable  classification  of  the  persons  a£Eected. 

The  statute  in  question  was  passed  by  the  Legislature  in  the 
exercise  of  its  police  power  and  as  to  its  general  purpose  it  was 
a  valid  exercise  of  such  power.  That  is  to  say,  the  Legislature 
could,  under  its  poUce  power,  enact  such  laws  as  were  necessary 
to  regulate  a  business  which  it  believed  to  be  inimical  to  the 
public  interest. 

Those  parts  of  the  14th  Amendment  to  the  Constitution  of 
the  United  States  which  relate  to  **due  process  of  law"  and 
"the  equal  protection  of  the  laws,'*  are  subject  to  the  rightful 
exercise  of  the  police  power  of  the  State,  and  were  not  designed 
to  restrict  such  power. 

Statutes  which  are  passed  for  the  purpose  of  preventing 
usury  and  which  penaUze  its  commission,  are  generally  recog- 
nized by  the  Courts  as  a  valid  exercise  of  the  poUce  power. 

The  evil  practice  or  business  which  the  law  before  us  was 
designed  to  suppress,  was  to  all  intents  and  purposes  usury,  and 
usury  in  its  worst  form;  it  being  a  business  which  was  believed 
to  be  particularly  oppressive  to  those  people  who  borrowed 
money  in  small  amounts,  and  were  made  the  victims  of  extor- 
tionate rates  of  interest. 

It  is  obvious  that  the  purpose  of  the  Legislature,  in  the 
passage  of  the  act,  was  to  suppress  this  particular  species  of 
usury  in  the  territory  in  which  it  was  believed  to  prevail,  by 
subjecting  guilty  persons  to  the  penalties  provided  in  the  act. 

Brannon  vs.  the  Fourteenth  Amendment^  233  and  235; Krei- 
Mm  vs,  Yancy,  55  S.  W,  260;  Munn  vs.  III,,  94  U.  S.  153;  (7. 
S.  vs.  Cruikshank,  92  U,  S.  542;  In  re  Kemmler,  136  U,  S.  436. 

Keeping  in  mind  these  facts  which  cannot  be  denied,  and 
principles  of  law  which  will  not  be  controverted,  we  will  now 
consider  the  first  question  above  propounded,  viz.: 
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Does  the  act  in  question  apply  to  New  Castle  County  only  ? 

This  question  raises  one  of  the  most  vital  and  crucial  points 
involved  in  the  case.  The  arguments  of  counsel  on  both  sides 
have  been  remarkably  able  and  interesting,  and  we  have  given 
to  their  printed  briefs  as  well  as  their  oral  arguments  the  most 
careful  and  thorough  consideration  of  which  we  were  capable 
in  the  time  at  our  disposal. 

It  is  hardly  necessary  for  us  to  state  that  every  statute  is 
presumed  to  be  constitutional,  and  that  Courts  should  not  de- 
clare one  to  be  unconstitutional  unless  it  is  clear  that  it  is  so. 
If  there  is  a  doubt  in  the  mind  of  the  Court  the  expressed  will 
of  the  Legislature  should  be  sustained.  Courts  shotild  be  diligent 
to  discover  some  ground  upon  which  they  can  uphold  the  va- 
lidity of  the  statute,  and  if  upon  a  careful  examination  of  the 
entire  act  such  ground  sufficiently  appears,  the  law  must  be 
sustained.  The  party  who  wishes  a  Court  to  pronoimce  a  law 
unconstitutional  takes  upon  himself  the  burden  of  proving,  be- 
yond all  doubt,  that  it  is  so. 

Gtiided  by  these  well-settled  principles  and  rules  of  law, 
which  require  the  citation  of  no  authority  to  support  them,  can 
we  conclude,  clearly  and  beyond  all  doubt,  that  it  was  the  in- 
tention of  the  Legislature  that  the  act  in  question  should  apply 
to  the  entire  State.?  Is  there  nothing  in  the  statute  from  which 
it  sufficiently  appears  that  it  was  designed  to  be  operative  in 
New  Castle  County  only?  As  indicative  of  such  design  is  it  not 
a  fact  of  some  insignil&cance  that  the  certificates  of  registration 
which  authorized  persons,  firms  and  corporations  to  engage  in 
the  business  of  loaning  money  in  pursuance  of  the  act  could  be 
issued  only  by  the  Clerk  of  the  Peace  of  New  Castle  Coimty? 
The  registration  fee  must  be  paid  in  every  case  to  such  Clerk  of 
the  Peace  and  the  same  officer  must  keep  a  record  of  every  cer- 
tificate of  registration  granted.  This  Court  must  take  judicial 
notice  of  the  fact  that  the  Clerk  of  the  Peace  is  an  administra- 
tive officer  of  the  county  for  which  he  is  appointed,  and  that 
there  is  a  similar  officer  in  each  of  the  other  counties  of  the  State 
clothed  with  the  same  general  duties  and  powers.  It  is  also  a 
well  known  fact  that  a  Clerk  of  the  Peace  in  this  State  has  no 
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duty,  and  there  is  attached  to  his  office  no  power,  that  extends 
beyond  the  limits  of  his  county.  If,  therefore,  the  act  was  in- 
tended to  be  coextensive  with  the  State  in  its  operation,  it  is 
impossible  to  conceive  of  any  reason  why  the  power  to  issue  the 
certificates  of  registration  should  not  have  been  given  to  the 
Clerk  of  the  Peace  of  each  county.  Why  should  the  Legislature 
compel  persons  residing  in  Sussex  County  to  apply  to  an  officer 
in  New  Castle  County,  a  himdred  miles  away,  for  such  certifi- 
cates when  there  was  a  similar  officer  in  Sussex  Coimty?  Li- 
censes, permits  and  certificates  authorizing  the  doing  of  busi- 
ness in  this  State,  and  issuable  by  a  Clerk  of  the  Peace,  have 
always  been  issued  by  the  Clerk  of  the  Peace  of  the  cotmty  in 
which  the  business  was  to  be  done.  Such  has  been  the  policy 
of  the  law  during  the  history  of  the  State,  and  it  is  very  difficult 
to  conceive  that  the  Legislature,  in  the  enactment  of  this  statute 
intended  to  depart  from  the  procedure,  and  reverse  a  policy 
which  had  been  uniform  for  more  than  a  century. 

But  it  seems  to  us  there  is  another  reason  for  beUeving  it 
must  have  been  the  legislative  intent  that  the  act  was  to  apply 
to  New  Castle  County  only,  and  it  is  fotmd  in  Section  6.  That 
Section  provides  that,  "In  case  of  the  violation  of  any  of  the 
provisions  of  the  act  by  any  firm,  company  or  corporation,  any 
member  of  said  firm,  or  company,  and  the  President,  Secretary 
or  Treasurer,  or  any  person  or  persons  acting  as  agent,  or  agents 
of  said  firms,  companies  or  corporations  in  the  County  of  New 
Castle  may  be  proceeded  against  as  principals  and  if  found 
guilty  of  violating  the  provisions  of  this  act,  shall  be  punished 
in  accordance  with  the  provisions  thereof." 

If  the  act  was  to  apply  to  the  entire  State  it  surely  is  not 
possible  to  imagine  any  reason  why  Section  6  should  apply  only 
to  the  Cotmty  of  New  Castle.  Why  should  the  members  of  such 
firms  and  companies  in  New  Castle  County  only  be  punished  for 
a  violation  of  the  provisions  of  an  act  which  applied  to  the  en- 
tire State?  The  statute  must  be  so  construed  as  to  make  it 
harmonious  and  consistent  in  all  its  parts  if  possible.  To  hold 
that  the  act  as  a  whole  was  to  be  operative  throughout  the 
State,  and  Section  6  only  in  New  Castle  County,  would  make  it 
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not  only  absurd  but  clearly  unconstitutional.  Such  a  construc- 
tion must  be  avoided,  if  it  can  be,  imder  the  well-settled  rules 
of  law.  We  think  it  can  be  avoided  by  holding  that  the  entire 
act  affects  New  Castle  County  only,  and  we  believe  such  a 
construction  is  a  fair  and  reasonable  one. 

The  words  ** within  this  State'*  contained  in  the  preamble  of 
the  act  are  not  of  any  special  significance  in  determining  this 
question.  They  are  not  inconsistent  with  the  intent  that  the 
act  should  apply  exclusively  to  New  Castle  County.  The  terri- 
tory covered,  and  the  persons  affected,  were  in  either  case  "with- 
in this  State,"  and  although  there  might  be  persons  in  other 
parts  of  the  State  "engaged  in  the  business,"  the  Legislattire 
might  very  well  have  seen  fit  to  restrict  the  operation  of  the 
statute  to  the  locality  in  which  the  business  was  mainly  carried 
on,  to  wit,  the  County  of  New  Castle. 

Having  determined  that  the  act  under  consideration  is  con- 
fined to  New  Castle  County,  it  is  unnecessary  to  notice  that 
part  of  the  argument  of  defendant's  counsel  which  is  based  on 
the  assumption  that  it  was  operative  throughout  the  State. 

Is  the  act  unconstitutional  because  it  is  restricted  to  New 
Castle  County,  the  said  county  being  one  of  the  political  subdi- 
visions of  the  State? 

The  contention  of  the  defendant  upon  this  point  seems  to 
be  that  the  statute  relates  to,  and  treats  of,  a  subject  matter 
that  is  general  in  its  nature,  as  extensive  as  the  State,  and  not 
confined  to  a  single  county.  Such  being  the  case,  it  is  contended 
that  the  Legislature  could  not  grant  to  the  citizens  of  New  Castle 
County  privileges  in  respect  to  the  loaning  of  money  which  are 
not  granted  to  those  of  Kent  and  Sussex  Counties;  or  impose 
upon  the  citizens  of  the  latter  counties  penalties  that  are  not 
imposed  on  those  of  the  former.  This,  it  is  insisted,  would  be 
class  legislation,  and  a  denial,  within  the  meaning  of  the  Con- 
stitution, to  certain  citizens  of  the  State,  of  the  equal  protection 
of  the  laws. 

But  no  principle  of  law  appears  to  be  better  established  than 
this:  That  the  Legislature  may  determine  whether  a  law  which  it 
enacts  shall  be  coextensive  with  the  State,  or  be  operative  only 
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within  a  certain  political  subdivision  thereof.  And  this  rule  is 
subject  only  to  the  limitation  that  the  law  which  operates  in  a 
political  subdivision  of  the  State  must  be  uniform  in  its  opera- 
tion on  all  the  citizens  of  such  subdivision,  or  on  the  class  of 
citizens  to  be  affected  by  it;  and  must  not,  with  respect  to  its 
operation,  make  arbitrary  and  unreasonable  classifications  of  the 
persons  within  the  sphere  of  its  operation.  Judge  Cooley  in  his 
work  on  Constitutional  Limitations  (7th  Ed.)  554,  says:  "Laws 
public  in  their  objects,  may,  unless  express  constitutional  pro- 
vision forbids,  be  either  general  or  local  in  their  application. 
*  *  *  The  circumstances  of  a  particular  locality,  or  the  pre- 
vailing sentiment  in  that  section  of  the  State,  may  require,  or 
make  acceptable,  different  police  regulations  from  those  de- 
manded in  another.  *  *  *  These  discriminations  are  made  con- 
stantly, and  the  fact  that  the  laws  are  of  local  or  special  opera- 
tion only  is  not  supposed  to  render  them  obnoxious  in  principle.** 
And  he  further  adds:  *'of  the  propriety  and  policy  of  such  laws 
the  L^slature  must  judge." 

Mo,  vs,  Lewis,  101  17.  S.  22;  Guild  vs.  Bank,  57  N.  W,  504; 
Dmns  vs.  State,  68  Ala,  64;  State  vs,  Moore,  104  N,  C.  720; 
State  vs.  Berlin,  21  5.  C.  296. 

As  a  matter  of  fact  the  Legislature  of  this  State  at  every 
session  enacts  laws,  public  in  their  objects,  to  be  operative  in 
some  political  subdivision  of  the  State,  relating  to  subject  mat- 
ters as  general  in  their  nature  as  that  of  usury,  and  their  consti- 
tutionality has  never,  for  that  reason,  been  questioned.  Some 
years  ago  the  laws  pertaining  to  the  exemption  of  personal 
property  from  execution  and  attachment  process  were  substan- 
tially different  in  every  county,  but  their  validity  was  never 
doubted  so  far  as  we  know.  And,  as  a  matter  of  fact,  the  '*  Act 
to  exempt  wages  from  attachment  process,"  which  applied  to 
New  Castle  County  alone,  was  held  by  the  Court  to  be  constitu- 
tional. 

P.  W,  &  B.  R.  R,  Co.  vs,  Sharpe,  2  Pennewill  407. 

Until  very  recently  the  law  which  limits  the  lien  of  judg- 
ments to  a  period  of  ten  years  applied  to  New  Castle  Cotmty 
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alone,  and  was  declared  by  the  Supreme  Court  of  this  State  to 
be  constitutional. 

DeTJolinger  vs.  Maxwell,  4  Pennewill  186. 

We  think  it  clear  that  the  act  in  question  is  not  unconsti- 
tutional because  of  its  application  to  New  Castle  County  alone. 

Is  the  act  iinconstitutional  because  it  discriminates  in  favor 
of  those  persons  in  New  Castle  County,  who  make  loans  in  sums 
not  exceeding  one  hundred  dollars,  and  against  those  who  make 
loans  in  sums  exceeding  one  hundred  dollars?  We  imderstand  it 
to  be  one  of  the  contentions  of  the  defendant,  that  the  statute 
confers  privileges  on  the  former  class  that  are  denied  to  the 
latter,  and  imposes  penalties  on  the  latter  class  from  which  the 
former  is  exempt. 

The  Legislature  believing  that  certain  things  were  done,  and 
certain  methods  employed,  that  were  oppressive  to  a  large  num- 
ber of  people  of  small  means,  and  injurious  to  the  public  wel- 
fare, passed  the  act  in  question  for  the  purpose  of  remedying  an 
existing  evil.  It  unquestionably  had  the  right  to  determine 
where,  and  by  whom,  the  injurious  business  was  engaged  in, 
and  confine  the  operation  of  the  law  to  such  place  and  such  per- 
sons, provided  the  act  affected  all  of  such  persons  alike  and  did 
not  make  any  arbitrary  and  unreasonable  classification  of  them. 
The  effect  of  the  statute,  of  course,  was  to  give  to  those  persons 
who  made  small  loans  certain  privileges  which  were  not  given 
to  those  who  made  larger  ones,  but  if  it  operated  alike,  and 
without  discrimination,  upon  all  of  the  persons  in  the  county 
who  made  small  loans  we  fail  to  see  wherein  it  made  any  unlaw- 
ful classification  within  the  meaning  of  the  Constitution.  The 
purpose  of  the  law  was  to  regulate  a  business  and  not  to  create 
a  class. 

The  only  authority  cited  by  the  defendant  which  even  ap- 
parently conflicts  with  the  view  we  have  here  taken  is  that  of 
Ex  parte  Solincke  (Cat.)  82  Pac.  956,  and  we  will  refer  more  fully 
to  that  case  in  connection  with  the  next  question  to  be  consid- 
ered. But  we  wish  to  say  here  that  the  classification,  if  it  can 
be  so  called,  in  our  act,  of  those  who  loan  in  sums  not  exceeding 
$100  and  those  who  loan  in  larger  sums,  comes  within  the  rule 
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recognized  in  the  Solincke  case,  and  in  many  others,  as  the  cor- 
rect rule,  for  it  is  founded  upon  a  distinction  which  bears  some 
relation  to,  or  furnishes  cause  for,  the  particular  legislation  em- 
braced in  the  act. 

In  the  case  of  Ohio  vs,  Dollison^  194  C/.  S.  443,  in  which  the 
Court  upheld  the  constitutionality  of  a  local  option  law  which 
excepted  from  its  operation  druggists,  manufacturers  and  per- 
sons who  give  away  liquors  in  their  private  dwellings,  etc.,  Mr- 
Justice  McKenna  in  delivering  the  opinion,  said:  *'If  between 
the  plaintiff's  occupation  and  the  excepted  occupation  there  is 
such  difference  as  to  justify  a  difference  of  legislation,  necessarily 
he  cannot  complain." 

It  may  be  instructive  in  this  connection  to  cite  a  few  of  the 
more  recent  cases  in  the  Supreme  Court  of  the  United  States 
which  have  a  direct  bearing  on  the  point  we  are  considering. 
From  these  cases  it  appears  that  the  Supreme  Court  is  extremely 
careful  and  cautious  about  avoiding  a  State  law,  particularly 
when  it  appears  to  have  been  passed  in  the  exercise  of  the  police 
power  of  the  State,  and  for  the  purpose  of  remedjring  an  evil,  of 
the  existence  and  extent  of  which,  the  state  legislators  are  the 
sole  judges.  A  large  discretion  is  necessarily  vested  in  the  Legis- 
lature to  determine  what  the  pubUc  interests  require,  and  what 
measures  are  necessary  for  the  protection  of  such  interests.  In 
delivering  the  opinion  of  the  Court  in  the  case  of  Barbier  vs, 
Connolly,  113  (7.  S.  27,  Mr.  Justice  Field  says:  "But  neither 
the  amendment,  broad  and  comprehensive  as  it  is,  nor  any  other 
amendment,  was  designed  to  interfere  with  the  power  of  the 
State,  sometimes  termed  its  police  power."  ♦  *  ♦ 

"Class  legislation,  discriminating  against  some  and  favor- 
ing others,  is  prohibited;  but  legislation  which,  in  carrying  out 
a  public  purpose,  is  limited  in  its  application,  if,  within  the 
sphere  of  its  operation,  it  affects  alike  all  persons  similarly  siiu^ 
(Ued,  is  not  within  the  amendment."  The  same  Justice,  in  the 
case  of  U.  P.  Ry.  Co.  vs.  Mackey,  127  U.  S.  205,  says:  "The 
greater  part  of  all  legislation  is  special,  either  in  the  parties 
sought  to  be  bound  by  it  or  in  the  extent  of  its  application. 
*  *  *  Such  legislation  is  not  obnoxious  to  the  last  clause  of  the 
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Fourteenth  Amendment,  if  all  persons  subject  to  it  are  treated 
alike  under  similar  circumstances  and  conditions  in  respect  both 
to  the  privileges  conferred  and  the  liability  imposed." 

In  the  case  of  Otis  and  Gasman  vs  Parker,  187  U.  5.  606,  it 
was  contended  that  a  provision  of  the  Constitution  of  California, 
declaring  all  contracts  for  the  sale  of  stock  of  a  corporation  on 
margin  to  be  void,  was  in  conflict  with  the  Fourteenth  Amend- 
ment, although  such  provision  did  not  make  void  contracts  for  the 
purchase  of  other  things  than  stock,  on  margin.  Mr.  Justice 
Holmes  in  delivering  the  opinion  says:  *'With  regard  to  the  ob- 
jection that  this  provision  strikes  at  only  some,  not  all,  of  the 
objects  of  possible  speculation,  it  is  enough  to  say  that  proba- 
bly in  California  the  evil  sought  to  be  stopped  was  confined  in 
the  main  to  stock  in  corporations.  *  *  *  if  stopping  the  pur- 
chase and  sale  of  stocks  on  margins,  would  stop  the  gambling 
which  it  was  desired  to  prevent,  it  was  proper  for  the  people  of 
California  to  go  no  further  in  what  they  forbade.  The  circum- 
stances disclose  the  reasonable  ground  for  the  classification." 

In  the  case  of  M.  K,  &  T.  Ry.  Co.  vs.  May,  194  U.  S.  267, 
the  same  Justice,  in  deUvering  the  opinion  of  the  Court  says: 
"There  is  no  dispute  about  general  principles.  The  question  is 
whether  this  case  Ues  on  one  side  or  the  other  of  a  line  which 
has  to  be  marked  out  between  cases  differing  only  in  degree. 
With  regard  to  the  manner  in  which  such  a  question  should  be 
approached,  it  is  obvious  that  the  Legislature  is  the  only  judge 
of  the  policy  of  a  proposed  discrimination.  *  *  *  When  a  State 
Legislature  has  declared  that,  in  its  opinion,  policy  requires  a 
certain  measure,  its  action  should  not  be  disturbed  by  the  courts 
under  the  Fourteenth  Amendment,  unless  they  can  see  clearly 
that  there  is  no  fair  reason  for  the  law  that  would  not  require 
with  equal  force  its  extension  to  others  whom  it  leaves  untouched. 
*  *  *  Great  constitutional  provisions  must  be  administered 
with  caution.  Some  play  must  be  allowed  for  the  joints  of  the 
machine,  and  it  must  be  remembered  that  legislatures  are  ulti- 
mate guardians  of  the  liberties  and  welfare  of  the  people  in  quite 
as  great  a  degree  as  the  courts.*' 

In  these  two  broad  and  logical  opinions,  delivered  by  Jus- 
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tice  Holmes,  we  think  are  to  be  found  the  general  principles  that 
mtist  determine  the  question  we  are  now  considering,  and  largely 
govern  the  present  case.  Appl3ring  the  rule  he  laid  down  in  the 
first  case  to  our  own,  we  say,  if  stopping  the  lending  of  money 
in  amounts  not  exceeding  one  hundred  dollars,  except  in  the 
manner  provided  by  the  act,  would  stop  the  excessive  charges 
and  suppress  the  evil  it  was  designed  to  prevent,  it  was  proper 
for  the  L^slature  to  go  no  further  in  what  they  forbade.  The 
circumstances  disclose  the  reasonable  ground  for  the  classifica* 
tion.  In  its  general  principles,  if  not  in  its  facts,  it  would  seem 
difficult  to  find  a  case  more  analogous  to  the  one  before  us.  And 
appl3ring  the  opinion  delivered  by  Justice  Holmes  in  the  second 
case  above  cited  to  the  present  one,  we  say  there  is  no  dispute 
about  general  principles.  The  Legislature  is  the  only  judge  of 
the  policy  of  a  proposed  discrimination,  and  when  it  declared 
in  the  present  act  that  the  operation  of  the  law  should  be  con- 
fined to  persons  who  made  loans  in  sums  not  exceeding  one  hun^ 
dred  dollars  it  cannot  be  said  by  this  Court  there  was  no  fair 
reason  for  the  law  that  would  not  also  require  its  extension  to 
others  whom  it  leaves  untouched.  The  evil  was  caused  by  the 
lenders  of  small  sums  of  money,  and  if  the  Legislature  believed 
it  could  be  removed,  or  prevented  by  confining  the  law  to  such 
lenders,  they  had  a  right  to  do  so,  and  it  was  proper  to  go  no 
further. 

Having  determined  that  the  act  in  question  is  confined  to 
New  Castle  County ;  that  the  Legislature  had  a  right  to  so  con- 
fine it;  and  having  determined  also  that  they  had  a  right  to 
confine  it  to  those  persons  in  the  county  who  make  loans  in 
sums  not  exceeding  one  hundred  dollars,  we  will  now  inquire 
whether  the  act  is  rendered  imconstitutional  by  Section  8,  which 
excepts  from  its  operation  national  and  state  banks  and  trust 
companies  organized  under  the  laws  of  this  State. 

This  we  think  is  another  vital  and  crucial  point  in  the  case, 
and  we  were  not  without  difficulty  in  reaching  a  satisfactory 
conclusion.  But  after  carefully  examining  the  numerous  cases 
cited  on  both  sides,  and  considering  the  general  principles  entm- 
ciated  or  recognized  by  the  Supreme  Court  of  the  United  States 
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in  various  decisions,  we  are  clearly  of  the  opinion  that  the  said 
act  does  not,  by  reason  of  Section  8,  contravene  the  provisions 
of  the  said  Fourteenth  Amendment. 

Much  that  we  have  said  upon  the  next  preceding  point, 
and  the  authorities  cited  in  connection  therewith,  are  equally 
applicable  to  the  question  we  are  now  about  to  consider;  and 
it  is  entirely  unnecessary  to  repeat  here  what  we  have  said  above 
or  again  refer  specifically  to  the  same  authorities.  It  is  very 
earnestly  contended  by  the  defendant,  and  apparently  with 
much  confidence,  that  the  exception  of  national  and  state  banks 
and  trust  companies  from  the  operation  of  the  act  is  an  arbitrary 
and  unreasonable  classification,  and  a  denial  of  the  equal  pro- 
tection of  the  laws. 

Is  such  a  classification  of  the  persons  or  companies  who  are 
to  be  exempt  from  the  operation  of  the  statute  arbitrary  and 
tmreasonable  under  the  conditions  which  the  Legislature  be- 
lieved to  exist?  Is  it  not  possible  for  this  Court  to  say  there 
was  a  fair  reason  for  the  exception  ?  Does  not  the  classification 
rest  upon  some  difference  which  bears  a  reasonable  and  just 
relation  to  the  act  in  respect  to  which  the  classification  was  pro- 
posed? This,  according  to  all  the  authorities,  is  the  test,  and 
by  it  the  present  question  must  be  determined. 

See  the  opinion  of  Mr.  Justice  Brewer  in  Gulf  &  Pac,  Co, 
vs.  EUis,  165  U.  S.  150. 

It  may  be  well  at  this  point  to  consider  the  leading  author- 
ity cited  by  the  defendant,  and  upon  which  he  seems  to  confi- 
dently rely.  We  refer  to  the  case  of  Connolly  vs.  Union  Sewer 
Pipe  Co.,  184  U.  S.  540. 

The  Illinois  statute  which  was  involved  in  that  case  pro- 
vides that  **Any  purchaser  of  any  article  or  conmiodity  from 
any  person,  firm,  corporation  or  association  of  persons,  or  of 
any  two  or  more  of  them  transacting  business  contrary  to  any 
provision  of  the  preceding  sections  of  this  act  shall  not  be  lia- 
ble for  the  price  or  payment  of  such  article  or  commodity,**  etc. 
The  act  goes  on  to  define  a  ** trust;**  forbids  trusts  from  doing 
business  in  the  State;  provides  for  their  punishment  if  they 
violated  the  law,  and  provides  also  that  any  contract  or  agree- 
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ment  in  violation  of  the  act  should  be  void  and  uninforceable. 
Section  9  of  the  act  is  as  follows:  "The  provisions  of  this  act 
shall  not  apply  to  agricultural  products  or  live  stock  while  in 
the  hands  of  the  producer  or  raiser." 

It  is  impossible  to  conceive  of  any  reason  why  the  Legisla- 
ture of  Illinois  should  have  excepted  from  the  operation  of  the 
statute  dealers  in  agricultural  products  and  live  stock.  As  the 
Court  very  truly  said,  combinations  of  such  persons  were  just 
as  hurtful  to  the  public  interest  as  combinations  of  persons  en- 
gaged in  any  other  business.  "It  cannot  be  said,"  using  the 
language  of  the  Court,  "that  the  exception  was  of  slight  conse- 
quence, *  *  *  for  it  cannot  be  disputed  that  agricultural 
products  and  live  stock  in  Illinois  constitute  a  very  large  part 
of  the  wealth  and  property  of  the  State."  And,  it  may  be  re- 
marked, that  combinations  of  the  excepted  interests  were  just 
as  likely  to  happen  in  that  State,  and  perhaps  more  so,  than  of 
any  other  interests.  Such  a  classification  was  undoubtedly  arbi- 
trary and  unreasonable. 

In  the  Solincke  case  (supra),  which  counsel  for  defendant 
insist  is  strikingly  similar  to  our  own,  and  which  was  decided 
by  the  Supreme  Court  of  California,  the  statute  prohibited  per- 
sons who  loaned  money  in  sums  not  exceeding  $300  on  chattel 
mortgages  of  certain  kinds  of  property  from  charging  more  than 
a  specified  rate  of  interest,  but  did  not  prohibit  those  who 
loaned  in  the  same  sums  on  chattel  mortgages  on  other  kinds 
of  property  from  exacting  any  rate  of  interest  or  other  charge 
which  they  could  obtain  from  the  borrower.  It  was  upon  this 
arbitrary  distinction  that  the  Court,  approving  of  and  following 
the  reasoning  in  the  Sewer  Pipe  Company  case,  held  that  the 
statute  was  unconstitutional ;  although  the  Court  did  go  further 
and  say:  "there  is  no  substantial  reason  why  those  who  lend 
*  *  *  in  sums  exceeding  $300  upon  any  kind  of  security,  should 
be  allowed  to  exact  any  rate  of  interest,"  etc.  The  Solincke  case 
is  more  like  the  Sewer  Pipe  Company  case  than  our  own,  and  the 
classification  was  held  to  be  unconstitutional  for  the  same  rea- 
son in  each  case.  The  exceptions  in  the  Illinois  and  California 
statutes  are  not  at  all  analogous  to  that  contained  in  the  Dela- 
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ware  act.  In  the  passage  of  the  latter  act  it  is  manifest  that  the 
Legislature  were  seeking  to  regulate  a  business  that  had  grown 
to  be  injurious  to  the  public  welfare.  They  recognized  the  fact 
that  there  was  a  demand  in  New  Castle  County  for  small  loans 
for  which  household  goods  and  furniture  and  orders  on  employers, 
were  usually  given  as  security.  Because  of  the  smallness  of  the 
loans,  and  the  character  of  the  security,  such  loans  could  not  be 
obtained  at  the  legal  rate  of  interest,  and  it  was  necessary, 
therefore,  to  permit  the  lender  to  charge  a  rate  which  would  be 
in  excess  of  the  established  rate.  In  order,  however,  that  such 
lenders  might  enjoy  this  privilege,  which  was  denied  to  others, 
they  were  required  to  obtain  from  the  Clerk  of  the  Peace  certifi- 
cates of  registration,  and  do  certain  other  things  as  provided  in 
the  act.  To  effectuate  the  intent  and  purpose  of  the  Legislature, 
certain  penalties  were  imposed  upon  all  persons  who  should 
make  loans  at  a  rate  of  interest  above  six  per  cent.,  who  had  not 
complied  with  the  provisions  of  the  act,  except  national  and 
state  banks  and  trust  companies.  Was  such  a  classification  ar- 
bitrary and  unreasonable?  Can  it  be  said,  as  in  the  Illinois  case 
that  banks  and  trust  companies  were  as  likely  to  engage  in  the 
forbidden  business,  and  be  as  hurtful  to  the  public  interests  aA 
those  to  whom  the  act  did  apply?  We  think  not.  Manifestly 
the  Legislature  believed  that  banks  and  trust  companies  organ- 
ized under  the  laws  of  the  State  and  referred  to  in  Section  8, 
had  not  engaged,  and  would  not  be  likely  to  engage  in  the  busi- 
ness which  they  were  seeking  to  regulate,  and  in  the  evil  they 
designed  to  suppress;  and  therefore  should  not  be  unnecessarily 
hampered  and  embarrassed  in  the  conduct  of  their  Intimate 
business  by  the  requirements  imposed  upon  those  who  engage 
in  the  business  contemplated  by  the  act. 

No  doubt  the  Legislature  meant  by  "Trust  Companies" 
those  then  generally  known  in  this  State  as  such;  and  which  not 
only  exercised  some  of  the  powers  and  functions  of  banks,  but 
were  commonly  included  in  the  meaning  of  the  term  ''banking 
institutions." 

In  the  case  of  the  St  Louis  Consolidated  Coal  Company  vs. 
Illinois,  186  U.  S.  203,  a  statute  had  been  passed  by  theLegis- 
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lature  of  Illinois  which  provided  for  the  appointment  of  inspec- 
tors of  mines  and  the  payment  of  their  fees  by  the  owners  of 
the  mines,  and  limited  the  application  of  the  law  to  mines  where 
more  than  five  men  are  employed  at  any  one  time. 

The  Court  said:  ** Another  question  is  whether  the  act  (as 
amended  in  1897)  in  so  far  as  it  discriminates  as  to  penalties 
imposed  upon  some  persons  engaged  in  the  mining  business,  and 
not  upon  others,  is  a  proper  exercise  of  the  police  power.  It  is 
true  that  the  act  of  1897  amended  the  former  law  of  1896,by 
limiting  its  application  to  coal  mines  'where  more  than  five 
men  are  employed  at  any  one  time.'  This  is  a  species  of  classi- 
fication which  the  Legislature  is  at  liberty  to  adopt,  provided  it 
be  not  wholly  arbitrary  or  unreasonable,  as  it  was  in  Cotting  vs. 
Kansas  City  Stock  Yards  Company,  183  U.  S.  79,  in  which  an 
act  defining  what  should  constitute  public  stock  yards  and  regu- 
lating all  charges  connected  therewith  was  held  to  be  unconsti- 
tutional, because  it  applied  only  to  one  particular  company, 
and  not  to  other  companies  or  corporations  engaged  in  a  like 
business  in  Kansas,  and  thereby  denied  to  that  company  the 
equal  protection  of  the  laws.  In  the  case  under  consideration 
there  is  no  attempt  arbitrarily  to  select  one  mine  for  inspec- 
tion, but  only  to  assume  that  mines,  whicfi  are  worked  upon  so 
small  a  scale  as  to  require  only  five  operatives,  would  not  be 
likely  to  need  the  careful  inspection  provided  for  the  larger 
mines,  where  the  workings  were  carried  on  upon  a  larger  scale 
or  at  a  greater  depth  from  the  surface,  and  where  a  much  larger 
force  would  be  necessary  for  their  successful  operation.  It  is 
quite  evident  that  a  mine  which  is  operated  by  only  five  men 
could  scarcely  have  passed  the  experimental  stage,  or  that  pre- 
cautions necessary  in  the  operation  of  coal  mines  of  ordinary 
magnitude  would  be  required  in  such  cases.  There  was  clearly 
reasonable  foundation  for  a  discrimination  here.** 

And  adopting  the  same  reasoning  in  the  case  before  us,  it 
may  be  said  there  was  no  attempt  on  the  part  of  the  Legislature 
to  arbitrarily  except  banks  and  trust  companies  from  the  law*s 
operation ;  but  only  to  assume  that  they  would  not  be  likely  to 
engage  in  the  forbidden  business,  and  that  precautions  neces- 
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sary  respecting  those  whom  the  law  aflEected  would  not  be  re- 
quired as  to  them. 

The  character  and  standing  of  the  excepted  parties,  the 
nature  and  conduct  of  their  business,  and  existing  laws  which 
were  peculiarly  applicable  to  them,  furnished  a  fair  and  suflS- 
cient  reason  for  the  classification  contained  in  Section  8.  It 
should  be  remembered,  in  this  connection,  that  the  defendant 
in  the  indictment  demurred  to  was  not  one  of  the  class  excepted 
from  the  operation  of  the  act,  being  neither  a  bank  or  a  trust 
company,  and  should  not  therefore  be  heard  to  complain  that 
he  was,  by  reason  of  said  exception  contained  in  Section  8,  de- 
nied the  equal  protection  of  the  laws  in  that  he  was  denied  a 
privilege  which  was  not  denied  to  all  others  of  his  class. 

Clark  vs.  Kansas  City,  176  U.  S.  113. 

We  come  now  to  consider  whether  the  said  act  is  unconsti- 
tutional because  of  that  part  of  Section  5  which  prevents  the 
lender  from  exacting,  requiring  or  demanding  from  the  borrower 
interest  in  excess  of  the  legal  rate  of  six  per  cent.,  together  with 
an  additional  sum  at  the  rate  of  five  per  cent.,  whether  said  addi- 
tional sum  be  in  the  form  of  interest  or  for  services  rendered  or 
expenses  incurred. 

This  provision  of  the  statute  is  covered  by  the  fifth  cause  of 
demurrer,  and  it  is  contended  by  the  defendant,  is  in  violation 
of  that  part  of  said  Fourteenth  Amendment  which  prevents  the 
State  from  depriving  any  person  of  liberty  or  property  without 
due  process  of  law.  There  is  no  controversy  about  the  correct- 
ness of  the  general  principles  of  law  to  which  the  defendant  has 
referred  in  connection  with  this  question.  The  authorities  he 
cites  we  do  not  need  to  question.  But  in  this  case  the  question 
is  not — "what  is  the  liberty  of  the  citizen**  or  **what  is  his  prop- 
erty.** Undoubtedly  a  denial  of  his  right  to  make  contracts  and 
have  them  executed,  generally  speaking,  would  deprive  him  of 
his  liberty,  or  property,  within  the  meaning  of  the  said  Amend- 
ment. And  it  is  imquestionably  true  that  **  under  the  mere 
guise  of  police  regulations,  personal  rights  and  private  property 
cannot  be  arbitrarily  invaded." 
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But  the  question  we  are  to  determine  is,  whether  the  Legis- 
lature had  the  power  to  interfere  with  the  right  of  contract  to 
the  extent  they  did  by  Section  5  of  the  Act,  if  in  their  judgment 
it  was  necessary  in  order  to  suppress  the  evil  they  believed  to 
exist.  It  is  manifest  that  the  Legislature  believed  that  excessive 
and  unlawful  rates  were  exacted  under  the  guise  of  **  services 
rendered*'  and  "expenses  incurred;**  and  they  undoubtedly 
considered  that,  in  order  to  abate  the  evil,  it  was  essential  that 
the  means  of  eflEecting  the  evil  should  be  taken  away.  They  ac- 
cordingly provided  that  the  lender  should  not  charge  more  than 
five  per  cent,  in  addition  to  the  six;  and  intended  thereby  that 
such  additional  five  per  cent,  should  cover  all  extra  charges, 
including  those  for  services  rendered  and  expenses  incurred. 

We  are  clearly  of  the  opinion  that  the  Legislature  having 
the  power  to  abate  an  evil  which  they  believed  was  injurious 
to  the  public  welfare,  had  the  right  to  do  whatever  was  neces- 
sary to  make  eflEectual  that  power.  And  if  they  determined,  as 
they  evidently  did,  that  to  accomplish  the  purpose  of  the  act  it 
was  necessary  to  enact  the  provisions  of  Section  5,  they  had  a 
right  to  do  so,  and  were  not  thereby  depriving  any  citizen  of 
his  liberty  or  property  within  the  meaning  of  said  amendment. 

The  ninth  cause  of  demurrer  is  based  upon  that  part  of  the 
Constitution  of  this  State  which  provides  that  no  person  shall 
be  deprived  of  *  *  *  Uberty  or  property  unless  *  *  *  by  the 
law  of  the  land.  But  we  have  fully  covered  that  point  in  what 
we  have  said  in  the  discussion  of  those  causes  of  demurrer  which 
are  based  upon  the  Fourteenth  Amendment  to  the  Federal 
Constitution. 

The  tenth  cause  of  demurrer  sets  up  the  objection  that  the 
indictment  does  not  disclose  or  aver  that  the  said  Wilmington 
Loan  Company,  for  whom  the  said  defendant  is  averred  to  have 
acted  as  agent  in  the  premises,  was  guilty  of  the  violation  of 
any  provision  of  said  Chapter  149,  Volume  23,  Laws  of  Dela- 
ware, for  violation  of  which  the  said  defendant  is  charged  in 
the  said  indictment. 

In  respect  to  this  contention  we  think  it  is  sufficient  to  say 
that  the  only  way  in  which  corporations  can  violate  a  penal 
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Statute  is  by  and  through  the  acts  or  misconduct  of  its  officers 
or  agents.  And  in  the  present  case,  if  it  shall  be  shown  that  the 
defendant,  being  an  agent  and  representative  of  the  company 
mentioned  in  the  indictment,  violated  the  act  upon  which  the 
indictment  was  framed,  it  will  be  evidence  of  the  violation  of 
the  law  by  the  company;  the  proof  of  the  one  fact  will  neces- 
sarily establish  the  other.  We  think,  therefore,  that  the  aver- 
ment in  the  indictment  of  the  violation  of  the  provisions  of  the 
act  by  the  defendant,  acting  at  the  time  as  the  agent  of  said 
company,  was  a  sufficient  averment,  within  the  meaning  of  the 
act,  of  the  violation  of  the  law  by  the  company  he  represented. 

Grubb,  J.: — I  will  say  to  counsel  on  both  sides  that  Judge 
Pennewill  and  I  have  reached  the  same  conclusion  after  a  care- 
ful consideration  of  the  arguments  of  counsel  and  as  thorough  an 
examination  of  the  authorities  cited  as  the  time  at  our  disposal 
would  admit  of. 

I  therefore  concur  in  the  opinon  of  the  Court  as  read  by 
Judge  Pennewill. 

Lore,  C.  J.: — (dissenting).  I  have  very  carefully  consid- 
ered the  law  and  the  authorities  produced  in  this  case  in  the 
hope  that  I  might  be  able  to  agree  with  my  brethren  on  the  bench. 
But  after  a  most  careful  consideration,  the  provisions  of  the 
law  are  so  confused,  obscure  and  confficting,  that  I  have  been 
unable  to  put  any  reasonable  or  constitutional  construction 
upon  it.  In  my  judgment  the  law  to  be  enforced,  especially 
where  it  imposes  a  penalty,  ought  to  be  clear  enough  for  the 
people  upon  whom  it  is  to  be  enforced  to  understand  it  reason- 
ably and  for  the  Court  to  be  able  to  enforce  it  without,  what 
appears  to  my  judgment  to  be,  judicial  legislation, — ^adding  to 
the  law  judicially  enough  to  make  it  either  reasonable  or  consti- 
tutional. 

The  demurrer,  however,  is  overruled  by  a  majority  of  the 
Court. 
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Martin  Graboski  vs.  New  Castlb  Leather  Company,  a  cor- 
poration of  the  State  of  Delaware. 

Case — Personal  Injuries — Duty  of  Master  and  of  Servant — TreaU 
ment  of  the  Injury — Extent  of  Master's  Liability — Neg- 
ligence— Damages. 

1.  When  one  person  is  injured  by  the  negligence  of  another,  the 
wron^-doer  is  liable  lor  all  the  usual  and  natural  effects  and  results  of 
such  injury.  It  does  not  avail  him  to  say  ,that  if  the  injury  had  been 
more  speedily  or  more  skilfully  treated  tlie  actual  suffering  and  results 
would  not  have  been  so  great.  The  (question  is,  not  whether  the  injured 
person  took  the  wisest  counsel  or  apphed  the  best  remedies  to  the  wound, 
irat  whether  the  extent  of  the  injuries  complained  of  was  caused  by  and 
naturally  grew  out  of  the  injuries  inflicted  bv  the  negligence  of  the  wrone- 
doer.  It  is  the  duty  of  the  injured  person,  however,  to  use  all  reasonable 
care  and  precaution  in  effecting  a  cure. 

2.  _  Tne  primary  duties  of-  the  master  defined. 

(July  2.  1906.) 

Lore,  C.  J.,  and  Pennewill,  J.,  sitting. 

Thomas  F.  Bayard  for  plaintiff. 

James  W.  Ponder  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1906. 

Action  on  the  case  (No.  40,  September  Term,  1905),  tore- 
cover  damages  for  the  loss  of  a  finger  alleged  to  have  been  occa- 
sioned by  the  negligence  of  the  defendant  company.  See  facts 
in  charge  of  Court : 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — Martin  Graboski,  the  plain tifiE, 
complains  that  on  the  sixth  day  of  April,  1905,  he  was  in  the  em- 
ployment of  the  New  Castle  Leather  Company,  the  defendant; 
that  he  was  ordered  by  the  foreman  of  his  department  to  work 
upon  a  staking  machine,  as  to  which  he  was  ignorant,  entirely 
unskilled  and  tmtrained ;  that  the  floor  of  the  room  in  which  he 
worked  and  the  platform  on  which  he  stood  were  slippery  and 
unsafe,  and  that  the  speed  of  the  machine  was  changed  so  as  to 
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make  it  more  dangerous.  That  by  reason  of  the  tmsafe  place, 
and  the  change  in  the  speed  of  the  machine  which  were  caused 
by  the  negligence  of  the  defendant  company,  he  slipped  upon 
the  floor,  fell  forward,  one  hand  was  caught  in  the  machine  and 
so  crushed  and  injured  as  to  make  amputation  necessary.  For 
this  injury  he  claims  damages  in  this  suit. 

The  defendant  denies  that  the  floor  and  platform  on  which 
the  plaintiff  stood  were  unsafe  and  slippery  and  that  any  dan- 
gerous change  was  made  in  the  speed  of  the  machine.  It 
claims  that  the  plaintiff  was  fully  warned  as  to  the  danger  of 
the  machine,  and  was  carefully  instructed  in  its  use.  That  if 
there  was  any  negligence  in  the  case  it  was  that  of  the  plaintiff 
himself. 

The  law  governing  this  case  is  well  settled.  It  presents 
therefore  mainly  questions  of  fact  for  you  to  determine  from 
the  evidence. 

Upon  request  of  the  parties,  however,  the  Court  will  in- 
struct you  upon  certain  principles  of  law  which  are  to  govern 
you  in  reaching  your  verdict. 

The  relation  of  the  parties  to  this  suit  at  the  time  of  the 
accident  was  that  of  master  and  servant. 

It  is  the  duty  of  the  master  to  furnish  a  reasonably  safe 
place  in  which  the  servant  is  to  work,  and  reasonably  safe  ma- 
chinery and  tools  with  which  to  work.  They  need  not  be  the 
newest,  the  latest  type  or  the  best;  but  must  be  reasonably 
well  adapted  to  the  nature  of  the  business  in  which  they  are  to 
to  be  used. 

It  is  the  master's  duty  to  keep  such  place  and  tools  in  rea- 
sonably good  repair  and  condition.  Where  the  servant  is  ig- 
norant of  the  dangerous  character  of  the  machine,  of  the  tools 
or  place,  it  is  the  duty  of  the  master  to  warn  and  instruct  such 
servant  as  to  the  same.  If  he  fails  in  any  of  these  duties,  he  is 
liable  for  injury  resulting  therefrom. 

The  servant  in  accepting  employment,  however  dangerous, 
assumes  all  the  ordinary  and  apparent  risks  of  such  employ- 
ment. If  the  servant  knew  of  the  danger,  or  by  the  ordinary 
use  of  his  senses  could  have  known  thereof,  he  assumes  the  risk 
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and  may  not  recover  for  injuries  resulting  therefrom.  It  is 
the  servant  s  duty  also  to  take  all  reasonable  care  and  precau- 
tion to  avoid  accident. 

When  one  person  is  injured  by  the  negligence  of  another, 
the  wrong-doer  is  liable  for  all  the  usual  and  natural  effects  and 
results  of  such  injury.  It  does  not  avail  him  to  say,  that  if  the 
injury  had  been  more  speedily  or  more  skilfully  treated,  the 
actual  suffering  and  results  would  not  have  been  so  great.  The 
question  is,  not  whether  the  injured  person  took  the  wisest 
cotmsel  or  advice  or  applied  the  best  remedies  to  the  wound, 
but  whether  the  extent  of  the  injuries  complained  of  was  caused 
by  and  naturally  grew  out  of  the  injuries  inflicted  by  the  negli- 
gence of  the  wrong-doer.  One  may  not  escape  the  consequences 
of  his  own  misconduct,  by  showing  that  the  injured  man  was  not 
as  wise  or  careful  in  caring  for  the  wounds  as  he  possibly  might 
have  been.  It  is  the  duty  of  the  injured  man  however  to  use  all 
reasonable  care  and  precaution  in  effecting  a  cure. 

This  action  is  founded  upon  the  negligence  of  the  defendant 
company.  The  burden  of  proving  such  negligence  is  upon  the 
plaintiff.  If  the  defendant  was  not  guilty  of  the  negligence  which 
caused  the  accident,  it  is  not  liable.  Even  if  the  defendant  was 
guilty  of  negligence,  yet  if  the  plaintiff  was  also  guilty  of  negli- 
gence at  the  time  the  accident  happened  and  which  entered 
into  the  same,  the  defendant  is  not  Uable;  as  in  that  case  the 
plaintiff  would  be  guilty  of  contributory  negligence. 

Governed  by  these  principles  of  law,  you  are  to  reach  your 
verdict. 

If  you  should  find  for  the  plaintiff,  it  should  be  for  such  an 
amount  as  will  reasonably  compensate  him  for  his  injuries,  in- 
cluding therein  his  pain  and  suffering  in  the  past,  and  such  as 
may  result  to  him  in  the  future  therefrom,  and  also  for  his  lost 
time  and  wages,  and  for  any  impairment  of  ability  to  earn  a 
Kving  in  the  future  arising  from  such  injuries  as  may  be  dis- 
closed by  the  evidence. 

Verdict  for  defendant. 
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State  vs.  Howard  Honey. 
Criminal   Law — Homicide — Murder — Manslaughter — Malice — 
Self 'Defence — Deadly  Weapon — Presumption  of  Law — 
Reasonable  Doubt. 

1.  The  different  kinds  of  felonious  homicide  defined. 

2.  Malice,  express  and  implied,  defined. 

3.  The  law  respecting  self»defence  stated. 

(September  27,  1906.) 

Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 

Robert  H,  Richards,  Attorney-General,  and  Daniel  O.  Hasi- 
ings,  Deputy  Attorney-General,  for  the  State. 

George  L.  Torvnsend,  Jr.,  for  the  defendant. 

At  a  Court  of  Oyer  and  Terminer,  in  and  for  New  Castle 
County,  beginning  September  27,  1906,  the  defendant,  a  negro, 
was  indicted  and  tried  upon  the  charge  of  murder  in  the  first 
degree,  for  the  felonious  killing  with  a  deadly  weapon,  to  wit  a 
pistol,  of  one  Clarence  Morgan,  also  a  negro,  in  the  town  of 
Odessa,  on  the  night  of  August  29,  1906. 

The  evidence  of  the  State  tended  to  show  that  the  defen- 
dant first  provoked  a  quarrel  with  Clarence  Morgan  and  then 
pulled  his  pistol  upon  the  latter  and  began  firing;  that  Morgan 
then  returned  the  fire  of  the  defendant  and  that  thereupon  there 
were  four  or  five  shots  exchanged  between  the  two,  in  which 
both  were  wounded,  but  that  one  of  the  wounds  inflicted  upon 
Morgan  by  the  defendant  resulted  in  his  death  a  day  or  two 
succeeding  the  shooting. 
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The  evidence  of  the  defendant  was  to  the  eflEect  that  he 
was  first  fired  upon  by  the  deceased  and  only  fired  after  he  had 
been  shot  at  two  or  three  times  by  Morgan,  that  he  was  actually 
hit  by  the  latter  and  severely  wounded  in  the  neck  and  cheek» 
and  that  when  he  fired  the  last  shot  he  had  fallen  to  his  knees  as 
a  result  of  being  so  wounded  by  the  said  Morgan;  that  all  of 
the  shooting  that  he  did  was  in  necessary  self-defense. 

Pbnnewill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^The  prisoner,  Howard  Honey,  is 
charged  in  this  indictment  with  murder  of  the  first  degree, — it 
being  alleged  that  he  did  on  the  twenty-ninth  day  of  August, 
1906,  wilfully  and  maliciously  kill  and  murder  one  Clarence 
Morgan  with  a  sedate,  deliberate  mind  and  with  express  malice 
aforethought. 

It  is  incumbent  upon  the  State,  in  order  to  convict  the 
prisoner,  to  prove  all  the  necessary  and  essential  ingredients  of 
the  crime  alleged  in  this  indictment,  beyond  a  reasonable  doubt. 

Under  this  indictment  you  may  find  the  prisoner  guilty  in 
manner  and  form  as  he  stands  indicted;  that  is,  guilty  of  murder 
in  the  first  degree,— or  guilty  of  mtirder  in  the  second  degree, 
or  guilty  of  manslaughter,  or  not  guilty,  as  the  evidence  shall 
warrant. 

It  becomes  our  duty  therefore  to  define  to  you  the  diflEerent 
degrees  of  felonious  homicide.  Homicide  is  the  killing  of  one 
human  being  by  another.  Felonious  homicide  is,  in  this  State, 
of  three  kinds:  murder  of  the  first  degree,  murder  of  the  second 
degree,  and  manslaughter.  Malice  is  an  essential  ingredient  of 
the  crime  of  murder  of  both  degrees.  Without  malice  there  can 
be  no  murder  either  of  the  first  or  of  the  second  degree.  Malice 
is  a  condition  of  the  mind  or  heart.  As  here  used,  this  term  is 
not  restricted  to  spite  or  malevolence  toward  the  particular  per- 
son slain,  but  also  includes  that  general  malignity  and  reckless 
disregard  of  human  life  which  proceed  from  a  heart  void  of  a 
just  sense  of  social  duty  and  fatally  bent  on  mischief.  Wherever 
the  fatal  act  is  done  deliberately  or  without  adequate  cause,  the 
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law  presumes  that  it  was  done  with  malice,  and  the  burden  is 
on  the  prisoner  to  show  from  the  evidence,  or  by  inference  from 
the  circumstances  of  the  case,  that  the  act  was  not  done  with 
malice. 

Murder  of  the  first  degree  is  where  the  killing  was  done  with 
express  malice  aforethought,  or  in  perpetrating  or  attempting 
to  perpetrate  a  crime  punishable  with  death.  Express  malice 
aforethought  is  where  one  person  kills  another  with  a  sedate, 
deliberate  mind  and  formed  design;  which  formed  design  may 
be  manifested  in  many  ways.  The  deliberate  selection  and  use 
of  a  deadly  weapon  is  a  circumstance  which,  in  the  absence  of 
satisfactory  evidence  to  the  contrary,  indicates  the  existence 
in  the  mind  of  the  person  committing  the  act  of  a  deUberate 
formed  design  to  kill.  All  homicides  with  a  deadly  weapon  are 
presumed  to  be  malicious  until  the  contrary  appears  by  the  evi- 
dence, and  the  burden  of  proof  to  the  contrary  lies  on  the  ac- 
cused, as  the  natural  and  probable  consequences  of  the  act  are 
presumed  by  the  law  to  have  been  intended  by  the  person  in 
using  a  deadly  weapon.  If  the  jury  are  satisfied  from  the  evi- 
dence that  the  prisoner,  when  he  killed  the  deceased,  deliberately 
intended  so  to  do,  the  length  of  time  that  said  intention  existed 
is  immaterial,  and  the  killing  under  s^ich  circumstances  would 
be  murder.  It  must  be  remembered  that  even  the  most  sudden 
and  instantaneous  acts  may  be  accompanied  with  circumstances 
which  show  beyond  doubt  that  it  was  the  result  of  a  dehberate 
purpose.  Time,  that  is,  the  lapse  of  time,  need  not  enter  into 
consideration,  as  an  essential  or  necessary  element  of  delibera- 
tion, for  if  a  design  or  intention  to  take  life  be  but  the  concep- 
tion of  a  moment,  it  is  sufficient.  If  the  slayer  had  time  for 
thought,  and  thinking  but  for  a  moment,  did  intend  to  kill,  and 
in  fact  did  kill,  it  is  just  the  same,  in  legal  contemplation  as  if 
he  had  intended  it  for  a  length  of  time,  and  killing  under  such 
circumstances  is  held  to  be  both  deliberate  and  premeditated. 

Murder  in  the  second  degree  is  where  the  killing  was  done 
with  implied  malice.  Implied  malice  is  an  inference  or  conclu- 
sion of  law  from  the  facts  found  by  the  jury.  Murder  of  tha 
second  degree  is  where  there  was  no  deliberate  mind  or  formed 
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design  to  take  life  or  to  perpetrate  a  crime  punishable  with 
death,  but  where  the  killing  was  done  without  justification  or 
excuse  and  without  provocation,  or  without  sufficient  provoca- 
tion to  reduce  the  oflEense  to  manslaughter. 

Implied  or  constructive  malice,  being  an  inference  or  con- 
clusion of  law  from  facts  actually  proved  before  the  jury,  is 
implied  by  law  from  every  unlawful,  deliberate,  cruel  act  com- 
mitted by  one  person  against  another,  however  sudden  the  act 
may  be,  for  the  law  considers  that  he  who  does  a  cruel  act  vol- 
mitarily,  does  it  maliciously. 

In  order  that  you  may  have  a  definite  idea  of  the  distinc- 
tion between  the  two  degrees  of  murder,  we  say  to  you,  first 
wherever  there  exists  a  design  or  intention,  deliberately  formed 
in  the  mind  of  the  accused,  to  take  life,  and  death  ensues  from 
his  act,  it  is  murder  with  express  malice,  and  consequently  mur- 
der of  the  first  degree.  Secondly:  where  there  exists  no  such 
design  or  intention  to  take  life,  but  death  results  from  an  unlaw- 
ful act  of  violence  on  the  part  of  the  accused,  and  in  the  absence 
of  adequate  or  sufficient  provocation,  it  is  murder  with  or  by 
implied  mahce,  and  therefore  murder  in  the  second  degree. 

Manslaughter  is  where  one  person  unlawfully  kills  another 
without  malice.  In  order  to  reduce  the  crime  to  manslaughter, 
the  provocation  must  be  very  great — so  great  indeed  as  to  pro- 
duce such  a  transport  of  passion  as  renders  the  person  for  the 
time  being  deaf  to  the  voice  of  reason.  While  murder  proceeds 
from  a  wicked  and  depraved  spirit  and  is  characterized  by 
malice,  manslaughter  results  from  no  malignity,  but  from  tmpre- 
umeditated  and  unreflecting  passion. 

The  burden  of  establishing  self-defense, — ^where  it  is  set  up 
as  a  defense —  to  the  satisfaction  of  the  jury,  rests  upon  the 
prisoner.  In  repelling  or  resisting  an  assault,  no  more  force 
may  be  used  than  is  necessary  for  the  purpose,  and  if  the  person 
assailed  use  in  his  defense  greater  force  than  is  necessary  for 
that  purpose,  he  becomes  the  aggressor.  If  the  deceased  first 
attacked  the  prisoner,  even  though  the  attack  was  of  such  a 
character  as  to  create  in  the  mind  of  the  prisoner  a  reasonable 
belief  that  he  was  in  danger  of  death  or  great  bodily  harm,  it 
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was  his  duty  to  retreat,  if  he  could  safely  do  so,  or  to  use  such 
other  reasonable  means  as  were  within  his  power  to  avoid  kill- 
ing his  assailant.  No  one  may  take  the  life  of  another,  even  in 
the  exercise  of  the  right  of  self-defense,  tmless  there  is  no  other 
available  means  of  escape  from  death  or  great  bodily  harm. 
If  the  jury  are  satisfied  from  the  evidence  that  the  deceased 
first  attacked  the  prisoner,  and  from  the  character  of  such  attack 
the  prisoner  had  reasonable  cause  to  believe,  and  did  believe, 
that  he  was  in  imminent  danger  of  death  or  great  bodily  harm, 
and  that  he  had  no  other  reasonable  means  of  avoiding  or  pre- 
venting death  or  great  bodily  harm,  then  the  killing  of  the  de- 
ceased was  a  justifiable  act  of  self-defense,  and  the  prisoner 
should  be  acquitted  of  any  crime  whatever. 

If  you  shall  be  satisfied  from  the  evidence  that  the  pris- 
oner killed  the  deceased  unlawfully,  your  next  duty  will  be  to 
determine  the  grade  of  the  offense  in  accordance  with  the  in- 
structions given  you  by  the  Court.  In  the  discharge  of  that 
duty  you  should  not  be  swayed  or  influenced  by  any  considera- 
tion of  the  punishment  which  may  follow  a  conviction.  It  is 
your  duty  to  determine  and  declare  whether  the  prisoner  under 
this  indictment  is  guilty  of  any,  and,  if  any,  of  what  offense; 
and  there  your  duty  ends. 

In  every  criminal  case  the  accused  is  presumed  to  be  inno- 
cent until  his  guilt  is  proved  to  the  satisfaction  of  the  jury  be- 
yond a  reasonable  doubt.  If  after  carefully  and  conscientiously 
considering  and  weighing  all  the  evidence  in  the  case,  you  should 
entertain  a  reasonable  doubt  of  the  guilt  of  the  prisoner,  that 
doubt  must  insure  to  his  benefit,  and  your  verdict  should  be  not 
guilty.  But  such  a  doubt  must  not  be  a  mere  fanciful,  vague  or 
speculative  doubt,  but  a  reasonable,  substantial  doubt,  remain- 
ing in  your  minds  after  a  careful  consideration  of  all  the  evi- 
dence, and  such  a  doubt  as  reasonable,  fair-minded  and  con- 
scientious men  would  entertain  under  all  the  facts  and  circum- 
stances of  the  case. 

Verdict,  guilty  of  manslaughter. 
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State  vs,  Andrew  J.  Fleetwood. 

Criminal  Law — Murder — Abortion — Malice — Evidence — Dying 
Declarations — Verdict — Rec^onable  Doubt, 

1.  Under  an  indictment  for  murder  of  the  second  degree,  where  the 
death  was  caused  by  an  abortion,  the  verdict  may  be  murder  of  the  sec- 
ond degree;  manslaughter,  assault  only,  or  not  guilty.  Upon  the  trial 
of  any  person  for  any  felony  whatever,  (capital  cases  only  excepted), 
where  the  crime  charged  shall  include  an  assault  against  the  person,  it 
shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  find  a  verdict  of 
guilty  of  assault. 

2.  In  such  a  trial  the  defendant  may  introduce  testimony  to  con- 
tradict the  dying  declarations  of  the  deceased  put  in  evidence  by  the 
State. 

3.  Any  person  who  administers  a  drug,  or  uses  an  instrument,  with 
the  intent  to  procure  the  miscarriage  of  any  pregnant  woman,  supposed 
by  such  p^-son  to  be  pregpant  unless  the  same  mav  be  necessary  to  pre- 
serve her  life,  is  engaged  in  the  commission  of  a  felony,  and  if  the  death 
of  the  pregnant  woman  results  from  his  act,  the  law  implies  malice,  and 
the  perpetrator  thereof  would  be  ^Ity  of  murder  of  the  second  degree. 
And  it  would  be  no  defense,  or  mitigation  of  the  crime,  that  the  deceased 
woman  consented  to  or  even  solicited  him  to  perform  such  act. 

4.  When  a  person  comes  to  the  conviction  that  he  is  about  to  die, 
fully  apprehends  it,  and  believes  in  his  own  mind  that  death  is  surely  and 
inevitably  approaching,  and  near  at  hand,  he  is  in  the  same  practical 
state  as  it  called  on  in  a  court  of  justice  under  the  sanction  of  an  oath,  and 
his  declarations  as  to  the  cause  of  his  death  are  to  be  considered  equal  to 
an  oath.  But  they  are  nevertheless  open  to  observation,  for  though  the 
sanction  is  the  same,  the  opportunity  of  investigating  the  truth  is  very 
different;  and  therefore  the  accused  is  entitled  to  every  allowance  and 
benefit  he  may  have  lost  by  the  absence  of  the  opportunity  of  more  full 
investigation  by  the  means  of  cross-examination. 

(October  6,  1906.) 

Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 

Robert  H.  Richards,  Attorney-General,  and  Daniel  0,  Hast* 
ings.  Deputy  Attorney-General,  for  the  State. 

Robert  C.  White  and  James  A,  Marsh  for  the  defendant. 

At  a  Court  of  Oyer  and  Terminer  held  in  Sussex  County  in 
October,  1906,  the  defendant  was  put  on  trial  upon  an  indict- 
ment for  MuRDSR  OF  THE  SECOND  Degree,  the  indictment 
charging  that  on  the  30th  day  of  January,  1906,  at  Broad 
Creek  Himdred,  Sussex  County,  the  defendant  caused  and  pro- 
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cured  one  Flossie  Messick  to  miscarry,  abort  and  bring  forth  a 
child,  with  which  she  was  then  and  there  pregnant,  and  by 
him  so  supposed  to  be,  by  the  use  of  a  certain  instrument  then 
by  him  used,  and  that  he  thereby  inflicted  upon  her  injuries  of 
which  she  died  in  the  City  of  Philadelphia,  on  the  8th  day  of 
March  of  the  same  year. 

Arthur  Sellers,  Chief  Deputy  Coroner  of  Philadelphia,  was 
produced  as  a  witness  by  the  State  to  prove  certain  alleged  dy- 
ing declarations  made  by  Flossie  Messick  at  the  Medico-Chircur- 
gical  Hospital  in  Philadelphia,  on  March  7,  1906,  and  said  wit- 
ness testified  in  substance  as  follows: 

When  I  went  to  the  hospital,  I  saw  a  young  ladyljring  in 
bed  there  who  told  me  her  name  was  Flossie  Messick.  She  was 
suffering  intense  agony,  as  was  apparent  to  any  person  who  saw 
her.  She  made  a  statement  to  me,  but  before  doing  so  her  at- 
tention was  called  to  her  physical  condition.  Doctor  Keene 
was  present  at  the  time,  and  she  was  told  by  him  that  she  could 
not  recover.  She  was  asked  whether  she  knew  that  she  was 
going  to  die,  and  she  said  that  she  did  and  that  she  wanted  to 
die.  She  said  that  she  knew  she  was  djring,  and  she  said,  **0h 
let  me  die,  let  me  die,'*  and  called  for  the  nurse  several  times 
and  vomited  while  I  was  there  and  threw  herself  back  on  the 
pillow  and  said  she  was  in  terrible  agony  and  pain  and  that  she 
wanted  to  die  and  said  **just  go  away  and  let  me  die.** 

The  witness  was  then  asked  by  the  Attorney-General 
whether  Flossie  Messick  subsequently  to  her  statements  as  to 
her  realization  of  impending  death  made  any  statement  to  the 
witness  concerning  the  cause  of  her  condition,  and  if  so,  what 
was  the  statement.  This  was  objected  to  by  cotmsel  for  defen- 
dant on  the  ground  that  the  State  had  not  shown  with  sufficient 
clearness  that  Flossie  Messick  realized  that  she  was  in  a  dying 
condition  at  the  time  said  statements  were  made. 

Lore,  C.  J.: — We  have  no  doubt  about  the  admissibility 
of  this  testimony.  The  witness  states  distinctly  that  the  de- 
ceased knew  she  was  dying  and  wanted  to  die  then. 

A.  I  asked  her  where  she  resided  and  she  told  me  at  Laurel, 
Delaware.    I  asked  her  when  she  came  to  Philadelphia  and  she 
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said  some  six  or  eight  months  ago;  that  is,  six  or  eight  months  be- 
fore the  seventh  day  of  March.  I  said  to  her,  **  Who  was  responsi- 
ble for  your  condition?"  and  she  told  me  a  man  by  the  name  of 
Edward  Daly,  and  that  she  had  been  about  four  months  preg- 
nant. She  said  that  she  left  Philadelphia  at  the  end  of  January 
and  came  to  Laurel,  Delaware,  for  the  purpose  of  getting  rid  of 
this  child;  that  she  came  to  Laurel  about  three  or  four  weeks 
ago  and  that  Dr.  Fleetwood  of  Laurel,  Delaware,  performed  an 
operation  upon  her.  I  asked  her  where  the  operation  was  per- 
fonned,  and  she  said  it  was  performed  in  the  woods.  I  asked  her 
where  the  woods  was  and  she  said  not  far  from  the  home  of  her 
grandmother,  Lizzie  Gibbons.  I  asked  her  how  it  came  that  she 
went  to  Dr.  Fleetwood,  and  she  said,  '*I  knew  that  he  was  that 
kind  of  a  doctor. *'  She  said,  "I  saw  him  passing  up  the  road  and 
I  stopped  him  and  asked  him  whether  he  would  perform  the 
operation,  and  he  said  he  would.  He  passed  the  house  and  I 
got  in  his  carriage  and  we  went  to  the  woods.  It  was  in  the 
evening.'*  I  said  to  her,  *'Did  he  use  instruments  upon  you?" 
and  she  said  **  Yes."  I  said,  **How  do  you  know  that?"  and  she 
said,  "Because  I  felt  them."  I  said,  '*Did  you  see  them?"  and 
she  said,  **No,  I  did  not;  it  was  too  dark.  I  could  not  see  them." 
I  said,  "Then  what  happened?"  She  said,  **He  made  me  lie 
upon  the  ground  for  some  time  and  then  told  me  that  I  could 
get  up  and  go  home,  and  I  got  up  and  went  to  the  home  of  my 
grandmother,  Lizzie  Gibbons."  I  said,  "Then  what  happened?" 
She  said,  "A  couple  of  days  after  that  Dr.  Fleetwood  came  to 
the  house  and  it  was  the  next  day  after  the  day  that  my  baby 
was  bom  that  Dr.  Fleetwood  came  to  the  house."  She  said 
that  when  Dr.  Fleetwood  came  to  the  house,  Lizzie  Gibbons, 
her  grandmother,  was  present.  That  is  all  that  I  recollect  of 
her  conversation  with  me,  but  that  is  substantially  her  state- 
ment. 

The  defendant  was  produced  as  a  witness  in  his  own  behalf 
and  stated  that  a  short  time  before  the  sickness  and  miscarriage 
of  the  deceased,  she  met  him  on  the  road  near  her  grandmother's 
house,  told  him  she  was  in  trouble,  and  asked  him  if  he  would 
perform  an  operation  upon  her,  but  that  he  emphatically  refused 
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to  do  SO.  The  defendant  further  stated  that  he  was  subsequently- 
called  in  by  the  grandmother  of  Flossie  Messick  to  see  the  latter 
and  found  her  suffering  with  labor  pains,  and  that  he  then  said 
to  her,  ** Flossie,  what  has  brought  this  on  you?" 

The  Attorney-General  objected  to  the  witness'  detailing 
what  Flossie  Messick  said  at  that  time;  it  not  being  a  dying 
declaration.  White,  of  counsel  for  defendant,  stated  that  they 
would  prove  by  the  defendant  and  other  witnesses,  statements 
made  by  Flossie  Messick  which  were  contradictory  of  her  dying 
declarations  put  in  evidence  by  the  State,  namely,  that  Dr. 
Fleetwood  produced  the  miscarriage  by  performing  a  criminal 
operation. 

Mr.  Richards  : — I  admit  that  he  can  do  that. 

The  witness  was  then  allowed  to  continue  as  follows:  I  said 
"Flossie,  what  has  brought  this  on  you?  You  are  in  labor  and 
will  have  a  miscarriage  some  time  to-night."  She  said,  "I  have 
tried  several  doctors  and  none  would  help  me,  and  I  have  done 
it  myself  with  a  hatpin."  Mrs.  Gibbons,  the  girl's  grandmother, 
was  present  and  heard  that  statement. 

(Lizzie  Gibbons  above  referred  to  was  subsequently  pro- 
duced on  behalf  of  the  defendant  and  corroborated  Dr.  Fleet- 
wood's testimony  regarding  Flossie  Messick's  statements  as  to 
how  the  miscarriage  was  produced). 

Lore,  C.  J.,  charging  the  jury. 

Gentlemen  of  the  jury: — The  defendant,  Andrew  J.  Fleet- 
wood, is  charged  in  the  indictment  with  the  crime  of  murder  of 
the  second  degree. 

It  is  charged  and  claimed  by  the  State,  that  on  the  thirtieth 
day  of  January  of  the  present  year,  at  Broad  Creek  Hundred  in 
this  county,  the  defendant  caused  and  procured  one  Flossie 
Messick  to  miscarry,  abort  and  bring  forth  a  child,  with  which 
she  was  then  and  there  pregnant,  and  by  him  so  supposed  to 
be,  by  the  use  of  a  certain  instrument  then  by  him  used,  and 
that  he  thereby  inflicted  upon  her  injuries  of  which  she  died  in 
the  City  of  Philadelphia,  on  the  eighth  day  of  March  last. 
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Under  this  indictment,  if  the  evidence  shall  warrant,  you 
may  find  any  one  of  four  verdicts,  viz., — ^murder  of  the  second 
degree;  manslaughter;  assault  only;  or  not  guilty. 

The  character  of  the  offense  is  such  that  we  deem  it  tmnec- 
essary  now,  to  define  and  distinguish  the  different  degrees  of 
felonious  homicide,  and  will  only  say  to  you  that  murder  of  the 
second  degree,  the  offense  charged,  is  where  the  killing  is  with 
implied  malice  aforethought. 

Under  a  statute  of  this  State,  every  person  who  with  the 
intent  to  procure  the  miscarriage  of  any  pregnant  woman,  sup- 
posed by  such  person  to  be  pregnant,  unless  the  same  may  be 
necessary  to  preserve  her  life,  shall  administer  to  her,  advise  or 
prescribe  for  her,  or  cause  to  be  taken  by  her  any  poison,  drug, 
medicine  or  other  noxious  thing,  or  shall  use  any  instrument, 
or  other  means  whatever,  or  shall  aid,  assist  or  counsel  any  per- 
son so  intending  to  procure  a  miscarriage,  whether  such  miscar- 
riage be  accomplished  or  not,  shall  be  guilty  of  a  felony.  {Rev. 
Code,  930). 

Where,  therefore,  any  person  so  administers  a  drug  or  uses 
an  instrument,  contrary  to  the  provisions  of  the  said  law,  he  is 
engaged  in  the  conmiission  of  a  felony,  and  if  the  death  of  the 
pregnant  woman  results  from  his  act,  the  law  implies  malice 
and  the  perpetrator  thereof  would  be  guilty  of  murder  of  the 
second  degree. 

Should  you  be  satisfied,  therefore,  beyond  a  reasonable 
doubt,  that  Andrew  J.  Fleetwood,  the  defendant,  on  or  about 
the  thirtieth  day  of  January,  1906, — ^the  date  not  being  material, 
if  the  time  proved  by  the  State  was  before  the  finding  of  this 
indictment  and  within  two  years  next  after  the  commission 
of  the  offense — did  cause  Florence  Messick  to  miscarry,  by  the 
use  of  an  instrument  as  set  forth  in  the  indictment,  she  then 
and  there  being  pregnant  and  supposed  or  known  by  him  to  be 
pregnant,  and  that  she  died  from  injuries  received  in  effecting  said 
miscarriage;  you  would  be  relieved  of  any  doubt  as  to  the  exis- 
tence of  malice  or  as  to  the  grade  of  the  crime;  because  in  such 
case  malice  is  conclusively  implied  by  law,  and  your  verdict 
should  be  guilty  of  murder  of  the  second  degree.    It  would  be 
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no  defense  or  mitigation  of  the  crime  that  the  deceased  woman 
consented  to  or  even  solicited  him  to  perform  such  an  operation. 

This  case  lies  within  a  very  narrow  compass.  It  is  not  dis- 
puted by  the  defendant  that  Flossie  Messick  had  a  miscarriage 
about  the  time  alleged,  or  that  she  died  some  five  or  six  weeks 
thereafter;  but  he  claims  that  he  did  not  produce  the  miscarriage, 
or  that  even  if  he  did  the  death  of  Flossie  Messick  did  not  result 
therefrom. 

You  have  in  evidence  in  this  case,  the  dying  declarations 
of  Flossie  Messick.  We  have  been  asked  by  the  defendant's 
cotmsel  to  charge  as  to  the  degree  of  credit  to  be  given  by  you 
to  such  declarations.  Baron  Anderson  in  B.  R.  vs,  Ashton,  2 
Lewin  C,  C,  147,  cited  in  1  Roscoe's  Criminal  Evidence,  8  Am. 
Ed.,  63,  lays  down  this  rule:  **When  a  party  comes  to  the 
conviction,  that  he  is  about  to  die,  he  is  in  the  same  practical 
state  as  if  called  on  in  a  Court  of  Justice,  under  the  sanction 
of  an  oath,  and  his  declarations  as  to  the  cause  of  his  death 
are  to  be  considered  equal  to  an  oath,  but  they  are  nevertheless 
open  to  observation,  for  though  the  sanction  is  the  same,  the 
opportunity  of  investigating  the  truth  is  very  different,  and 
therefore  the  accused  is  entitled  to  every  allowance  and  benefit 
he  may  have  lost  by  the  absence  of  the  opporttmity  of  more 
full  investigation  by  the  means  of  cross-examination.** 

Our  courts  in  State  vs.  Frazer,  1  Houst.  Cr.  Cos.  186,  say : 
**In  such  a  situation  and  in  view  of  the  death,  which  he  fully 
apprehends,  and  believes  in  his  own  mind  to  be  surely  and  in- 
evitably approaching,  and  near  at  hand,  the  conscious  solemnity 
of  the  occasion,  and  his  duty  to  speak  the  truth,  and  nothing 
but  the  truth,  is  rightly  assumed  in  law  to  invest  his  declarations 
made  under  such  circumstances,  with  as  high  a  sanction,  and 
as  much  credibility,  as  if  made  under  the  obligations  of  an  oath 
duly  and  formally  administered  in  a  court  of  justice  under 
ordinary  circumstances.** 

To  convict  of  the  offense  charged  in  the  indictment,  indeed 
of  any  crime,  it  is  incumbent  upon  the  State  to  prove  every  ma- 
terial element  of  the  crime  to  your  satisfaction  beyond  a  rea- 
sonable doubt.    If  there  be  a  reasonable  doubt  of  his  guilt,  the 
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accused  should  be  acquitted;  for  every  accused  person  is  pre- 
sumed to  be  innocent  until  he  is  so  proven  to  be  guilty.  Such  a 
doubt,  howevef ,  must  be  a  reasonable  one  under  all  the  circum- 
stances of  the  case,  and  must  grow  out  of  the  evidence.  It  must 
not  be  a  fanciful  doubt,  a  visionary,  speculative  or  sympathetic 
one,  but  such  a  doubt  as  upon  careful  and  conscientious  consid- 
eration of  all  the  evidence  you  feel  constrained  to  entertain. 

Governed  by  the  principles  of  law  we  have  just  announced 
in  this  charge,  it  is  now  your  duty  carefully  and  conscientiously 
to  determine  the  verdict  you  are  to  render. 

If  you  believe  that  Flossie  Messick  came  to  her  death  by 
reason  of  the  miscarriage  caused  by  Andrew  J.  Fleetwood,  when 
the  same  was  not  necessary  to  preserve  her  life,  which  he  pro- 
cured by  the  use  of  an  instrument,  as  set  forth  in  the  indictment, 
she  at  the  time  being  pregnant  and  supposed  to  be  so  by  him, 
his  offense  would  be  murder  of  the  second  degree,  and  you  should 
so  find  by  your  verdict. 

If  you  should  not  so  believe,  however,  but  should  be  satis- 
fied that  her  death  was  caused  by  the  unlawful  act  of  the  de- 
fendant, without  malice,  your  verdict  should  be  manslaughter. 

Should  you  be  satisfied  from  the  evidence  that  he  is  not 
guilty  of  either  murder  of  the  second  degree  or  of  manslaughter, 
but  that  he  did  tmlawfuUy  assault  Flossie  Messick,  your  verdict 
should  be  guilty  of  an  assault,  inasmuch  as  the  law  of  this  State 
expressly  provided,  that  upon  the  trial  of  any  person  for  any 
felony  whatever  (capital  cases  only  excepted),  where  the 
crime  charged  shall  include  an  assault  against  the  person,  it 
shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  find  a 
verdict  of  guilty  of  assault  against  the  person  indicted,  if  the 
evidence  shall  warrant  such  finding.  If  you  believe  from  the 
evidence  that  the  defendant,  contrary  to  the  statute  in  that 
behalf,  used  an  instrument  upon  Flossie  Messick,  with  intent 
to  procure  a  miscarriage,  she  being  pregnant  and  so  supposed 
to  be  by  him,  even  though  her  death  did  not  result  from  such 
miscarriage,  yet  such  act  being  unlawful,  would  constitute  an 
assault  in  law,  and  you  should  so  find  by  your  verdict. 
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This  case  is  one  of  grave  moment,  and  we  conmiend  it  to 
your  most  careful  and  conscientious  consideration.  The  crime 
charged  is  a  heinous  one. — one  upon  which  the  law  of  this  State 
has  set  the  brand  of  infamy.  If  this  defendant  has  been  proven 
guilty  of  the  crime  charged,  it  is  your  duty  fearlessly  and  con- 
scientiously so  to  find  by  your  verdict;  but  if  it  be  not  so  proven, 
it  is  equally  your  duty  to  acqtiit  him. 

Verdict,  not  guilty. 


State  vs.  Oliver  Cbphus. 

Criminal  Law — Murder  of  the  Second  Degree — Malice  Implied — 
Self 'Defense — Deadly  Weapon — Wooden  Club  or  Stick — 
Reasonable  Doubt. 

1.  Different  degrees  of  murder  defined. 

2.  Manslaughter  defined. 

3.  Where  the  circumstances  surrounding  the  case  show  that  the 
killixi|g:  was  committed  under  the  influence  of  a  wicked  and  depraved  heart , 
or  with  a  cruel  and  wicked  indifference  to  human  life,  the  law  implies 
malice,  and  makes  the  offense  miarder  of  the  second  degree. 

4.  Implied  malice,  (which  must  be  proved  in  order  to  establish  mur- 
der of  the  second  deeree),  is  an  inference  or  conclusion  of  law  from  the 
facts  actually  proved,  and  is  implied  by  law  from  every  deliberate  cruel 
act  committed  bv  one  person  against  another,  however  sudden  the  act 
may  be,  for  the  law  considers  that  he  who  does  a  cruel  act  voluntarily 
does  it  maliciously. 

5.  When  the  killing  was  done  with  a  deadly  weapon,  malice  is  pre- 
sumed in  the  absence  of  evidence  to  the  contrary,  and  tne  burden  of  show- 
ing the  contrary  is  on  the  accused.  A  deadly  weapon  is  such  a  weapon 
as  is  likely  to  produce  death  when  used  by  one  person  against  another ; 
such,  for  example,  as  a  knife  or  piece  of  wood  ot  sufficient  size  to  cause 
death  to  one  who  may  be  struck  with  it. 

6.  What  constitutes  lawful  self-defense.  A  statement  of  the  law. 
In  order,  however,  to  justify  or  excuse  the  accused  in  striking  the  fatal 
blow  it  is  not  sufficient  that  he  at  the  time  believed  himself  to  be  in  dan- 
ger of  death  or  great  bodily  harm,  at  the  hands  of  the  deceased,  but  the 
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drctiinstances  must  have  been  such  as  to  justify  a  reasonable  man  in  such 
belief;  and  further,  that  there  was  no  reasonable  way  of  avoiding  or  es- 
capixig  from  such  danger  except  by  slaying  the  assailant. 

(October  8,  1906). 
Lore,  C.  J„  and  Pennewill  and  Boyce,  J.  J.,  sitting. 
Daniel  O.  Hastings,  Deputy  Attorney-General,  for  the  State. 
Robert  G.  Houston  for  the  defendant. 

At  a  Court  of  Oyer  and  Tenniner  held  in  Sussex  County  on 
October  8,  1906,  the  prisoner,  a  young  negro,  was  placed  upon 
trial  upon  an  indictment  charging  murder  of  the  second  degree, 
for  the  killing  of  William  H.  Passwater,  a  white  man»  in  Seaford 
Hundred.  The  State  offered  evidence  tending  to  prove  that  on 
the  evening  of  Saturday,  July  21,  1906,  near  Horsey 's 
Cross  Roads,  while  the  deceased  and  others  were  assisting  in 
removing  a  mule  from  the  position  of  straddling  a  wagon  tongue, 
several  colored  men,  among  them  being  the  prisoner,  passed 
along  the  said  road  and  used  insulting  language  towards  the 
deceased  and  his  companions.  That  thereupon  the  deceased 
went  out  in  the  road  and  started  towards  the  colored  men,  all 
of  whom  retreated  except  the  prisoner,  who  advanced  towards 
the  deceased  with  a  large  club  in  his  hands;  that  the  deceased 
also  had  a  small  stick  which  he  had  picked  up  on  the  way ;  that 
at  the  suggestion  of  one  of  the  witnesses  that  they  throw  down 
their  sticks  and  fight  fair,  each  dropped  his  stick,  but  when  the 
deceased  approached  very  near  to  the  prisoner  the  latter  grabbed 
his  stick  again  and  struck  the  deceased  a  stunning  blow  on  the 
side  of  the  head  and  ran;  that  the  force  of  the  blow  knocked 
the  deceased  down;  that  he  was  helped  to  his  feet  by  one  of 
the  witnesses  and  staggered  across  the  road  and  fell  again ;  that 
he  was  taken  to  his  home  and  early  on  the  morning  of  the  fol- 
lowing Monday  as  a  result  of  the  injuries  received,  he  died. 

The  prisoner  claimed  that  at  the  time  he  struck  the  fatal 
blow  the  deceased  was  attempting  to  hit  him  with  a  club;  that 
therefore  he  struck  the  deceased  in  necessary  self-defense. 
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Pbnnewill,  J.,  charging  the  jury. 

Gentlemen  of  the  jury: — Oliver  Cephus,  the  prisoner  at 
the  bar,  is  charged  in  this  indictment  with  murder  of  the  second 
degree, — ^it  being  alleged  that  he  did,  on  the  twenty-first  day  of 
July  of  the  present  year,  kill  one  William  H.  Passwater,  at  or 
near  Horsey's  Cross  Roads  in  Seaford  Hundred  in  this  County, 
by  striking  him  on  the  head  with  a  wooden  club  or  stick,  in- 
flicting thereby  a  mortal  wound,  from  which  the  said  Pass- 
water  in  a  short  time  died. 

In  this  case  you  may  find  any  one  of  three  verdicts,  as  the 
evidence  shall  warrant;  first,  not  g  uilty ;  second,  guilty  of  man- 
slaughter; third,  guilty  in  manner  and  form  as  he  stands  in- 
dicted,— ^that  is,  of  murder  in  the  second  degree. 

It  is  not  necessary  for  us  to  explain  to  you  at  length  what 
would  constitute  mxxrder  of  the  first  degree,  because  the  pris- 
oner is  not  charged  with  that  grade  of  murder.  We  will  say, 
however,  that  murder  of  the  first  degree  is  where  the  killing  is 
committed  with  express  malice  aforethought, — ^with  a  sedate, 
deliberate  mind  and  formed  design  to  kill. 

Murder  of  the  second  degree — ^which  is  charged  in  this  case 
— ^is  where  the  killing  was  done  with  implied  malice.  Implied 
malice  is  an  inference  or  conclusion  of  the  law  from  the  facts 
found  by  the  jury.  Murder  in  the  second  degree  is  where  there 
was  no  deliberate  mind  or  formed  design  to  take  life  or  to  per- 
petrate a  crime  punishable  with  death,  but  where  the  killing 
was  done  without  justification  or  excuse  and  without  provoca- 
tion, or  without  sufiicient  provocation  to  reduce  the  oflFense  to 
manslaughter.  And  where  the  circumstances  surrotmding  the 
case  show  that  the  killing  was  committed  under  the  influence  of 
a  wicked  and  depraved  heart,  or  with  a  cruel  and  wicked  indiffer- 
ence to  human  life,  the  law  implies  malice  and  makes  the  offense 
murder  of  the  second  degree. 

Implied  maUce — ^which  must  be  proved  in.  order  to  estat> 
Ush  murder  of  the  second  degree — ^is  an  inference  or  conclusion 
of  law  from  the  facts  actually  proved  before  the  jury,  and  is  im- 
pUed  by  the  law  from  every  deUberate  cruel  act  conmiitted  by 
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one  person  against  another,  however  sudden  the  act  may  be, 
for  the  law  considers  that  he  who  does  a  cruel  act  voltmtarily 
does  it  maliciously.  Malice  is  an  essential  element  of  the  crime 
charged  in  this  indictment,  and  it  may  be  proved  just  as  any 
other  material  element  of  the  charge.  Without  malice  there 
can  be  no  murder. 

When  the  killing  is  shown  to  have  been  done  with  a  deadly 
weapon,  malice  is  presumed  in  the  absence  of  evidence  to  the 
contrary,  and  the  burden  of  showing  the  contrary  is  on  the  ac- 
cused, for  the  usual  and  probable  consequences  of  the  act  are 
presumed  in  law  to  have  been  intended  by  the  person  using  the 
deadly  weapon. 

A  deadly  weapon  is  such  a  weapon  as  is  likely  to  produce 
death  when  used  by  one  person  against  another;  such,  for  ex- 
ample, as  a  knife,  or  piece  of  wood  of  sufficient  size  to  cause 
death  to  one  who  may  be  struck  by  it.  And  if  death  is  pro- 
duced by  the  use  of  a  deadly  weapon,  great  must  be  the  provo- 
cation to  reduce  the  killing  from  murder  to  manslaughter. 

Manslaughter  is  where  one  in  a  sudden  affray  in  the  heat  of 
blood  or  in  a  transport  of  passion,  without  malice,  inflicts  a 
mortal  wound,  without  time  for  reflection  or  for  the  passions  to 
cool.  It  is  where  one  person  unlawfully  kills  another  without 
malice.  In  order  to  reduce  the  crime  to  manslaughter  the  provo- 
cation must  be  very  great ;  so  great  as  to  produce  such  a  trans- 
port of  passion  as  to  render  the  person  for  the  time  being  deaf 
to  the  voice  of  reason.  While  murder  proceeds  from  a  wicked 
and  depraved  heart  and  is  characterized  by  malice,  manslaughter 
results  not  from  malice  but  from  unpremeditated  and  unreflect- 
ing passion. 

We  have  been  asked  by  counsel  for  the  prisoner  to  charge 
you  in  respect  to  the  law  of  self-defense;  and  we  will  say  that  no 
looks  or  gestures,  however  insulting;  no  words,  however  oppro- 
brious or  offensive,  can  amount  to  a  provocation  sufficient  to 
justify  even  a  slight  assault.  Nor  can  a  slight  assault  excuse  the 
IdlKng  of  the  assailant  with  a  deadly  weapon  so  as  to  reduce  the 
offense  from  the  grade  of  murder  to  that  of  manslaughter.   The 
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more  usual  instances  of  manslaughter  occur  where  two  persons 
are  engaged  in  mutual  combat  and  one  slays  the  other  in  the 
heat  of  passion. 

The  burden  of  establishing  self-defense  to  the  satisfaction 
of  the  jury  rests  with  the  accused. 

In  repelling  or  resisting  an  assault,  no  more  force  may  be 
used  than  is  necessary  for  the  purpose,  and  if  the  person  assailed 
use  in  his  defence  greater  force  than  is  necessary  for  that  pur- 
pose he  becomes  the  aggressor. 

If  the  deceased  first  attacked  the  accused,  even  though 
the  attack  was  of  such  a  character  as  to  create  in  the  mind  of 
the  accused  a  reasonable  belief  that  he  was  in  danger  of  death 
or  great  bodily  harm,  it  was  his  duty  to  retreat,  if  he  could  safely 
do  so,  or  to  use  such  other  reasonable  means  as  were  within  his 
power  to  avoid  killing  his  assailant. 

No  one  may  take  the  life  of  another,  even  in  self-defense, 
unless  there  is  no  other  available  means  of  escape  from  death  or 
great  bodily  harm.  If  one  is  attacked  and  from  the  character 
of  such  attack  he  had  reasonable  cause  to  believe,  and  did  be- 
lieve, that  he  was  in  imminent  danger  of  death  or  great  bodily 
harm,  and  he  had  no  other  reasonable  means  of  avoiding  or  pre- 
venting death  or  great  bodily  harm,  then  the  killing  of  the  de- 
ceased would  be  a  justifiable  act  of  self-defense. 

If,  on  the  other  hand,  the  attack  was  of  a  trifling  charac- 
ter and  manifested  no  purpose  or  intention  on  the  part  of  the 
assailant  to  inflict  any  serious  injury,  the  repelling  of  such  at- 
tack by  the  use  of  a  weapon  likely  to  produce  death,  would  not 
be  an  act  of  justifiable  self-defense. 

In  ascertaining  whether  the  accused  was  in  any,  and  in 
what,  danger  of  injury  at  the  hands  of  the  deceased  when  he 
struck  the  mortal  blow;  and,  if  in  such  danger,  whether  he  took 
the  proper  precautions  to  avoid  such  danger,  the  jury  should 
consider  the  facts  and  circumstances  of  the  case  as  disclosed  by 
the  witnesses. 

In  order  to  justify  or  excuse  the  accused  in  striking  the 
fatal  blow  it  is  not  suflScient  that  he  at  the  time  believed  him- 
self to  be  in  danger  of  death  or  great  bodily  harm  at  the  hands 
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ol  the  deceased,  but  the  circumstances  must  have  been  such  a^ 
to  justify  a  reasonable  man  in  such  belief;  and  further,  tha* 
there  was  no  reasonable  way  of  avoiding  or  escaping  from  such 
danger  except  by  sla3ring  the  assailant. 

In  order  to  convict  the  prisoner  it  is  incumbent  upon  the 
State  to  prove  beyond  a  reasonable  doubt  every  material  in- 
gredient of  the  crime  charged;  and  if  after  carefully  and  con- 
scientiously considering  and  weighing  all  the  evidence  in  the 
case  you  should  entertain  a  reasonable  doubt  of  the  guilt  of 
the  prisoner,  you  should  give  him  the  benefit  of  such  a  doubt, 
and  your  verdict  should  be  not  guilty.  But  such  a  doubt  must 
not  be  a  mere  fanciful,  vague  or  speculative  doubt,  but  it  must 
be  a  reasonable,  substantial  doubt  remaining  in  your  minds 
after  a  careful  consideration  of  all  of  the  evidence,  and  such  a 
doubt  as  reasonable,  fair-minded  and  conscientious  men  would 
entertain  under  all  the  facts  and  circumstances  as  proved  in 
the  case. 

If  you  are  not  satisfied  beyond  a  reasonable  doubt  that  the 
prisoner  killed  William  H.  Passwater,  or  even  though  you  should 
believe  that  he  did  kill  him,  yet  if  you  are  satisfied  that  he  did 
it  in  necessary  and  lawful  self-defense,  as  we  have  defined  it  to 
you,  your  verdict  should  be  not  guilty.  If,  however,  you  are 
satisfied  that  the  prisoner  killed  the  deceased  unlawfully,  but 
without  malice,  your  verdict  should  be  guilty  of  manslaughter. 

But  if  you  believe  that  the  prisoner  killed  the  deceased 
deliberately;  that  he  did  it  without  provocation,  or  without 
sufficient  provocation  to  reduce  the  oflEense  to  manslaughter, 
your  verdict  should  be  guilty  of  murder  of  the  second  degree. 

We  think  it  proper  to  remind  you  that  crime  seems  to  be 
increasing  in  our  midst;  that  offenses  of  a  grave  and  serious 
character  are  all  too  common  in  this  State  and  in  this  County; 
and  while  it  is  your  duty  to  acquit  the  prisoner  if  you  are  not 
satisfied  beyond  a  reasonable  doubt  of  his  guilt,  it  is  equally 
your  duty  to  the  State  and  to  society  that  you  should  render  a 
verdict  of  guilty,  if  the  evidence  should  warrant  you  in  so  doing. 

Verdict,  guilty. 
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SYLLABUS, 


William  H.  Downs  vs.  German  Alliance  Insurance  Com- 
pany and  German  American  Insurance  Company. 

Fire   Insurance — Policy;  Conditions  of — Manufacturing  Estab- 
lishment— Not  operated  for  more  than  ten  days — Non^ 
suit. 

Where  it  is  a  condition  of  a  fire  instirance  policy  that  if  the  subject  of 
the  instirance  is  a  mantifacturing  establishment  and  shall  cease  to  oe  op- 
erated for  more  than  ten  consecutive  days,  the  policy  shall  become  void; 
the  plaintiff,  in  an  action  on  such  policy,  cannot  recover  if  it  appears 
from  the  testimony  presented  by  hmi  that  the  property  insured  was  a 
mantifacturing  estabushment  which  ceased  to  be  operated  for  more  than 
ten  consecutive  days  inmiediately  preceding  the  fire. 

(October  12,  1906.) 

Lore,  C.  J.  and  Pennewill,  J.,  sitting. 
Robert  C.  White  and  C.  W.  Cullen  for  plaintiflE. 
James  H.  Hughes  and  Frank  M.  Jones  for  defendants. 
Superior  Court,  Sussex  County,  October  Term,  1906. 
Summons  Case  (No.  251,  October  Term,  1904.) 

Action  to  recover  on  insurance  policies  for  the  value  of  cer- 
tain sewing  machines  of  the  plaintiflE  destroyed  by  fire  in  a  build- 
ing or  factory  in  the  town  of  Georgetown,  on  April  7,  1904. 

The  plaintiflE's  evidence  disclosed  the  following  facts:  That 
the  policy,  which  was  for  $1,000,  was  dated  December  12, 1903» 
and  issued  for  one  year.  That  Frank  W.  Donovan — ^who  was 
admitted  by  defendants'  counsel  to  be  the  local  agent  of  the  de- 
fendants for  the  purpose  of  soliciting  insurance — ^first  learned  of 
the  fire  and  went  out  and  notified  the  plaintiflE  of  th  efact ;  that 
the  plaintiflE  inquired  as  to  what  was  necessary  for  him  to  do 
under  the  policy  in  order  to  secure  his  insurance  and  that  Mr. 
Donovan  told  him  there  was  nothing  for  him  to  do  but  that  he 
(Donovan)  would  give  notice  to  the  company  and  that  they 
would  come  down  and  adjust  the  loss  and  pay  the  amount  of 
the  policy.    That  several  times  during  the  period  of  sixty  days 
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PACTS— MOTION  FOR  NONSUIT, 

next  ensuing  the  plaintiff  called  upon  Donovan  and  asked  him 
when  the  adjuster  was  coming  down  and  was  informed  by  Dono- 
van that  he  had  written  to  the  adjuster  and  had  heard  from  the 
latter,  who  was  then  sick,  but  who  would  come  down  as  soon  as 
he  was  able  to  do  so.  That  within  a  few  days  after  sixty  days  had 
ekpsed  the  adjuster  having  failed  to  come  down  and  adjust  the 
loss,  the  plaintiff  placed  the  matter  in  the  hands  of  his  attorney 
and  suit  was  entered.  That  thereafter  plaintiff  and  his  cotinsel 
called  upon  Donovan  and  at  the  latter*s  suggestion  formal 
proofs  of  loss  were  made  out  tmder  said  Donovan's  direction 
and  handed  to  him;  that  the  company  refused  to  pay  the  claim. 
On  cross  examination  the  plaintiff  admitted  that  at  the 
time  of  the  fire  the  sewing  machines  in  question  were  in  a  leased 
building  and  that  they  were  being  operated  for  the  purpose  of 
sewing  together  or  making  up  shirt  patterns  which  were  shipped 
to  him  in  bulk  and  after  being  finished  were  returned  to  the 
parties  who  had  shipped  the  patterns;  that  in  the  building  were 
engines,  shafting  and  necessary  machinery  for  running  the  sew- 
ing machines,  the  same  being  operated  by  steam  power;  that 
the  said  sewing  machines  were  purchased  from  the  Singer  Sew- 
ing Machine  Company,  one-third  being  paid  down  when  the 
machines  were  delivered  and  notes  being  given  payable  in  eight 
months  for  the  balance,  the  company  to  hold  the  said  machines 
as  security  until  the  balance  was  paid.  That  after  the  machines 
were  destroyed  by  fire,  plaintiff  paid  to  the  company  the  bal- 
ance due  upon  the  same.  The  plaintiff  further  stated  that  there 
was  no  chattel  mortgage  on  the  machines  in  question,  but  ad- 
mitted that  the  factory  during  the  insured  period  and  preceding 
the  fire  had  been  shut  down  as  long  as  ten  consecutive  days  on 
account  of  the  severity  of  the  weather. 

Motion  for  Nonsuit. 

When  the  plaintiff  rested,  counsel  for  defendant  moved  for 
a  nonsuit  upon  the  following  grounds: 

First.  That  from  the  plaintiff's  evidence  it  appears  that 
the  interest  of  the  insured  in  part  of  the  property  insured  was 
other  than  unconditional  and  sole  ownership,  which  makes  the 
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ARGUMBNTS. 

entire  policy  on  which  he  sues  void  tinder  the  conditions  thereof 
as  provided  in  lines  16  and  17.  The  evidence  shows  that  the 
insured  was  a  lessee  of  a  large  part  of  the  property  mentioned 
in  the  policy. 

This  provision  means  ownership  at  date  of  policy. 

3  Joyce  on  Ins,  2048;  165  Pa.  St.  298. 

Some  of  the  authorities  sustaining  the  position  that  if  the 
ownership  of  the  property  at  the  time  of  the  insurance  is  other 
than  unconditional  and  sole  the  poUcy  is  void,  are: 

Vance  on  Ins.  442;  13  Am.  &  Eng.  Ency.  of  Law^  2d  Ed., 
233;  55  ///.  App.  275  (half  owner  of  boat);  27  Mo.  App.  26 
(property  sold  and  deed  in  escrow) ;  66  Cal.  361  (goods  insured 
by  stockholders  and  com.  merchants  holding  them  for  advances 
and  sale);  77  la.  319;  70  Md.  536  (conditional  sale). 

Second.  Because  no  notice  and  proof  of  loss  conforming  to 
the  requirements  of  the  policy  of  insurance  were  given  and  filed 
with  the  company  as  required  by  the  terms  of  the  policy. 

Lines  67  to  76  inclusive. 

The  policy  requires  immediate  notice  of  loss  to  be  given  by 
the  insured  in  writing  to  the  company.  The  fire  occurred  April  7, 
1904.  The  proof  of  notice  is  notice  to  the  local  agent  of  the 
company.     Notice  must  be  given  to  the  company. 

Line  67;  Vance  on  Ins.  504;  18  Wis.  407. 

Must  be  immediate  notice,  which  means  within  a  reasonable 
time. 

29  Pa.  St.  198. 

The  policy  also  requires  that  the  insured  **  within  sixty  days 
after  the  fire,  unless  the  time  is  extended  in  writing  by  this  com- 
pany, shall  render  a  statement  to  this  company,  signed  and 
sworn  to  by  the  said  insured,  stating  the  knowledge  and  belief 
of  the  insxired  as  to  the  time  and  origin  of  the  fire,  the  interest 
of  the  insured  and  of  all  others  in  the  property,  the  cash  value 
of  each  item  thereof  and  the  amoimt  of  loss  thereon,  all  encum- 
brances thereon,  all  other  insurance,  whether  valid  or  not,  cov- 
ering any  of  said  property  and  a  copy  of  all  the  descriptions  and 
schedule  in  all  policies.  Any  changes  in  the  title,  use,  occupa- 
tion, location,  possession  or  exposure  of  said  property  since  the 
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issuing  of  this  policy  by  him  and  for  what  purposes  any  build- 
ing herein  described  and  the  several  parts  thereof  were  occupied 
at  the  time  of  the  fire."  » 

Lines  70  to  76  inclusive. 

The  proof  of  loss  proved  to  have  been  filed  in  this  case  fails 
to  show, — 

(a)  Interest  of  insured  and  others  in  property. 

(b)  Encumbrances. 

(c)  Copy  of  all  descriptions  and  schedules  in  other  policies. 

(d)  Any  changes  in  title,  use,  occupation,  location,  pos- 
session or  exposure,  etc. 

The  proofs  of  loss  so  filed  were  not  filed  within  sixty  days 
after  the  fire,  the  fire  having  occurred  April  7th  and  the  proofs 
of  loss  which  are  tmdated  having  been,  according  to  the  evi- 
dence, mailed  in  June. 

Proof  of  loss  within  the  time  specified  in  the  policy  is  neces- 
sary to  entitle  the  plaintiff  to  recover. 

4  Joyce  an  Ins.  3280;  90  Mich.  302. 

If  it  is  possible  for  the  insured  to  give  all  the  information 
required  he  must  do  so. 

Vance  on  Ins.  499. 

Third.  Because  it  appears  from  the  plaintiff's  evidence 
that  the  subject  of  the  insurance  was  a  manufacturing  estab- 
lishment, being  a  shirt  factory,  and  that  it  ceased  to  be  operated 
for  more  than  ten  consecutive  days,  that  is  from  January  1st 
to  the  date  of  the  fire,  which  tmder  the  conditions  of  the  policy, 
lines  13  and  14,  render  the  policy  void. 

3  Joyce  on  Ins.,  2216;  1  Marvel,  32  (42,  44,  etc.) ;  163  Mass., 
475. 

Fourth.  Because  under  the  terms  of  the  policy  of  insur- 
ance the  suit  or  action  brought  was  brought  before  full  compli- 
ance by  the  insured  with  the  requirements  of  the  policy.  The 
policy  in  lines  106  and  107  provides:  **No  suit  or  action  on  this 
policy  for  the  recovery  of  any  claim  shall  be  sustainable  in  any 
Court  of  law  or  equity  until  after  full  compliance  by  the  insured 
with  all  the  foregoing  requirements,  nor  unless  conmienced 
withia  twelve  months  next  after  the  fire." 
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Vance  on  Ins,.  502;  4  Joyce  on  Ins,,  3280-1;  90  Mich., 
302  (304). 

Pennewill,  J. : — Gentlemen,  we  feel  very  reluctant  in  this, 
as  we  do  in  any  case,  to  order  a  nonsuit,  and  withdraw  the  case 
from  the  jury;  but  under  the  evidence  now  before  us  and  the 
law  applicable  thereto,  as  we  understand  it,  we  do  not  see  how 
we  can  possibly  avoid  granting  the  motion,  and  we  therefore 
direct  that  a  nonsuit  be  entered,  on  the  third  ground  upon  which 
counsel  for  defendant  bases  his  motion,  to  wit:  "Because  it 
appears  from  the  plaintiff's  evidence  that  the  subject  of  the  in- 
surance was  a  manufacturing  establishment,  being  a  shirt  fac- 
tory, and  that  it  ceased  to  be  operated  for  more  than  ten  consecu- 
tive days,  that  is  from  January  1st  to  the  date  of  the  fire,  which 
under  the  conditions  of  the  policy,  lines  13  and  14,  render  the 
poUcy  void." 

Mr.  White  : — If  your  Honors  please,  we  refuse  the  nonsuit* 

Pennewill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — For  the  reasons  we  have  already 
given  in  your  hearing,  we  direct  you  to  return  a  verdict  in  this 
case  in  favor  of  the  defendants. 

Verdict  for  defendants. 
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PETITION, 

In  the  Mattbr  op  the  Motion  to  Quash  the  Panel  op  Petit 
Jurors  por  New  Castle  County. 

Petit    Jurors;  When    to    be    Drawn — Illegally    Drawn — Panel 
Quashed  by  Court — Thirty  Persons  Ordered  by  the  Court 
to  be  Summoned  to  Attend  as  Jurors. 

Petit  jurors  mtist  be  drawn  at  least  twenty  days  before  the  commence- 
ment of  tne  term  which  they  are  to  attend.  If  not  so  drawn  the  panel 
wfll  be  quashed  by  the  Court.  The  Court,  however,  may  order  the  sheriS 
to  summon  thirty  certain  sober  and  judicious  persons  selected  from  the 
various  hundreds  in  the  county,  to  attend  as  jurors. 

(November  19,  1906.) 

Lore,  C.  J.,  and  Spruancb  and  Boyce,  J.  J.,  sitting. 

Court  of  General  Sessions,  New  Castle  County,  November 
Term,  1906. 

**The  petition  and  motion  of  Robert  H.Richards,  Attorney- 
General  of  the  State  of  Delaware,  and  in  behalf  of  the  said  State, 
respectfully  represents: 

"That  the  Levy  Court  Commissioners  for  the  County  of  New 
Castle,  at  their  annual  session  in  March,  selected  from  the  list 
of  taxable  citizens  of  such  county  the  names  of  three  hundred 
(300)  certain  sober  and  judicious  persons  to  serve,  if  summoned, 
as  petit  jurors  at  the  several  courts  to  be  holden  in  the  ensuing 
year,  to  wit,  the  Superior  Court,  the  Court  of  General  Sessions, 
and  the  Court  of  Oyer  and  Terminer.  That  the  names  of  the 
persons  so  selected  as  aforesaid  were,  by  the  said  Levy  Court 
Commissioners,  written  on  separate  ballots,  all  of  which  ballots 
were  made  to  comply  with  the  statute  in  that  behalf  made  and 
provided,  and  which  said  ballots,  with  the  names  written  there- 
tipon  for  Petit  Jurors,  as  aforesaid,  were  duly  deposited  in  the 
lawful  boxes  for  that  purpose  provided.  That  the  said  boxes,  so 
provided  as  aforesaid,  were  thereafter  duly  locked  and  deliv- 
ered to  the  Prothonotary  of  the  said  County  of  New  Castle,  and 
the  keys  of  said  boxes  were  duly  delivered  to  the  Clerk  of  the 
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Peace  of  said  County  and  thereafter  have  been  kept  by  the  said 
Clerk  of  the  Peace.  That  the  said  Levy  Court  Commissioners 
did  preserve  lists  of  the  persons  so  selected  for  Petit  Jurors,  and 
did  deliver  to  the  said  Prothonotary,  with  the  boxes  aforesaid, 
copies  of  said  lists  signed  by  the  Chairman  of  the  Levy  Court 
and  countersigned  by  the  Clerk  thereof,  showing  the  number  of 
Petit  Jurors  selected  from  each  Hundred,  in  manner  and  form 
as  required  by  Law. 

"That  it  became  and  was  the  duty  of  the  said  Prothonotary 
of  said  New  Castle  County,  to  wit,  Frank  L.  Speakman,  Esquire, 
and  of  the  said  Clerk  of  the  Peace  of  said  New  Castle  County, 
to  wit,  Winfield  S.  Quigley,  Esquire,  at  least  twenty  (20)  days 
before  the  commencement  of  the  present  term  of  this  Honorable 
Court,  which  said  Term  began  on  this  day,  to  wit.  the  nineteenth 
Day  of  November,  A.  D.  1906,  to  meet  in  the  office  of  the  said 
Prothonotary,  and  first  shaking  the  boxes  containing  the  said 
names  of  persons  to  serve  as  petit  jurors,  as  aforesaid,  so  as  to 
intermix  the  ballots  upon  which  said  names  were  written,  as 
aforesaid,  in  the  presence  of  such  persons  as  might  choose  to  be 
present,  to  draw  from  the  boxes  marked  'Petit  Jurors,*  in  the 
same  proportion  from  each  Hundred  in  which  said  names  were 
selected  by  the  said  Levy  Court,  the  names  of  thirty  (30)  persons 
to  serve  as  petit  jurors  at  the  present  term  of  this  Honorable 
Court,  as  by  the  Statute  in  that  behalf  made  and  provided  is 
duly  required. 

**That  through  inadvertence  and  mistake  the  said  Prothono- 
tary and  the  said  Clerk  of  the  Peace  failed  to  meet  in  the  office 
of  the  said  Prothonotary  at  least  twenty  (20)  days  before  the 
commencement  of  the  present  term  of  this  Honorable  Court  and 
failed  to  draw  from  the  said  boxes  marked  'Petit  Jurors,*  as 
aforesaid,  in  the  manner  and  form  aforesaid,  the  said  names  of 
the  thirty  (30)  persons  to  serve  as  petit  jurors  at  the  present 
term  of  this  Honorable  Court;  but,  on  the  other  hand  did  not 
meet  at  said  office  and  did  not  draw  the  said  names  of  petit  ju- 
rors, as  by  law  required  imtil  eighteen  days  before  the  com- 
mencement of  the  present  Term  of  this  Honorable  Court.   That 


Digitized  by 


Google 


MOTION  TO  QUASH  JURY  PANEL. 173 

DECISION. 

in  truth  and  in  fact  the  said  Prothonotary  and  the  said  Clerk  of 
the  Peace  instead  of  meeting  and  drawing  the  said  names,  in 
manner  and  form  aforesaid,  on  the  thirtieth  day  of  October, 
A.  D.  1906,  as  required  by  law,  did  not  meet  and  did  not  draw 
said  names  until  the   first  day  of  November,  A.  D.  1906. 

*That  it,  therefore,  aflSrmatively  appears  that,  at  the  present 
term  of  this  Honorable  Court,  a  sufficient  number  of  petit  jurors, 
drawn  as  required  by  law,  do  not  appear  and  are  not  present; 
but  that,  in  fact,  there  are  no  petit  jurors,  drawn  as  required 
by  law  present  and  in  attendance  upon  this  Honorable  Court. 
That  the  jurors  so  irregularly  and  illegally  drawn,  on  the  first 
day  of  November,  A.  D.  1906,  as  aforesaid,  were  thereafter  sum- 
moned by  the  Sheriff  of  said  County  and  returned  as  summoned 
to  serve  as  petit  jurors  at  the  present  November  Term  of  the 
said  Court  of  General  Sessions,  and  are  now  present  at  said 
Court  to  serve  as  such  petit  jurors. 

**That  for  the  reasons  aforesaid,  and  because  the  said  petit 
jurors  were  not  legally  drawn  to  serve  as  Petit  Jurors  as  afore- 
said, your  Petitioner  now  moves  the  Court  that  the  said  panel 
of  petit  jurors,  so  returned  as  stunmoned  to  this  November 
Term  of  Court,  and  so  attending  such  Court  for  such  purpose, 
be  quashed. 

'^Robert  H.  Richards, 
A  ttorney-General, 

(Attached  to  the  above  petition  was  the  joint  affidavit  of 
Prank  L.  Speakman  and  Winfield  S.  Quigley  — Prothonotary 
and  Clerk  of  the  Peace,  respectively,  for  said  New  Castle  Cotmty, 
— stating, — "That  they  have  read  the  facts  set  forth  in  the 
foregoing  petition,  and  so  far  as  such  facts  relate  to  their  own 
acts  and  deeds,  or  to  the  act  and  deed  of  either  of  them,  the  same 
are  true;  and  so  far  as  the  facts  relate  to  the  act  and  deed  of 
any  other  person,  they  believe  them  to  be  true.**) 
The  Court  thereupon  made  the  following  order: 
And  now,  to  wit,  this  nineteenth  day  of  November  A.  D. 
1906,  it  is  ordered  by  the  Court  that  the  panel  of  petit  jurors 
returned  by  the  sheriff  to  this  Court  be  and  it  is  hereby  quashed. 
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And  it  is  further  ordered  by  the  Court  that  the  above- 
named  persons  (referring  to  a  list  of  thirty  certain  sober  and 
judicious  persons  selected  from  the  various  hundreds  in  said 
County)  be  summoned  by  the  sheriff  forthwith  to  attend  this 
Court  as  petit  jurors. 

Chas.  B.  Lore,  C.  J. 

W.  C.  Spruance,  J. 

Wm.  H.  Boycb,  J. 


State  vs.  Lewis  Johns. 
CrimincU  Law — Murder — Malice — Character  Testimony. 

1.  The  different  degrees  of  murder  defined. 

2.  Malice  defined. 

3.  AU  homicides  with  a  deadly  weapon  are  presumed  to  be  mail* 
cious  until  the  contrary  appears  from  the  evidence,  and  the  burden  of 
proof  to  the  contrary  lies  on  the  accused,  as  the  natural  and  probable  con- 
sequences of  the  act  are  presimied  by  law  to  have  been  intended  by  the 
person  using  a  deadly  weapon. 

4.  If  the  prisoner  deliberately  killed  the  deceased  under  the  impulse 
of  anger,  jealousy,  hatred  or  revenge,  created  or  incited  by  his  behef  or 
knowledge  of  the  prior  infidelity  of  the  deceased,  or  any  prior  wrong 
doing  of  the  deceased,  such  killing  was  not  only  without  adequate  provo- 
cation, but  was  wilful  and  malicious,  and  constituted  the  crime  of  murder 
of  the  first  degree. 

5.  The  good  character  of  an  accused  person,  when  proved,  is  to  be 
taken  in  connection  with  all  the  other  evidence  in  the  case,  and  is  to  be 
given  just  such  weight,  under  all  the  facts  and  circumstances  of  the  case, 
as  in  the  judgment  of  the  jury  it  is  entitled  to. 

{November  21,  1906.) 

Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 
Robert  H,  Richards,  Attorney-General,  and  Daniel  O,  Hast- 
ings, Deputy  Attorney-General,  for  the  State. 


Digitized  by 


Google 


STATE  vs.  JOHNS.  175 

CHARGB, 

David  J.  Reinhardt  and  Leonard  E.  Wales  for  defendant. 

At  a  Court  of  Oyer  and  Terminer  for  New  Castle  County, 
beginning  Nov.  26,  1906,  the  defendant  was  tried  on  an  indict- 
ment charging  Murder  op  the  First  Degree, 

Spruancb,  J.,  charging  the  jury, 

Gentlemen  of  the  jury: — ^The  prisoner,  Lewis  Johns,  is 
charged  with  the  mtirder  of  Araminta  Jones,  commonly  known 
as  Minnie  Jones,  on  the  night  of  the  seventeenth  of  July  of  the 
present  year,  on  Pine  Street  near  Klund  in  this  city. 

The  imcontroverted  testimony  is,  that  upon  the  night  in 
question,  the  prisoner  made  an  assault  upon  the  said  Minnie 
Jones  with  a  heavy  iron  stove  leg,  crushing  her  skull  and  inflict- 
ing wounds  from  which  within  an  hoiir  thereafter  she  died.  It 
is  not  contended  on  behalf  of  the  prisoner  that  the  killing  of 
the  deceased  was  excusable  or  justifiable,  or  that  the  circum- 
stances of  the  case  warrant  a  verdict  of  manslaughter,  but  it  is 
insisted  on  behalf  of  the  prisoner  that  he  is  not  guilty  of  murder 
in  the  first  degree,  but  is  guilty  of  murder  in  the  second  degree 
only.  On  the  other  hand  it  is  insisted  by  the  State  that  the 
crime  of  the  prisoner  is  murder  in  the  first  degree.  You  will 
thus  see  that  the  scope  of  your  inqtiiry  will  be  limited  to  the 
determination  of  the  degree  of  murder  of  which  the  prisoner 
should  be  foimd  guilty.  For  the  purpose  of  aiding  you  in  this 
inquiry,  it  is  necessary  that  we  should  explain  to  you  what,  tm 
der  the  laws  of  this  State,  is  murder  in  the  first  degree  and  mtir- 
der in  the  second  degree,  and  it  is  quite  unnecessary  for  us  to 
define  or  explain  the  crime  of  manslaughter  or  the  circumstances 
under  which  the  killing  of  one  human  being  by  another  is  ex- 
cusable or  justifiable. 

Under  our  law  the  crime  of  murder  is  divided  into  murder 
of  the  first  d^pree  and  mtirder  of  the  second  degree.  Malice  is 
an  essential  ingredient  of  the  crime  of  murder  of  both  degrees. 
Without  malice  there  can  be  no  murder  of  either  degree.  The 
term  malice  as  here  used  is  not  restricted  to  hatred,  spite  or 
malevolence  toward  the  particular  person  slain,  but  also  in- 
dades  that  general  malignity  and  reckless  disregard  of  human 
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life  which  proceed  from  a  heart  void  of  a  just  sense  of  social 
duty  and  fatally  bent  on  mischief.  Wherever  the  fatal  act  is 
done  deliberately,  or  without  adequate  cause,  the  law  presumes 
that  it  was  done  with  malice,  and  the  burden  is  on  the  prisoner 
to  show  from  the  evidence,  or  by  inference  from  the  circum- 
stances of  the  case,  that  the  act  was  not  done  with  malice. 

Murder  of  the  first  degree  is  where  the  killing  was  done  with 
express  malice  aforethought,  or  in  perpetrating  or  attempting 
to  perpetrate  a  crime  punishable  with  death.     Express  malice 
aforethought  is  where  one  person  kills  another  with  a  deliberate 
mind  and  formed  design,  which  formed  design  may  be  mani- 
fested in  many  ways;  as,  for  instance,  by  lying  in  wait  for  the 
deceased,  or  by  former  menaces  or  threats  that  disclose  a  pur- 
pose on  the  part  of  the  accused  to  commit  the  act  charged,  or 
by  a  former  grudge,  ill-will,  spite,  hatred,  or  malevolence  towards 
the  deceased,  or  any  other  circumstances  which  disclose  the 
purpose  or  intention  of  the  accused  toward  his  victim  at  the 
time  when  the  crime  was  committed.    The  deliberate  selection 
and  use  of  a  deadly  weapon,  by  which  is  meant  a  weapon  likely 
to  produce  death,  is  a  circumstance  which,  in  the  absence  of 
satisfactory  evidence  to  the  contrary,  indicates  the  existence  in 
the  mind  of  the  person  committing  the  act,  of  a  deliberate  formed 
design  to  kill.    All  homicides  with  a  deadly  weapon  are  presumed 
to  be  maUcious  until  the  contrary  appears  from  the  evidence, 
and  the  burden  of  proof  to  the  contrary  lies  on  the  accused. 
Where  the  killing  by  a  deadly  weapon  is  admitted  or  proved, 
malice  aforethought  is  presumed,  in  the  absence  of  proof  to  the 
contrary,  and  the  burden  of  showing  the  contrary  is  on  the  ac- 
cused, as  the  natural  and  probable  consequences  of  the  act  are 
presumed  by  law  to  have  been  intended  by  the  person  using  a 
deadly  weapon.    If  the  jury  are  satisfied  from  the  evidence  that 
the  prisoner,  when  he  killed  the  deceased,  intended  so  to  do,  the 
length  of  time  that  said  intention  existed  is  inmiaterial,  and  the 
killing  under  such  circumstances  would  be  murder  in  the  first 
degree. 

Murder  in  the  second  degree  is  where  the  killing  was  done 
with  impUed  malice.    Implied  malice  is  an  inference  or  conclu- 
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sion  of  law  from  the  facts  found  by  the  jury.  Mtirder  of  the 
second  degree  is  where  there  was  no  deliberate  mind  or  formed 
design  to  take  life,  or  to  perpetrate  a  crime  punishable  with 
death,  but  where  the  killing  was  done  without  justification  or 
excuse,  and  without  provocation,  or  without  suflScient  provo- 
cation to  reduce  the  offense  to  ntianslaughter. 

If  the  prisoner  deliberately  killed  the  deceased  under  the 
impulse  of  anger,  jealously,  hatred  or  revenge,  created  or  in- 
cited by  his  belief  or  knowledge  of  the  prior  infidelity  of  the  de- 
ceased, or  any  prior  wrong  doing  of  the  deceased,  such  killing 
was  not  only  without  adequate  provocation,  but  was  wilful  and 
malicious,  and  constituted  the  crime  of  murder  of  the  first 
degree. 

The  good  character  of  an  accused  person,  when  proved,  is 
to  be  taken  in  connection  with  all  the  other  evidence  in  the  case, 
and  is  to  be  given  just  such  weight,  under  all  the  facts  and  cir- 
cumstances of  the  case,  as  in  the  judgment  of  the  jury  it  is  en- 
titled to. 

In  every  criminal  case  the  accused  is  presumed  to  be  inno- 
cent until  his  guilt  is  proved  to  the  satisfaction  of  the  jury  be- 
yond a  reasonable  doubt.  If  after  carefully  and  conscientiously 
considering  and  weighing  all  the  evidence  in  the  case,  you  should 
entertain  a  reasonable  doubt  of  the  guilt  of  the  prisoner,  or  a 
reasonable  doubt  as  to  the  degree  of  his  crime,  such  doubt  should 
enure  to  the  benefit  of  the  accused.  But  such  a  doubt  must  not 
be  a  mere  fanciful,  vague  or  speculative  doubt,  but  a  reasonable, 
substantial  doubt,  remaining  in  your  minds  after  a  careful  con- 
sideration of  all  the  evidence,  and  such  a  doubt  as  reasonable, 
fair-minded  and  conscientious  men  would  entertain  imder  all 
the  facts  and  circumstances  of  the  case. 

Verdict,  guilty. 
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Statb  vs.   Jambs  Adams  and  Theodore  Adams. 

Criminal  Law — Homicide — Murder — Malice — Defendants  Jointly 
Indicted — Accomplice — Dying  Declarations — Drunkenness  as 
Excuse  for  Crime — Flight  of  Accused;  Effect  of — Deadly 
Weapon. 

1.  Murder,  manslaughter  and  malice  defined. 

2.  If  the  jury  is  satisfied  from  the  evidence  that  one  of  the  defen- 
dants actually  milicted  the  lAortal  wound,  and  that  the  other  defendant 
was  at  the  time  present  abetting,  procuring,  commanding  or  counseling 
him  in  so  doing,  the  one  so  abetting  would  be  an  accomphce  and  e<}ually 
euilty  with  the  principal  under  the  law.  The  jury  should  be  satisfied, 
however,  that  such  accomplice  did  or  said  somethmg  showing  his  con- 
sent to  the  felonious  purpose  and  contributing  to  its  execution. 

3.  The  credit  to  be  given  by  the  jury  to  dying  declarations. 

4.  The  general  rule  is  that  dnmkenness  is  no  excuse  for  crime.  The 
(Question  of  the  degree  of  the  alleged  intoxication  of  the  defendant  at  the 
time  of  the  alleged  murder,  as  well  as  the  condition  of  mind,  and  mental 
capacity  from  that  cause,  to  form  a  specific  intent  or  deliberate  design 
to  kill,  is  to  be  decided  by  the  jury  upon  all  the  evidence  before  them  on 
that  subject. 

5.  It  is  for  the  jury  to  determine  how  much  weight  and  credit  is  to 
be  given  to  any  confession  of  the  accused,  after  considering  all  the  circum- 
stances connected  therewith ;  and  in  like  manner  it  is  for  them  to  deter- 
mine  the  weight  of  the  evidence  as  to  the  alleged  flight  of  the  defendant 
from  the  State  immediately  after  the  homicide,  considering  therein  his 
motive  and  reason  therefor  as  disclosed  by  the  testimony. 

(November  29,  1906.) 

Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 

Robert  H.  Richards,  Attorney-General,  and  Daniel  O.  Hast- 
ings,  Deputy-Attomey-General,  for  the  State. 

James  Saulsbury  for  James  Adams  and  Leonard  E.  WctUs 
for  Theodore  Adams. 

Court  of  Oyer  and  Terminer,  New  Castle  Coimty,  Novem- 
ber. 1906. 

Joint  Indictment  for  Murder  op  the  First  Degree. 
Lore,  C.  J.,  charging  the  jury: 
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Gentlemen  of  the  jury: — ^James  Adams  and  Theodore 
Adams,  the  defendants,  are  indicted  for  murder  of  the  first 
degree. 

The  State  charges  that  on  the  nineteenth  day  of  June  of  the 
present  year,  they  so  cut  and  wounded  one  James  Redden  with 
a  knife  that  he  died  the  following  day. 

Under  this  indictment  you  may  find  one  or  both  of  the  de- 
fendants guilty  of  murder  of  the  first  degree,  or  of  murder  of 
the  second  degree,  or  of  manslaughter,  or  you  may  find  them 
or  either  of  them  not  guilty. 

It  is  therefore  necessary  that  you  should  be  instructed  as 
to  these  three  grades  of  felonious  homicide. 

Murder  of  the  first  degree  consists  in  kilUng  a  human  being 
with  express  malice  aforethought,  or  in  perpetrating  or  at- 
tempting to  perpetrate  a  crime  punishable  with  death;  that  is, 
where  the  murder  is  committed  with  sedate  deUberate  mind 
and  formed  design  to  take  life.  Such  design  may  be  indicated 
by  the  deliberate  selection  and  use  of  a  deadly  weapon,  by  pre- 
vious quarrels  or  grudges,  by  antecedent  menaces  or  threats.  It 
is  not  necessary  that  such  design  to  take  life  should  have  existed 
in  the  mind  of  the  assailant  for  any  considerable  time  prior  to 
the  killing.  It  is  sufficient  if  it  so  existed  at  the  time  the  mortal 
wound  was  inflicted. 

Murder  of  the  second  degree  is  where  there  is  no  such  de- 
Uberate mind  and  formed  design  to  take  life,  but  where  the  kill- 
ing is  malicious,  and  without  justification  or  excuse;  without 
any  provocation,  or  without  sufficient  provocation  to  reduce 
the  homicide  to  manslaughter.  In  such  case  malice  is  implied 
by  law. 

Manslaughter  is  where  the  homicide  is  wilful  and  unlawful, 
but  is  conmiitted  under  such  circumstances  of  provocation  or 
alleviation  as  to  rebut  the  implication  of  malice;  as  where  one 
in  a  mutual  altercation  in  the  heat  of  blood,  or  in  a  transport  of 
passion  upon  sufficient  provocation,  without  malice,  infficts  a 
mortal  wound  without  time  for  reflection  or  for  the  passions  to 
cool.    In  all  such  cases  there  must  be  the  absence  of  a  deliberate 
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intent  to  kill;  the  killing  must  result  from  heat  of  blood  or 
transport  of  passion. 

Bearing  these  definitions  in  mind,  your  inquiry  will  be  of 
which  of  these  grades,  if  of  any,  the  defendants  are  guilty. 

The  defendants  are  indicted  jointly.  You  may  find  one  of 
them  or  both  of  them  guilty,  or  one  of  both  of  them  not  guilty 
of  any  one  of  these  crimes,  if  the  evidence  shall  so  warrant. 

It  is  not  disputed  by  the  defendants  that  James  Redden 
died  on  or  about  the  twentieth  day  of  June  last  from  a  wound 
inflicted  by  a  knife  as  alleged  in  the  indictment;  but  each  de- 
fendant claims  that  he  did  not  inflict  the  mortal  wound  but 
that  the  other  defendant  did. 

By  the  statutes  of  this  State,  **  Every  person  who  shall 
abet,  procure,  command  or  counsel  any  other  person  or  persons 
to  commit  any  crime,  or  misdemeanor,  shall  be  deemed  an  ac- 
compUce  and  equally  criminal  with  the  principal  offender."  If 
from  the  evidence  you  shall  be  satisfied  that  one  of  the  defen- 
dants actually  inflicted  the  wortal  wound,  and  that  at  that  time 
the  other  defendant  was  present  abetting,  procuring,  command- 
ing or  counseling  him  in  so  doing,  the  one  so  abetting  would  be 
an  accomplice  and  equally  guilty  with  the  principal  under  the 
law.  You  should,  however,  be  satisfied  that  such  accomplice 
did  or  said  something  showing  his  consent  to  the  felonious  pur- 
pose and  contributing  to  its  execution. 

We  have  been  asked  by  counsel  for  the  defendants  to  charge 
you  as  to  the  credit  to  be  given  to  the  dying  declaration  of  James 
Redden  the  deceased  which  has  been  offered  in  evidence  in  this 
case.  In  the  case  of  State  v$,  Frazer,  1  Houst,  Cr.  Cos.,  186,  the 
Court  said:  **In  such  a  situation  and  in  view  of  the  death,  which 
he  fully  apprehends,  and  believes  in  his  own  mind  to  be  surely 
and  inevitably  approaching  and  near  at  hand,  the  conscious 
solemnity  of  the  occasion,  and  his  duty  to  speak  the  truth  and 
nothing  but  the  truth,  is  rightly  assumed  in  law  to  invest  his 
declaration  made  under  such  circumstances,  with  as  high  a 
sanction,  and  as  much  credibility,  as  if  made  under  the  obliga- 
tion of  an  oath  duly  and  formally  administered  in  a  court  of 
stice  under  ordinary  circumstances." 
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These  declarations  are  therefore  to  be  considered  and 
weighed  by  you  as  any  other  testimony,  in  connection  with  all 
the  other  evidence  relating  to  that  subject  matter. 

The  general  rule  is  that  drunkenness  is  no  excuse  for  crime. 
The  question  of  the  degree  of  the  alleged  intoxication  of  the  de- 
fendants or  either  of  them,  at  the  time  of  the  alleged  murder, 
as  well  as  the  condition  of  mind  and  mental  capacity  from 
that  cause,  to  form  a  specific  intent  or  deliberate  design  to  kill 
or  stab  the  deceased  with  the  knife,  is  to  be  decided  by  you 
upon  all  the  evidence  before  you  on  that  subject;  with  the  in- 
struction, that  you  must  be  satisfied  from  the  evidence  that 
such  capacity  and  intention  existed,  in  order  to  convict  of  mur- 
der in  the  first  degree. 

It  is  for  the  jury  to  determine  how  much  weight  and  credit 
is  to  be  given  to  any  confession  of  the  accused,  after  carefully 
considering  all  the  circumstances  connected  therewith. 

In  like  manner,  it  is  for  the  jury  to  determine  the  weight  of 
the  evidence  as  to  the  alleged  flight  of  the  defendant  Theodore 
Adams  from  the  State  immediately  after  the  homicide,  consid- 
ering therein  his  motive  and  reason  therefor  as  disclosed  by  the 
testimony. 

Every  accused  person  is  presumed  to  be  innocent  of  the 
crime  charged  until  he  is  proved  to  be  guilty. 

It  is  incumbent  upon  the  State  to  prove  every  element  of 
the  crime  charged. 

In  murder  malice  is  a  material  element,  and  must  be  proved 
beyond  a  reasonable  doubt.  It  may  be  proved  by  any  and  all  the 
circumstances  surrounding  the  case  which  show  that  the  act  com- 
plained of  was  intentional,  and  was  wickedly  and  recklessly 
done. 

To  convict  of  murder  of  the  first  degree  express  malice  must 
be  proved,  so  as  to  show  that  the  killing  was  committed  with  a 
sedate  deliberate  mind  and  formed  design. 

To  convict  of  murder  of  the  second  degree,  such  wilful,  de- 
liberate and  cruel  conduct  must  be  proved  as  to  show  implied 
malice. 
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If  death  is  produced  by  the  use  of  a  deadly  weapon,  great 
must  be  the  provocation  to  reduce  the  homicide  from  murder 
to  manslaughter. 

If  the  killing  takes  place  in  a  fight  between  the  parties,  to 
reduce  the  crime  to  manslaughter,  it  should  appear  from  all  the 
circtmistances  of  the  case  that  it  was  perpetrated  in  a  transport 
of  passion,  or  in  the  heat  of  blood,  and  upon  sufficient  provoca- 
tion, without  malice,  and  without  time  for  the  passions  to  cool. 
State  vs.  Harmon,  4  PennHl,  506. 

Where  the  testimony  is  conflicting,  it  is  the  duty  of  the 
jury  to  reconcile  it  if  they  can;  if  this  can  not  be  done,  then 
they  should  give  credit  to  such  of  the  testimony  as  they  deem 
most  worthy  of  belief  under  all  the  circumstances. 

In  order  to  convict  the  defendants,  or  either  of  them,  of 
any  crime,  you  should  be  satisfied  of  their  guilt  beyond  a  reason- 
able doubt.  If  after  a  careful  and  conscientious  consideration 
of  all  the  evidence  there  remains  in  your  minds  a  reasonable 
doubt  of  guilt,  your  verdict  should  be  not  guilty.  Such  a  doubt, 
however,  should  be  a  reasonable  one  and  not  vague,  fanciful  or 
speculative. 

If  the  evidence  shall  so  warrant,  you  may  find  one  of  the 
defendants  guilty  and  the  other  not  guilty,  or  you  may  find  both 
of  the  defendants  guilty  or  both  not  guilty  as  you  may  deem 
just. 

Verdict,  guilty  of  murder  in  the  second  degree. 
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Charles  W.  Pancoast,  d.  b.  a.,  vs,  Edgar  B.  Vail,  p.  b.  r. 

Appeal — Contract — Datnages  for  Failure  to  Accept  and  pay  for 
Crop  of  Corn — Tender — Measure  of  Damages. 

1.  In  an  action  for  damages  for  failure  to  accept  and  pay  for  a  crop 
of  com  raised  under  an  alleged  agreement,  if  the  jury  believe  the  corn  was 
raised,  but  there  was  no  tender  on  the  part  of  the  plaintiff,  and  no  refusal 
on  the  part  of  the  defendant  to  receive  it,  they  should  find  for  the  defen- 
dant. 

2.  If  there  was  a  time  fixed  for  the  planting  of  the  com  and  it  was 
not  planted  at  that  time,  but  on  some  other  day  which  was  suggested  by 
the  plaintiff  and  agreed  to  by  the  defendant,  it  would  be  the  same  as  if 
it  were  planted  at  the  original  date. 

3.  The  measure  of  damages  for  refusal  to  accept  and  pay  for  the 
corn  would  be  its  value  at  the  price  agreed  to  be  paid  less  wnatever  the 
com  was  subsequently  worth  to  the  plaintiff,  who  kept  it  and  who  would 
be  liable  for  whatever  would  be  a  fair  value  for  it,  using  it  for  other  pur- 
poses. 

{December  4,  1906.) 

LoRB,  C.  J.,  and  Spruance  and  Boycb,  J.  J.,  sitting. 

William  H,  Cooper ^  Jr.,  for  Appellant. 

r.  Bayard  Hetsel  for  Respondent. 

Superior  Court,  New  Castle  County,  November  Term,  1906. 
Appbal  from  a  judgment  of  a   Justice   of    the  Peace  (No. 
76,  Feb.  Term,  1906). 

LoRB,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — The  plaintiff  in  this  case,  Edgar 
B.  Vail,  claims  damages  for  what  he  alleges  to  be  a  failure  to 
accept  and  pay  for  a  crop  of  sugar  com  raised  by  him  under  an 
agreement  with  the  defendant.  The  plaintiff  claims  that  in 
the  season  of  1904,  Charles  W.  Pancoast,  the  defendant,  bar- 
gained with  him  to  take  from  the  platintiff  for  canning  purposes 
the  sugar  com  that  he  would  raise  on  ten  acres  of  ground;  that 
in  pursuance  of  said  agreement  he  planted  five  acres  at  one  time 
and  five  acres  more  at  another  time;  that  all  that  was  grown  on 
the  first  five  acres — first  growth — ^was  accepted  and  paid  for  by 
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the  defendant,  but  that  the  replant  com  grown  on  the  first  five 
acres  and  all  grown  on  the  second  five  acres  when  tendered  by 
him  to  Pancoast  was  refused,  and  that  the  latter  would  neither 
receive  nor  pay  for  it.  He  claims  that  from  the  replant  he  raised 
five  tons  and  from  the  second  five  acres  he  raised  fifteen  tons, 
making  twenty  tons,  which  he  alleges  under  the  agreement  price 
of  eight  dollars  a  ton  would  amount  to  one  hundred  and  sixty 
dollars,  which  amount  he  claims  is  justly  due  him  together 
with  interest  thereon  from  the  first  day  of  January,  1905. 

The  defendant  meets  this  claim  with  a  denial  on  his  part 
that  he  ever  refused  to  receive  and  pay  for  the  com,  or  that  it 
ever  was  tendered  to  him  for  such  refusal  and  payment. 

If  you  believe  from  the  evidence  in  this  case  that  that 
amount  of  com  was  raised  and  there  was  no  tender  on  the  part 
of  the  plaintiff  Vail  and  that  Pancoast  never  did  refuse  to  re- 
ceive it  but  was  ready  to  accept  and  pay  for  the  com  when 
tendered  to  him  in  pursuance  of  the  contract,  your  verdict 
should  be  in  favor  of  the  defendant.  If,  however,  on  the  other 
hand,  you  believe  that  the  residue  of  the  com  raised  on  the  ten 
acres  that  the  defendant  had  not  accepted  and  paid  for  was 
tendered  to  him  and  that  he  refused  to  receive  it,  and,  either 
through  himself  or  his  agent  directed  the  plaintiff  not  to  deliver 
any  more  com,  then  the  defendant  would  be  liable  for  damages 
for  failure  to  comply  with  his  contract.  The  measure  of  dam- 
ages in  such  a  case  would  be  the  value  of  the  com  actually  raised 
upon  the  last  five  acres  and  the  replant  of  the  first  five  acres,  at 
the  price  he  agreed  to  pay  for  it  less  whatever  the  com  was  sub- 
sequently worth  to  the  plaintiff,  who  kept  it  and  would  be  lia- 
ble for  whatever  would  be  a  fair  value  for  it,  using  it  for  other 
purposes. 

We  will  say  further,  that  if  there  was  a  time  fixed  in  this 
case  for  the  planting  of  the  com  and  it  was  not  planted  at  that 
titne,  but  on  some  other  day  which  was  suggested  by  the  plain- 
tiff and  agreed  to  by  the  defendant,  it  would  be  the  same  as  if 
it  were  planted  at  the  original  date. 

The  question  narrows  itself  in  this  case  to  whether  there 
was  a  tender  and  acceptance,  or  refusal  to  accept  and  pay  for 
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the  com  which  is  alleged  by  the  plaintiflE  to  have  been  raised 
and  tendered.  You  have  heard  all  the  testimony  germane  to 
this  point,  and  after  carefully  considering  the  same  you  are  to 
determine  which  of  these  parties  is  entitled  to  your  verdict. 

Verdict  for  plaintiff  for  $178.40. 


Knowlbs  Loom  WoRKs,a  corporation  of  the  State  of  Massa- 
chusetts, vs.  Martha  Knowlbs,  administratrix  of  James 
G.  ICnowles,  and  Thb  Equitablb  Guarantbb  and  Trust 
Company,  a  corporation  of  the  State  of  Delaware. 

Replevin — Alleged  Conditional  Sale — Property  made  Fixtures  by 
Agreement — Contract;  Indicating  that  Vendor  did  not  Retain 
Title — Delay  in  Exercising  Right  of  Taking  the  Prop- 
erty— Abandonm^t  of  Right,  presumed — Nonsuit, 

1.  Where  a  contract  for  the  sale  of  personal  property  provides,  that 
in|case  the  vendor  repossesses  himself  of  the  property  after  default  in  any 
payment,  and  sells  tne  same,  in  accordance  with  the  conditions  of  sale, 
and  whatever  sum  or  sums  shall  be  received  therefor,  above  and  beyond 
the  amount  of  the  claim  of  the  vendor,  shall  be  paid  to  the  vendee,  it 
dearly  indicates  that  the  vendor  did  not  retain  title  in  the  property,  but 
merely  a  lien  thereon,  and  does  not  constitute  a  conditional  sale. 

2.  But  even  if  such  a  contract  could  be  regarded  as  a  conditional 
sale  if  the  vendor  has  agreed,  under  the  terms  of  a  mortgage  given  to  him 
by  the  vendee,  that  the  property  in  question  should  become  fixtures,  and 
as  such  a  part  of  the  realty  covered  by  the  lien  of  the  mortgage  imder 
which  the  property  was  subsequently  sold  by  the  sheriff,  he  cannot  main- 
tain an  action  of  replevin  therefor. 
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3.  When  the  vendor  delays  for  about  ten  years  to  exercise  the  right 
of  repossessing  himself  of  the  property  sold  by  him  a  waiver  and  aban- 
donment of  stK^  right  against  the  holder  of  the  mortgage  and  those  daim 
ing  thereunder,  should  be  presumed. 

(December  6,  1906.) 

Lore,  C.  J.,  and  Spruance  and  Boycb,  J.  J.,  sitting. 

Charles  B.  Evans  and  /.  Harvey  Whiteman  for  plaintiff,  also 
Edward  B.  West  (of  the  Philadelphia  bar). 

Harry  Emmons  for  defendants. 

Superior  Court,  New  Castle  County,  November  Term,  1906. 

Action  of  Replevin  (No.  45,  November  Term,  1905). 
Motion  for  nonsuit. 

The  facts  appear  in  the  opinion  of  the  Court. 

BoYCE,  J.: — This  action  of  replevin  was  brought  by  the 
plaintiff  corporation  against  the  defendants  to  recover  forty- 
one  40  X  16  Harmer  4x4  box  looms,  alleged  to  have  been  de- 
livered to  James  G.  Knowles,  one  of  the  defendants,  in  four 
several  instalments,  tmder  as  many  receipts  or  agreements 
signed  by  the  said  defendant  ICnowles  and  dated  October  1, 
1894,  January  1,  1895,  August  1,  1895,  and  November  1,  1896, 
respectively.  Except  as  to  the  number  of  looms  mentioned,  the 
price  therefor  and  the  time  of  pajrment,  the  receipts  were  in 
the  following  form : 

**  Received  of  Knowles  Loom  Works,  the  following  described 
property,  to  wit : 

♦  ♦♦♦♦^(♦♦* 

**And  I  am  to  hold  the  above  described  looms,  etc.,  solely 
as  the  property  of  said  Knowles  Loom  Works,  for  which  I  prom- 
ise to  pay  said  Knowles  Loom  Works,  the  sum  of  *  *  *  *  * 
dollars  in  gold,  as  follows,  viz: 

And  I  agree  that  all  payments  made  by  me  for  said  property, 
shall  be  endorsed  on  this  receipt,  and  when  the  sums  so  paid  by 
me  shall  amount  in  the  aggregate  to  the  sum  of  *****  ♦ 
dollars,  with  (annual)  interest  (at  6  per  cent.)  from  *  *  *  *, 
then  said  Knowles  Loom  Works  shall  sell  and  deliver  to  me  the 
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property  above  described,  but  until  such  payment  is  made  by 
me,  I  neither  claim,  nor  can  I  acquire  any  title  whatever,  to  the 
property  above  named.  And  I  agree  that  I  will  have  said  looms, 
etc.,  insured  for  the  benefit  of  Knowles  Loom  Works  to  secure 
them  against  loss  by  fire  during  such  time  as  they  shall  be  held 
as  their  property ;  and  that  in  case  of  failure  on  my  part  to  make 
pa)rment  in  accordance  with  the  conditions  hereby  specified, 
they  shall  at  any  time  after  such  default,  have  the  right,  and 
shall  be  allowed  peacefully  to  take  possession  of  the  said  machines 
and  remove  them  from  my  mill  and  sell  them,  and  whatever 
sum  or  sums  may  be  received  for  them  in  accordance  with  this 
agreement  above  and  beyond  the  amotmt  of  the  claim  of  Knowles 
Loom  Works  shall  be  returned  to" — ^and  here  each  of  these 
agreements  is  signed  by  James  G.  Knowles. 

The  first  agreement  acknowledged  the  receipt  of  eleven 
looms,  price  $2,200,  payable  one-fourth,  $560,  with  interest  from 
November  1,  1894,  in  four,  eight,  twelve  and  sixteen  months 
from  the  date,  respectively. 

The  second  acknowledged  the  receipt  of  ten  looms  and 
twenty  warp  beams  (the  latter  not  being  involved  in  this  case), 
total  price  $2,032.50,  payable  one-fourth  July  1,  1895,  No- 
vember 1,  1895,  March  1,  1896,  and  July  1,  1896,  with  interest 
from  February  15,  1895,  respectively. 

The  third  acknowledged  the  receipt  of  twelve  looms, 
price  $2,400,  payable  $600  in  four,  eight,  twelve  and  sixteen 
months  from  date,  with  interest  from  September  3,  1895,  re- 
spectively. 

The  fourth  acknowledged  the  receipt  of  eight  looms, 
price  $1600,  payable  $600  in  four,  eight,  twelve  and  sixteen 
mcmths,  with  interest  from  November  18,  1895,  notes  to  be  given 
respectively  for  these  payments. 

A  long  time  prior  to  the  deUvery  of  the  said  looms  by  the 
said  plaintiff  to  the  said  Knowles,  he  the  said  Knowles  and  his 
wife  did  execute,  acknowledge  and  deliver  their  indenture  of 
mortgage  to  Alfred  C.  Nowland,  trustee  in  trust,  bearing  date 
the  seventeenth  of  January,  A.  D.  1880, — convejdng  thereby  all 
that  certain  lot  or  parcel  of  land  with  woolen  mill  and  build- 
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ings  thereon  erected,  situate  in  the  City  of  New  Castle,  New 
Castle  County,  State  of  Delaware,  as  fully  described  therein, 
conditioned  for  the  payment  of  the  just  sum  of  $18,000,  on  or 
before  the  first  day  of  February,A.D.  1884,  with  lawful  interest 
from  the  first  day  of  February,  A.  D.  1880,  payable  semi-annu- 
ally on  the  first  day  of  February  and  of  August,  in  each  and 
every  year,  with  a  forfeiture  clause  annexed  in  case  of  default  in 
the  payment  of  interest  as  aforesaid  for  the  space  of  sixty  days, 
etc. 

The  said  mortgage  contained  the  following  clause: 

**  Together  with  all  and  singular  the  ways,  waters,  water 
courses,  rights,  liberties,  privileges,  improvements,  heredita- 
ments, and  appurtenances  whatsoever  thereunto  belonging  or 
in  any  wise  appertaining  and  the  reversions,  remainders,  rents, 
issues  and  profits  thereof,  and  all  the  woolen  and  cotton  machin- 
ery, looms,  shafting  and  boilers  that  may  now  or  hereafter  be 
placed  or  erected  on  or  within  the  premises,  mill  or  buildings 
hereinbefore  mentioned  and  which  between  the  parties  hereto 
their  heirs,  executors,  administrators  and  assigns  it  is  hereby 
expressly  agreed  shall  be  considered  fixtures  attached  to  and 
part  and  parcel  of  the  real  estate  hereinbefore  described.*' 

At  the  November  Term  of  this  Court,  A.  D.  1881,  the  said 
Alfred  C.  Nowland,  Trustee,  and  mortgagee,  instituted  his  suit 
of  set  fa  sur  le  mortgage  for  the  foreclosure  of  said  mortgage, 
and  judgment  was  obtained  thereon  at  the  May  Term  of  this 
Court,  A.  D.  1882,  for  the  sitm  of  $18,000,  with  interest  from 
February  1,  1881,  said  judgment  being  No.  153  as  of  the  last- 
mentioned  term  of  this  Court. 

On  the  twenty-second  day  of  January,  A.  D.  1891,  the  death 
of  the  plaintiff  in  said  judgment  was  suggested  and  Ann  C.  Now- 
land, executrix,  was  admitted  party  plaintiff,  and  on  the  same 
day  the  said  judgment  was  marked  to  the  use  of  the  Equitable 
Guarantee  and  Trust  Company,  trustee,  now  one  of  the  defen- 
dants in  this  case,  at  its  own  risk  and  request;  which  company 
had  before  that  time  been  appointed  trustee  by  the  Chancellor 
in  lieu  of  the  said  Alfred  C.  Nowland,  trustee,  deceased.  On 
August  30,  A.  D.  1904,  a  levari  facias,  being  No.  72  to  the   Sep- 
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tember  Term,  A.  D.  1904,  of  this  Court,  was  issued  upon  said 
judgment  at  the  suit  of  use  of  The  Equitable  Guarantee  and 
Trust  Company,  trustee,  Ann  C.  Nowland,  executrix  of  Alfred 
C.  Nowland,  deceased,  trustee,  directed  to  the  then  sheriff  of 
New  Castle  County,  who  did  on  the  sixteenth  day  of  Septem- 
ber, 1904,  sell  the  said  lot  or  parcel  of  land,  with  woolen  mill 
and  buildings  thereon  erected,  and  described  in  said  writ,  to 
The  Equitable  Guarantee  and  Trust  Company,  trustee,  for  the 
sum  of  $20,000,  as  by  the  return  of  the  said  sheriff  on  said 
writ  endorsed. 

The  plaintiff  has  shown  that  immediately  before  and  at 
the  time  and  place  of  the  said  sale,  it  did  by  its  counsel,  J.  Har- 
vey Whiteman,  Esq.,  give  the  following  notice  to  all  persons  in 
attendance  at  said  sale,  viz. : 

**I,  representing  Knowles  Loom  Works,  a  corporation, 
hereby  notify  any  person  or  persons  contemplating  bidding  at 
the  sale  about  to  take  place,  that  the  Knowles  Loom  Works  is 
the  owner  of  forty-one  looms  in  the  woolen  mill  about  to  be  sold, 
and  that  said  looms  were  installed  in  said  mill  under  an  agree- 
ment between  the  said  Knowles  Loom  Works  and  James  G. 
Knowles,  providing  that  said  looms  should  remain  the  property 
of  the  said  Knowles  Loom  Works,  until  certain  sums  of  money 
were  paid  to  the  said  Knowles  Loom  Works,  by  James  G. 
Knowles,  and  that  said  sums  of  money  have  not  been  paid. 

**You  are  further  notified  that  the  said  Knowles  Loom 
Works  claims  the  right  to  remove  said  looms  from  the  premises 
about  to  be  sold,  and  will  remove  said  looms  therefrom. 

**J.  H.  Whiteman, 
''Attorney  for  Knowles  Loom  Works,'* 

The  Equitable  Guarantee  and  Trust  Company,  the  pur- 
chaser of  the  said  property,  and  one  of  the  defendants  in  this 
action,  did,  on  the  twenty-fourth  day  of  October,  A.  D.  1905, 
sell  the  same  at  public  sale  to  Melville  Gambrill. 

The  plaintiff  has  shown  that  immediately  before  and  at  the 
time  and  place  of  the  last-mentioned  sale,  it  did  by  its  counsel, 
Charles  B.  Evans  and  J.  Harvey  Whiteman,  Esqs.,  give  the 
following  notice  to  all  persons  in  attendance  at  said  sale,  viz: 
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"Representing  the  Knowles  Loom  Works,  a  corporation 
tinder  the  laws  of  the  State  of  Massachusetts,  we  hereby  notify 
any  person  or  persons  contemplating  bidding  at  the  sale  about 
to  take  place,  that  the  Knowles  Loom  Works,  a  corporation,  as 
aforesaid,  is  the  owner  of  forty-one  40  x  16  Harmer  4x4  box 
looms  in  the  woolen  mills  about  to  be  sold  and  that  said  looms 
were  installed  in  and  are  in  said  mill  tmder  an  agreement  between 
the  said  Knowles  Loom  Works  and  James  G.  Knowles,  provid- 
ing that  said  looms  should  remain  and  be  the  property  of  the 
said  Knowles  Loom  Works,  until  certain  sums  of  money  were 
paid  to  the  said  Knowles  Loom  Works  by  the  said  James  G. 
Knowles  and  other  conditions  performed,  and  that  said  sums  of 
money  have  not  been  paid  and  that  said  other  conditions  have 
not  been  performed. 

"You  are  hereby  further  notified  that  the  said  Knowles 
Loom  Works,  a  corporation,  as  aforesaid,  has  issued  in  the  Su- 
perior Court  of  the  State  of  Delaware,  in  and  for  New  Castle 
County,  a  writ  of  replevin  for  said  looms,  that  it  claims  the 
right  to  remove  said  looms  from  the  premises  about  to  be  sold 
and  will  remove  said  looms  therefrom. 

**Chas.  B.  Evans, 
"J.  H.  Whitbman, 
**  Attorneys  far  Knowles  Loom  Works.** 

The  writ  of  replevin  in  this  case  was  issued  on  the  twenty- 
third  day  of  October,  A.  D.  1906,  and  delivered  to  the  present 
sheriff  of  New  Castle  County,  who  executed  the  same,  and  on 
the  twenty-fourth  day  of  October,  the  day  following  the  issu- 
ance of  the  said  writ,  and  after  the  sale  to  Gambrill,  left  the  same 
in  the  possession  of  Gambrill  upon  his  claim  of  property  there- 
in, he  giving  a  property  bond  to  the  sheriff  therefor. 

We  have  now,  as  briefly  and  clearly  as  we  can,  stated  the 
facts  of  this  case  as  disclosed  by  the  evidence  introduced  by 
counsel  for  plaintiff. 

At  the  close  of  the  plaintiff's  case,  counsel  for  the  defen- 
dants moved  for  a  nonsuit  (1)  because  the  receipts  or  agreements 
under  which  the  plaintiff  placed  the  looms  with  the  defendant 
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Knowles  do  not,  as  he  contended,  show  a  conditional  but  an 
absolute  sale. 

(2)  And  if  the  sale  by  the  plaintiff  to  Knowles  was  a  condi- 
tional sale,  the  placing  of  said  looms  in  said  mill,  as  shown  by 
the  evidence,  with  the  consent  of  the  plaintiff,  constituted  them 
fixtures,  and  as  such,  a  part  of  the  realty. 

Whatever  may  be  said  or  tirged  against  conditional  sales, 
they  have  not  only  been  recognized  by,  but  their  binding  force 
and  validity  have  been  fully  established  by  the  courts  of  this 
State.  Such  sales,  in  view  of  the  fact  that  their  existence  is 
usually  confined  to  the  knowledge  of  the  parties,  may  very  well 
be  regarded  with  disfavor,  and  some  legislation  respecting  them 
would  be  a  public  benefit  and  advantage. 

The  contracts  of  sale  in  this  case  are  different  from  any 
heretofore  presented  to  this  Court  in  an  important  respect. 
They  each  contain  the  following  clause: — **and  that  in  case  of 
failure  on  my  part  to  make  payment  in  accordance  with  the 
conditions  hereby  specified,  they  shall  at  any  time  after  such 
default,  have  the  right,  and  shall  be  allowed  peacefully  to  take 
possession  of  the  said  machines  and  remove  them  from  my  mill 
and  sell  them,  and  whatever  sum  or  sums  may  be  received  for 
them  in  accordance  with  this  agreement  above  and  beyond  the 
amount  of  the  -claim  of  Knowles  Loom  Works  shall  be  returned 
to  James  G.  Knowles." 

This  clause  clearly  indicates  that  the  plaintiff  did  not  re- 
tain the  title  or  property  in  the  looms,  but  merely  a  Uen  thereon; 
for,  in  case  the  plaintiff  repossessed  itself  of  the  looms  after  de- 
fatilt  in  any  payment  in  accordance  with  the  conditions  of  sale, 
it  is  manifest  that  the  intention  of  the  parties  was  that  the 
plaintiff  should  sell  the  looms,  and  whatever  sum  or  sums  should 
be  received  for  the  same  above  and  beyond  the  amount  of  the 
claim  of  the  plaintiff  should  be  paid  or  returned  to  the  defen- 
dant. In  support  of  this  conclusion  we  have  the  case  of  Hery- 
ford  vs.  Davis t  102  U.  S.,  235,  which  was  recognized  and  re- 
viewed, but  distinguished  from  the  case  then  under  considera- 
tion, by  this  Court  in  the  case  of  The  Duplex  Printing  Press 
Company  vs.  Journal  Printing  Company,  1  Pennewill   565. 
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But  even  regarding  this  as,  a  conditional  sale,  when  these 
looms  were,  with  the  consent  and  approval  of  the  plaintiff — the 
vendor — placed  in  the  mill  of  Knowles,  in  the  manner  shown  by 
the  evidence,  they  became  fixtures,  and  as  such  a  part  of  the 
realty  covered  by  the  lien  of  the  mortgage  imder  which  the 
property  was  subsequently  sold  by  the  sheriff  to  the  Equitable 
Guarantee  and  Trust  Company. 

From  the  long  delay  on  the  part  of  the  plaintiff — ^about  ten 
years — to  exercise  the  right  of  repossessing  itself  of  the  looms,  a 
waiver  and  abandonment  of  such  right  against  the  holder  of  the 
mortgage  and  those  claiming  thereunder,  should  be  presumed. 

Entertaining  the  views  as  thus  expressed,  we  are  of  the 
opinion  that  the  motion  for  a  nonsuit  should  be  granted. 

Mr.  Whiieman: — If  your  Honors  please,  the  plaintiff  de- 
clines the  nonsuit. 

Mr.  Emmons: — If  the  Court  please,  I  ask  for  binding  in- 
structions. 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — For  the  reasons  which  the  Court 
has  just  expressed  in  granting  the  nonsuit,  we  direct  you  to 
return  a  verdict  for  the  defendants. 

Verdict  for  defendants. 
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Jambs  E.  Staunton  vs.  Jacob  W.  Smith. 

Replevin — Contract — Conditional  Sale — Note  of  Different  Date — 
Another  Note  Subsequently  Given — Payment  or  Renewal 
of  Original  Note — Conflicting  Testimony. 

1.  A  certain  instrument  in  writing  made  by  the  plaintiff  and  de- 
todant  held  to  be  a  conditional  sale  of  the  property  therein  mentioned. 

2.  It  is  of  no  consequence  when,  or  for  what  purpose,  the  note  was 
originally  made»  if  both  parties  agree  that  it  is  the  note  referred  to  in  the 
agreement.  The  jury  should  treat  it  precisely  as  if  it  bore  even  date  with, 
and  was  made  at  the  same  time  as  the  agreement,  and  for  the  sole  pur- 
pose stated  therein. 

3.  It  is  for  the  Jury  to  say,  under  the  evidence,  whether  another 
note  given  by  the  defendant  to  the  |>laintiff  was  given  and  accepted  in 
payment  or  renewal  of  the  note  originally  given. 

4.  Where  the  testimony  is  conflicting  the  jury  should  reconcile  it  if 
pottible,  but  if  this  cannot  be  done,  they  should  accept  that  part  of  it 
which  they  deem  worthy  of  credit,  and  reject  that  which  they  deem  un- 
worthy of  credit,  having  due  regard  to  the  intelligence  or  ignorance  and 
impartiality^  or  bias  of  the  witnesses,  and  their  opportunity  to  know  the 
facts  to  which  they  testify. 

(December  10,  1906.) 
LoRB,  C.  J.,  and  Spruancb  and  Boycb,  J.  J.,  sitting. 
Leonard  E.  Wales  for  plaintiff. 
Julian  C.  Walker  tor  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1906. 
Action  op  Rbplbvin  (No.  37,  May  Term,  1906). 
Spruancb,  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — ^This  is  an  action  of  replevin  brought 
by  the  plaintiff,  James  E.  Statmton,  against  the  defendant, 
Jacob  W.  Smith,  for  the  recovery  of  the  possession  of  one  sorrel 
horse  and  one  gray  horse,  which  the  plamtiff  alleges  the  defen- 
dant unlawfully  took  from  him  before  the  writ  of  replevin  in 
this  action  was  issued. 

It  appears  from  the  return  of  the  sheriff — endorsed  on  said 
writ,  and  not  denied — ^that  tmder  said  writ,  he  replevied  both 
of  the  said  horses,  and  that  he  delivered  one  of  them,  the  sorrel, 
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to  the  plaintiff,  and  that  he  left  the  other,  the  gray,  in  the  pos- 
session of  the  defendant,  upon  his  claim  of  property  therein,  he 
giving  a  property  bond  for  the  same. 

On  the  seventeenth  of  January,  1906,  the  defendant,  Smith, 
and  the  plaintiff,  Staunton,  made  and  executed,  in  duplicate, 
the  following  written  argreement  in  reference  to  the  said  two 
horses: 

**This  article  of  agreement,  made  this  17th  day  of  January, 
A.  D.  1906,  between  Jacob  W.  Smith  of  Hockessin,  Delaware, 
of  the  first  part  and  James  Staunton  of  Wilmington,  Delaware, 
of  the  second  part  in  manner  and  form  following  to  wit,  the  party 
of  the  first  part  hath  hired  to  the  pary  of  the  second  part  two 
horses  from  the  20th  day  of  Decem,ber,  1906,  to  the  14th  day  of 
March,  1906,  for  the  sum  of  one  htmdred  and  twenty  dollars  the 
receipt  of  which  is  hereby  acknowledged  by  the  party  of  the 
second  part  giving  his  note  the  same  to  fall  due  on  the  said  14th 
day  of  March,  1906,  now  the  conditions  of  this  agreement  is  such 
that  if  the  party  of  the  second  part  does  well  and  pay  said  note 
when  the  same  falls  due  then  the  said  party  of  the  second  part 
is  to  be  the  owner  of  said  horses  but  it  is  expressly  agreed  and 
understood  that  the  party  of  the  first  part  is  to  be  the  owner  of 
said  horses  until  the  above  conditions  are  complied  with  and  the 
party  of  the  second  part  is  not  to  sell  or  dispose  of  said  horses 
any  time  before  said  conditions  are  complied  with. 

**In  witness  whereof  both  parties  have  hereunto  signed 
their  names  and  affixed  their  seals  this  17  th  day  of  January  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  six. 

**  James  E.  Staunton,  seal 
*' Jacob  W.  Smith,       seal." 

It  is  the  duty  of  the  Court  to  interpret  written  instruments, 
and  it  is  the  duty  of  the  jury  to  accept  such  interpretation  as 
true.  This  instrument  is,  in  law,  a  conditional  sale  of  the  said 
horses  by  Smith  to  Staunton. 

By  this  instrument  the  right  of  possession  of  said  horses 
was  vested  in  Statmton  until  he  should  fail  to  perform  the  con- 
dition of  sale,  viz.,  the  payment  or  satisfacticm  of  the  note  o£ 
ofte  hundred  and  twenty  dollars,  thtwrein  mentioned,  on  or  be^ 
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fore  the  fourteenth  of  March,  1906,  when  said  note  became  due; 
and  upon  the  performance  of  said  condition  by  Staunton,  on  or 
before  the  fourteenth  of  March,  1906,  the  said  horses  would 
become  his  property. 

The  title  or  ownership  of  said  horses  was  to  remain  in  Smith 
until  the  performance  by  Staunton  of  said  condition,  and  upon 
the  failure  of  Staunton  to  perform  said  condition,  on  or  before 
the  fourteenth  of  March,  1906,  Smith  would  have  the  right  to 
take  said  horses  from  the  possession  of  Staimton,  unless  the 
time  for  the  performance  of  said  condition  should  be  extended 
or  waived  by  agreement  between  the  parties. 

The  following  promissory  note,  made  by  Staunton  and 
endorsed  by  Smith,  is  in  evidence: 

"Avondale,  Pa.,  Jan*y  10th,  1906.  $120.00.  On  the  four- 
teenth day  of  March  next  ensuing,  I,  we  or  either  of  us,  promise 
to  pay  to  the  order  of  Jacob  W.  Smith  at  the  National  Bank  of 
Avondale,  one  hundred  and  twenty  dollars,  without  defalcation, 
for  value  received. 

"James  E.  Staunton." 

You  will  observe  that  this  note  is  dated  January  10,  1906, 
while  the  said  agreement  is  dated  January  17,  1906,  and  there 
is  some  conflict  of  testimony  as  to  when  and  for  what  purpose 
said  note  was  originally  made,  but  as  both  parties  agree  that 
this  is  the  note  referred  to  in  said  agreement,  it  is  of  no  conse- 
quence when  or  for  what  purpose  said  note  was  originally  made; 
and  yeu  should  treat  it  precisely  as  if  it  bore  even  date  with, 
and  was  made  at  the  same  time  as  the  said  agreement,  and  for 
the  sole  purpose  stated  in  said  agreement. 

Smilii  had  this  note  discounted  on  his  own  accovmt,  at  the 
said  Avondale  bank,  before  it  became  due.  Afterwards,  on 
March  10,  1906,  Staunton  paid  to  Smith,  through  the  latter's 
wife,  thirty  dollars  on  accotmt  of  said  note.  On  March  13,  1906, 
Staunton  made  and  delivered  to  Smith  the  following  note: 

"Avondale,    Pa.,    March    13,    1906.  $95.00. 

On  the  thirteenth  day  of  June  next  ensuing,  I,  we  or  either  of 
us,  i^xnnise  to  pay  to  the  order  of  Jacob  W.  Snjith  at  the  National 
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Bank  of  Avondale,  ninety-five  dollars,  without  defalcation,  for 
value  received. 

**Jambs  E.  Staunton." 

There  is  some  controversy  as  to  whether  this  last  mentioned 
note  was  signed  and  delivered  in  blank,  but  this  is  of  no  conse- 
quence, as  Smith  testified  that  it  was  filled  out  as  it  now  is  when 
he  received  it  from  Staimton,  and  Staunton  by  paying  it  recog- 
nized its  validity. 

On  March  13,  1906,  the  day  before  said  note  of  one  hundred 
and  twenty  dollars  became  due,  Smith  had  said  note  of  ninety- 
five  dollars  discounted  at  said  bank,  and  with  the  net  proceeds 
thereof,  ninety-three  dollars  and  fifty  cents,  and  twenty-six 
dollars  and  fifty  cents  then  paid  in  cash,  the  said  note  of  one 
hundred  and  twenty  dollars  was  paid.  Afterwards,  on  or  about 
May  18,  1906,  and  before  the  said  note  of  ninety-five  dollars 
became  due,  Staunton  paid  the  same  to  said  bank  and  it  was 
thereupon  surrendered  to  him.  On  March  14,  1906,  the  day 
when  said  note  of  one  hundred  and  twenty  dollars  became  due, 
Smith  took  said  horses  from  the  possession  of  Staunton. 

To  entitle  the  plaintiff  to  recover,  it  must  be  shown  to  your 
satisfaction  that  he,  and  not  the  defendant,  was  entitled  to  the 
possession  of  said  horses,  or  one  of  them,  on  the  twenty-ninth 
of  March,  1906,  when  the  writ  of  replevin  was  issued. 

If,  as  claimed  by  Staunton,  the  said  note  of  ninety-five 
dollars  was  given  by  him  and  accepted  by  Smith,  in  pa3rment  or 
renewal  of  the  balance  of  said  note  of  one  hundred  and  twenty 
dollars,  this  (in  the  absence  of  an  agreement  of  the  parties  to 
the  contrary)  operated  as  a  discharge  of  the  condition  of  said 
agreement,  or  as  an  extension  of  the  time  for  its  performance, 
until  the  thirteenth  of  June,  1906,  when  said  note  of  ninety-five 
dollars  became  due;  and  until  that  time,  Statmton,  and  not 
Smith,  had  the  right  to  the  possession  of  said  horses;  and  upon 
the  payment  of  said  note  of  ninety-five  dollars  before  its  maturity 
he  would  become  the  owner  of  said  horses. 

It  is  claimed  by  Smith  that  the  said  note  of  ninety-five 
dollars  was  not  given  to,  or  accepted  by  him  in  pajrment  or  re- 
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newal  of  the  balance  of  said  note  of  one  hundred  and  twenty 
dollars,  but  that  it  was  given  to,  and  accepted  by  him  for  horse 
hire  owing  to  him  by  Staunton. 

You  are  to  determine  from  the  evidence  this  and  all  other 
controverted  questions  of  fact,  bearing  in  mind,  however,  that 
the  said  written  agreement  of  January  17,  1906,  speaks  for  it- 
self, and  is  to  be  taken  as  binding  upon  both  the  parties,  without 
qualification  by  any  evidence  as  to  the  dealings,  negotiations  or 
conversations  between  them  prior  to,  or  at  the  time  of  the  mak- 
ing of  said  agreement;  and  that  neither  party  to  said  agreement 
had  the  right  to  annul,  alter,  change  or  qualify  the  same  without 
the  consent  of  the  other  party. 

Your  verdict  should  not  be  influenced  in  any  way  by  the 
suggestions  which  have  been  made,  that  the  horse  delivered  by 
the  sheriff  to  the  plaintiff  was  afterwards  taken  from  him  on  a 
claim  of  ownership  by,  or  on  behalf  of  some  third  person.  In 
this  case  we  can  try  only  the  question  of  ownership  or  right  of 
possession  between  the  plaintiff  and  the  defendant. 

Where  the  testimony  is  conflicting,  you  should  reconcile  it 
if  possible,  but  if  this  cannot  be  done,  you  should  accept  that 
part  of  it  which  you  deem  worthy  of  credit,  and  reject  that  which 
you  deem  unworthy  of  credit,  having  due  regard  to  the  intelli- 
gence or  ignorance  and  impartiality  or  bias  of  the  witnesses,  and 
their  opportunity  to  know  the  facts  to  which  they  have  testified. 

Your  verdict  should  be  for  that  party  in  whose  favor  is  the 
preponderance  of  the  evidence. 

The  plaintiff  does  not  ask  for  a  verdict  for  the  return  of  the 
horses,  or  either  of  them,  but  claims  damages  for  their  unlawful 
taking  and  detention.  If  you  find  from  the  evidence  that  the 
plaintiff  was  entitled  to  the  possession  of  said  horses  at  the  time 
of  the  issuing  of  said  writ  of  replevin,  your  verdict  should  be 
for  the  plaintiff,  for  the  value  of  the  horse  not  deUvered  to  him 
by  the  sheriff,  with  interest  thereon  to  the  present  time,  and 
also  nominal  damages  for  the  unlawful  taking  and  detention  of 
the  other  horse. 

Verdict  for  plaintiff  for  $56. 
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David  R.  Rbbsb,  d.  b.  a.,  vs.  Jambs  R.  Hopfbckbr,  p.  b.  r. 

Appeal — Sale  of  Wheat — Refusal  to  Accept — Refusal  to  DeUver— 
Resale  at  Market  Price — Recovery  of  Loss — No  Recovery  if 
Purchaser  tendered  Himself  ready  to  Receive. 

Where  goods  are  sold  at  an  agreed  price,  to  be  delivered  at  a  future 
time,  and  the  purchaser  refuses  to  receive  the  same  in  accordance  with 
the  contract  of  sale,  the  seller  may  re-sell  the  same  at  the  market  price, 
if  the  commodity  has  a  market  price,  and  recover  from  the  purchaser  the 
loss  on  such  re-sale.  But  if  the  purchaser  tenders  himself  ready  to  re- 
ceive the  goods  in  accordance  with  the  conditions  of  sale,  the  seller  can- 
not recover  for  any  loss  upon  a  resale  thereof. 

{December  13,  1906.) 
LoRB,  C.  J.,  and  Spruancb  and  Boycb,  J.  J.,  sitting. 
Lemn  Irving  Handy  for  defendant  below,  appellant. 
Leonard  E.  Wales  for  plaintiff  below,  respondent. 
Superior  Court,  New  Castle  County,  November  Term,  1906. 
Appbal  (No.  160,  May  Term,  1906). 

Spruancb,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  is  an  appeal  from  the  judg- 
ment of  a  Justice  of  the  Peace. 

It  appears  from  the  evidence  on  both  sides,  that  in  March, 
1905,  the  plaintiff,  James  R.  Hoffecker,  sold  to  the  defendant, 
David  R.  Reese,  certain  wheat,  from  three  farms  owned  or  con- 
trolled by  the  plaintiff,  which  was  harvested  in  1904,  at  $1.12 
per  bushel  and  that  all  of  the  wheat  so  sold  from  two  of  said 
farms,  was  received  and  paid  for  by  the  defendant. 

The  present  controversy  is  as  to  the  wheat  so  sold  to  the 
defendant,  by  the  plaintiff,  from  his  remaining  farm  known  as 
the  Home  or  Baker  farm. 

The  plaintiff  admits  that  the  defendant  received  and  paid 
for  a  part  of  the  wheat  so  sold  to  him  from  said  last-mentioned 
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form,  but  claims  that  the  defendant  refused  to  accept  and  pay 
for  the  balance  thereof,  amounting  to  170  bushels  and  50  pounds, 
and  that  upon  such  refusal  he  resold  the  same  at  eighty  cents 
per  bushel,  the  then  market  price,  on  or  about  the  nineteentn 
of  March,  1906,  and  he  brings  this  action  to  recover  the  diflEer^ 
ence  between  the  price  received  upon  such  resale  and  the  price 
the  defendant  had  agreed  to  pay  him,  amounting  to  $54.66, 
with  interest  thereon  from  said  March  19,  1906. 

The  defendant  claims  that  he  purchased  from  the  plaintiflE 
only  six  hundred  bushels  of  wheat  from  said  home  farm,  and 
that  he  received  and  paid  for  a  part  thereof,  and  that  before  the 
commencment  of  this  action  he  offered  to  receive  the  balance  of 
said  six  htindred  bushels  in  accordance  with  the  conditions  of 
said  sale,  but  that  the  plaintiff  refused  to  deliver  said  balance, 
or  any  part  thereof,  and  therefore  that  the  plaintiff  is  not  ent- 
itled to  recover  anything  in  this  action. 

In  determining  this  controversy  you  will  be  obliged  to  as- 
certain from  the  evidence  how  much  wheat  from  said  Home 
Farm  was  sold  by  the  plaintiff  to  the  defendant;  and  how  much 
thereof  was  received  by  the  defendant;  and  how  much  thereof 
was  not  received  by  the  defendant;  and  whether  the  defendant 
offered  to  receive  the  balance  thereof. 

Where  goods  are  sold  at  an  agreed  price,  to  be  delivered  at 
a  future  time,  and  the  purchaser  refuses  to  receive  the  same  in 
accordance  with  the  contract  of  sale,  the  seller  may  resell  the 
same  at  the  market  price,  if  the  conmiodity  has  a  market  price, 
and  recover  from  the  purchaser  the  loss  on  such  resale.  But  if 
the  purchaser  tenders  himself  ready  to  receive  the  goods  in  ac- 
cordance with  the  conditions  of  sale,  the  seller  cannot  recover 
for  any  loss  upon  a  resale  thereof. 

Your  verdict  should  be  for  that  party  in  whose  favor  is  the 
preponderance  of  the  evidence. 

Where  the  evidence  is  conflicting,  it  is  the  duty  of  the  Jury 
to  reconcile  it  if  they  can,  but  if  they  cannot  do  so,  they  should 
accept  that  part  of  it  which  they  deem  worthy  of  credit,  and  re- 
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Cect  that  part  of  it  which  they  deem  unworthy  of  credit,  having 
regard  to  all  the  facts  and  circumstances  which  tend  to  show 
the  credibiUty  or  want  of  credibility  of  the  witnesses. 


Verdict  for  defendant. 


Jambs  S.  Ellison  vs.  Philip  Simmons. 

Assumpsit — Sale  of  Horse — Warranty — Words  necessary  to  cre^ 
ate — Breach   of   the   Warranty — What  defendant   must 
prove — Damages. 

1.  No  particular  words  are  necessary  to  create  a  warranty.  Every 
affirmation  made  by  the  seller,  as  a  fact,  at  the  tune  of  a  sale,  and  as  an 
inducement  to  the  sale,  if  relied  upon  by  the  buyer,  amounts  to  a  warranty. 
Whatever  representations  are  made  by  the  seller  at  the  time  of  the  sale 
as  to  the  quality  of  the  article  offered  for  sale  is  an  express  warranty. 

2.  To  defeat  the  plaintiff's  right  to  recover  on  a  note  given  for  the 
price  of  a  horse,  on  the  ground  of  a  breach  of  warranty,  the  defendant 
must  prove,  (1)  That  at  the  time  of  the  sale  the  horse  was  warranted  to  be 
sound;  (2)  That  there  has  been  a  breach  of  the  warranty, — that  is,  that 
the  horse  was  not  then  sotmd;  and  (3)  That  he  has  sustained  damages  by 
reason  of  such  breach. 

3.  Any  disease  or  infirmity  of  a  horse,  not  visible  and  palpable,  at 
the  time  of  sale,  which  impaired  his  value  or  usefulness,  would  consti- 
tute unsotmdness,  and,  whether  known  to  the  plaintiff  or  not,  would  con- 
stitute a  breach  of  a  warranty  of  sotmdness.  The  measure  of  damages 
would  be  the  difference  between  the  value  of  the  horse  in  his  unsound 
condition,  and  his  value  if  he  had  been  sound,  at  the  time  of  sale. 

(December  14,  1906.) 
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LoRB,  C.  J.,  and  Spruancb  and  Boycb,  J.  J.,  sitting. 

Horace  G.  Easibum  iot  plaintiff. 

T.  Bayard  Heisel  for  defendant. 

Superior  Court,  New  Castle  County,  November  Term,  1906. 

Action  op  Assumpsit  (No.  36,  May  Term,  1906). 

The  facts  appear  in  the  charge  of  the  Court. 

Boycb,  J.,  charging  the  jiuy : 

Gentlemen  of  the  jury: — ^This  is  an  action  of  assumpsit  on 
a  promissory  note,  drawn  by  Philip  Simmons,  the  defendant, 
on  March  9th,  1905,  for  the  sum  of  $172.12,  payable,  eight  months 
after  date,  to  the  order  of  D.  W.  Cush,  at  the  Delaware  City 
National  Bank.  It  is  admitted  that  the  said  note  was  made  by 
the  defendant;  that  it  was  endorsed  by  the  said  D.  W.  Cush  as 
an  accommodation  endorser;  and  that  it  was  delivered  to  and 
accepted  by  James  S.  Ellison,  the  plaintiff,  in  pa3rment  of  cer- 
tain articles  of  personal  property,  including  a  brown  mare,  sold 
by  the  plaintiff  at  pubUc  auction,  to  the  defendant.  It  is  like- 
wise admitted  that  the  note  was  not  paid  at  maturity  but  was 
protested  at  said  bank.  The  plaintiff  se^s  to  recover  the  amount 
for  which  the  note  was  given  with  interest  thereon  from  the 
ninth  day  of  November,  1905,  amounting  to  the  sum  of  $11.32* 
and  the  costs  of  protest  being  $1.71,  aggregating  the  sum  of 
$185.15. 

A  n^^otiable  instrument,  such  as  sued  upon  in  this  action, 
imports  a  consideration  and  generally  the  holder  need  not  prove 
value.  But  as  between  the  parties,  or  as  between  the  maker 
and  third  persons  with  notice,  want  of  consideration  may  be 
shown. 

The  defendant  admits  that  he  owes  the  sum  of  $40.12,  part 
of  the  note,  and  he  avers  that  he  has  been  and  is  still  ready  to 
pay  the  said  sum  to  the  plaintiff,  and  he  has  shown  to  the  Court 
that  he  has  paid  said  sum  into  Court  to  abide  the  result  of  this 
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suit,  but  he  contends  that  the  plaintiff  ought  not  to  have  or 
maintain  his  action  against  him,  except  as  to  the  said  sum  of 
$40.12,  because,  as  he  alleges,  there  was  a  failure  in  part  of  the 
consideration  of  said  note  in  that  the  mare  purchased  by  him, 
the  defendant,  from  the  plaintiff  for  the  sum  of  $132,  it  being  a 
part  of  the  consideration  of  said  note,  was  at  and  immediately 
before  the  said  sale  warranted  by  the  plaintiff  to  the  defendant 
to  be  sound,  when  in  fact,  the  defendant  alleges,  the  mare  was 
and  still  is  not  sound.  And  the  defendant  contends  that  by 
reason  thereof  the  mare  became  and  is  of  no  use  or  value  to  him. 
The  controversy  between  the  parties  is,  therefore,  confined  to 
the  alleged  warranty  respecting  the  mare  at  the  time  of  the  said 
sale  and  her  condition  and  value  at  that  time.  The  defendant 
claims  that  when  the  mare  was  offered  for  sale,  William  L. 
Ellison,  a  brother  of  the  plaintiff,  representing  the  latter  at  the 
sale,  said:  ''The  mare  is  sotmd.  She  is  all  right.  When  I  say 
sound  I  mean  sotmd,**  or  words  to  that  effect,  and  that  in  pur- 
chasing the  mare  he  relied  upon  the  representations  so  made. 

The  plaintiff  denies  that  the  mare  was  not  sound  at  the 
time  of  the  sale. 

No  particular  words  are  necessary  to  create  a  warranty. 
Every  affirmation  made  by  the  seller,  as  a  fact,  at  the  time  of  a 
sale,  and  as  an  inducement  to  the  sale,  if  relied  upon  by  the 
buyer,  amounts  to  a  warranty.  This  Court  has  held  that  what* 
ever  representations  are  made  by  the  seller  at  the  time  of  the 
sale  as  to  the  quality  of  the  article  offered  for  sale  is  an  express 
warranty. 

If  William  L.  Ellison  was  the  representative  and  agent  of 
the  plaintiff  at  said  sale  and  if  when  he  offered  the  mare  for  sale 
he  warranted  her  to  be  sound,  such  warranty  would  bind  the 
plaintiff. 

To  defeat  the  plaintiff's  right  to  recover  any  part  or  all  of 
the  $132,  part  of  the  consideration  of  said  note,  it  is  incumbent 
upon  the  defendant  to  satisfy  you  by  a  preponderance  of  the 
evidence  (1)  that  at  the  time  of  said  sale  the  mare  was  warranted 
to  be  sound ;    (2)  that  there  has  been  a  breach  of  the  warranty 
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—that  is,  that  the  mare  was  not  then  sound;  and  (3)  that  he 
has  sustained  damages  by  reason  of  such  breach. 

Any  disease  or  infirmity  of  the  mare  not  visible  and  palpa- 
ble, at  the  time  of  the  sale,  which  impaired  her  value  or  useful- 
ness would  render  her  as  not  sound,  and,  whether  known  to  the 
plaintiflE  or  not,  would  constitute  a  breach  of  the  alleged  war- 
ranty. 

If  you  are  satisfied  from  the  evidence  that  the  mare  was, 
at  the  time  of  the  sale,  warranted  to  be  soimd  and  that  at  that 
time  she  was  not  sound,  whether  the  plaintiff  knew  it  or  not,  he 
would  be  bound  by  the  warranty,  and  the  defendant  would  be 
entitled  to  a  reduction  in  the  note  sued  upon,  to  the  amount  of 
his  damages  sustained  by  reason  thereof.  And  the  measure  of 
damages  would  be  the  difference  between  the  value  of  the  mare 
in  her  tmsound  condition  and  her  value  if  she  had  been  sound, 
at  the  time  of  the  sale. 

Under  the  pleadings  and  admissions  in  this  case,  it  is  in- 
cumbent upon  you  to  find  a  verdict  for  the  plaintiff  in  the  sum 
of  $40.12,  together  with  such  additional  sum,  if  any,  as  you  may 
conclude  from  all  the  evidence  he  is  entitled  to  receive  irom  the 
sale  of  the  mare,  with  interest  from  the  ninth  day  of  November, 
1905. 

You  are  the  judges  of  the  weight  and  value  of  the  evidence. 
Where  there  is  conflict  in  the  testimony,  you  should  reconcile  it 
if  you  can.  If  you  cannot,  you  should  give  credit  to  the  testi- 
mony which,  in  your  judgment,  is  most  worthy  of  belief,  taking 
into  consideration  the  intelligence,  apparent  truthfulness,  and 
impartiality  of  the  witnesses. 

Governed  by  this  instruction,  you  should  decide  the  ques- 
tions in  controversy  in  favor  of  the  party  in  whose  favor  the 
evidence  preponderates. 

Verdict  for  plaintiff  for  $67.96. 
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Mary  C.  Reed  vs.   The  Continental  Insurance  Company. 

Assumpsit — Fire  Insurance  Policy — Proofs  of  Loss;  Waiver  of— 

Adjuster  of  the  Company — Duties  and  Powers — Waiver  of 

Conditions — Waiver  need  not  be  in  Writing  or  attached 

to  or  indorsed  upon  Policy — Contract;  How  Con- 

strued. 

1.  Where  the  adjuster  of  a  fire  insurance  company  who  is  clothed 
with  authority  to  adjust  and  settle  claims  said  to  the  insured*  after  the 
fire — "make  a  list  of  the  ^oods,  with  the  cost  and  value  as  near  as  possi- 
ble, and  I  will  come  back  m  a  week  or  two  and  settle;'*  and  so  spoke  and 
acted  as  to  induce  in  the  mind  of  an  ordinarily  reasonable  person  the  be- 
lief that  no  further  steps  were  necessary  to  be  taken  in  the  matter  of 
proofs  of  loss;  and  the  insured  relied  upon  such  statements  of  the  ad- 
juster and  for  such  reason  did  not  furnish  proofs  of  loss,  such  facts  and 
conditions  would  amotmt  to  a  waiver,  on  the  part  of  the  company,  of 
proof  of  loss. 

2.  By  the  acceptance  of  a  policy  of  insurance  the  provisions  there- 
of, including;  the  furnishing  of  proofs  of  loss,  become  a  part  of  the  con- 
tract, and  the  measure  of  the  rights  and  liabilities  of  the  parties  thereto. 
It  is  competent,  however,  for  the  company  to  waive  such  proofs  of  loss, 
and  it  is  not  in  all  cases  necessary  that  such  waiver  should  be  in  writing 
and  endorsed  upon  or  attached  to  the  policy.  Such  waiver  may  be 
proved  by,  or  inferred  from  the  acts  and  conduct  of  the  insurer,  or  its 
duly  authorized  agents. 

3.  In  considering  the  provisions  of  policies  of  insurance  relating  to 
matters  required  to  be  done  by  the  insured,  subsequent  to  the  loss,  which 
do  not  alter  the  risk  of  the  insurer  or  increase  the  liability,  it  is  the  pre- 
vailing practice  of  the  courts  to  give  to  such  provisions  a  construction 
favorable  to  the  insured  so  far  as  the  same  can  be  reasonably  done. 

(Dec.  14,  1906.) 

Lore,  C.  J.  and  Spruance  and  Boyce,  J.  J.,  sitting. 

John  Biggs  and  Armon  D.  Chaytor,  Jr,,  for  plaintiflE. 

Thomas  Davis  for  defendant. 

Superior  Court,  New  Castle  County,  November  Tenn,  1906. 

Action  of  Assumpsit  (No.  201,  May  Term,  1904),  upon 
a  policy  of  fire  insurance. 

The  facts  appear  in  the  charge  of  the  Court: 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  ivLty: — This  is  an  action  of  assumpsit. 
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brought  by  Mary  C.  Reed,  the  plaintiff,  against  the  Continental 
Insurance  Company,  the  defendant,  upon  a  policy  of  insurance. 

The  policy  is  dated  October  10,  1903.  It  insures  the  plain- 
tiff against  loss  or  destruction  by  fire  of  her  household  goods- 
and  other  personal  property  then  in  the  house  in  which  she  was 
living,  in  St.  Georges  Hundred  in  this  county,  for  one  year  from 
October  7th,  1903,  for  an  amount  not  exceeding  two  thousand 
dollars.  She  claims  that  all  this  property  was  totally  destroyed 
by  fire  on  the  twenty-sixth  da>  of  November,  1903,  when  her 
dwelling  house  was  burned;  that  the  goods  so  destroyed  were 
worth  $1558,  which  amoimt  with  interest  from  February  9, 
1904,  aggregating  $1826.28,  is  demanded  in  this  suit. 

The  poKcy  of  insurance,  among  others,  contains  the  follow- 
ing provisions: 

**If  fire  occur  the  insured  shall  give  immediate  notice  of 
any  loss  thereby  in  writing  to  this  company,  protect  the  prop- 
erty from  further  damage,  forthwith  separate  the  damaged  and 
undamaged  personal  property,  put  it  in  the  best  possible  order, 
make  a  complete  inventory  of  the  same,  stating  the  quantity 
and  cost  of  each  article  and  the  amoimt  claimed  thereon;  and 
within  sixty  days  after  the  fire,  unless  such  time  is  extended  in 
writing  by  this  company,  shall  render  a  statement  to  this  com- 
pany, signed  and  sworn  to  by  said  insured,  stating  the  knowl- 
edge and  belief  of  the  insured  as  to  the  time  and  origin  of  the 
fire;  the  interest  of  the  insured  and  of  all  others  in  the  property; 
the  cash  value  of  each  item  thereof  and  the  amount  of  loss 
thereon." 

"This  policy  is  made  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other  provisions, 
agreements,  or  conditions  as  may  be  endorsed  hereon  or  added 
hereto,  and  no  officer,  agent,  or  other  representative  of  this  com- 
pany shall  have  power  to  waive  any  provision  or  condition  of  this 
policy  except  such  as  by  the  terms  of  this  policy  may  be  the 
subject  of  agreement  endorsed  hereon  or  added  hereto,  and  as 
to  such  provisions  and  conditions  no  officer,  agent,  or  represen- 
tative shall  have  such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions  unless  such  waiver,  if  any. 
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shall  be  written  upon  or  attached  hereto,  nor  shall  any  prin- 
lege  or  permission  affecting  the  insurance  under  this  policy 
exist  or  be  claimed  by  the  insured  unless  so  written  or  attached." 

By  the  acceptance  of  this  policy  these  provisions  became  a 
part  of  the  contract  of  insurance  in  this  case,  and  the  measure 
of  the  rights  and  liabilities  of  the  parties  thereto. 

It  is  conceded  by  the  plaintiff  that  no  such  statement  or 
proofs  of  loss,  signed  and  sworn  to  by  her,  as  required  by  the 
foregoing  provisions,  was  rendered  to  the  defendant  company 
within  sixty  days  after  the  fire,  or  indeed  at  any  time. 

The  plaintiff,  however,  avers  that  the  defendant  waived 
such  proofs  of  loss.  She  claims  that  she  gave  notice  of  the  fire 
to  Leatherbury  and  Scott,  the  agents  of  the  defendant  company  at 
Middletown,  Delaware,  the  morning  after  the  fire;  that  the 
agents  notified  the  company,  and  that  on  the  second  day  of 
December,  1903,  the  defendant  company  sent  its  adjuster,  a 
Mr.  Philbrook,  to  her  home  the  place  of  the  fire,  and  that  he 
said  to  her,  **Make  a  list  of  the  goods,  with  the  cost  and  value 
as  near  as  possible,  and  I  will  come  back  in  a  week  or  two  and 
settle;"  that  she  rendered  no  proofs  of  loss  because  of  such 
assurance  by  the  adjuster. 

The  defendant  insists  that  there  was  no  waiver  of  proofe 
of  loss;  that  the  adjuster,  at  the  interview  of  December  2,  1903, 
distinctly  informed  the  plaintifl[  that  she  must  make  proofs  of 
loss,  and  that  about  three  weeks  thereafter  the  agent  Leather- 
bury  of  Middletown  also  so  informed  her,  and  that  the  plainti£f 
refused  to  make  such  proofs. 

The  main  question  for  your  determination  is,  whether  there 
has  been  a  waiver  of  proofs  of  loss  by  the  defendant  company 
in  this  case. 

It  was  competent  for  the  defendant  to  waive  such  proo& 
of  loss.  It  is  not  in  all  cases  necessary  that  such  waiver  should 
be  in  writing  and  endorsed  upon  or  attached  to  the  policy.  Such 
waiver  may  be  proved  by,  or  inferred  from  the  acts  and  conduct 
of  the  insurer,  or  its  duly  authorized  agents. 

Smith  vs^  Home  Ins.  Co.,  47  Hun.  30;  Harris  vs.  Phoenix 
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Insurance  Company,  86  Iowa  238;  McKenney  vs.  Diamond  State 
Loan  Assn.,  8  Houst.  544. 

*'In  considering  the  provisions  of  policies  of  insurance  re- 
lating to  matters  required  to  be  done  by  the  insured,  subsequent 
to  the  loss,  which  do  not  alter  the  risk  of  the  insurer  or  increase 
the  liability,  it  is  the  prevailing  practice  of  the  Courts  to  give  to 
such  provisions  a  construction  favorable  to  the  insured  so  far  as 
the  same  can  be  reasonably  done." 

SchUansky,  et  al.  vs.  Fire  Ins.  Co.,  4  Pennewill  293. 

If  you  find  from  the  evidence  that  Philbrook  was  the  ad* 
juster,  and  that  he  was  clothed  by  the  defendant  company  with 
authority  to  adjust  and  settle  claims,  and  that  he  used  the  lan- 
guage so  attributed  to  him  by  the  plaintiff,  and  so  spoke  and 
acted  as  to  induce  in  the  mind  of  an  ordinarily  reasonable  per- 
son the  belief  that  no  further  steps  were  necessary  to  be  taken 
in  the  matter  of  proofs  of  loss;  and  if  you  should  further  find 
that  the  plaintiff  as  a  reasonable  person  had  a  right  to  rely  upon 
such  statements  of  the  adjuster,  and  did  rely  upon  them,  and 
for  that  reason  did  not  furnish  proofs  of  loss;  such  conditions 
would  amount  to  a  waiver  on  the  part  of  the  defendant  company 
of  proofs  of  loss. 

If  on  the  other  hand,  however,  the  plaintiff  knowing  that 
such  proofs  were  necessary,  or  being  so  informed  by  Philbrook 
or  Leatherbury,  refused  to  make  such  proofs,  there  could  be  no 
waiver. 

Your  verdict  should  be  based  upon  the  preponderance  of 
the  evidence. 

Where  the  evidence  is  conflicting,  the  jury  should  reconcile 
it  if  they  can.  If  this  cannot  be  done,  the  jury  should  be  gov- 
erned by  that  part  of  the  evidence  which  under  all  the  circum- 
stances of  the  case  they  believe  the  most  entitled  to  credit. 

If  the  jury  believe  from  the  evidence  that  the  defendant, 
after  the  fire,  sent  its  adjuster  to  adjust  the  loss  caused  by  the 
fire  and  as  the  result  of  his  conduct  toward,  and  representations 
made  to  the  plaintiff,  the  plaintiff  beUeved  and  had  the  right 
reasonably  to  believe  that  the  technical  proofs  of  loss  provided 
for  by  the  policy  were  waived,  and  that  the  company  would 


Digitized  by 


Google 


208  SUPERIOR  COURT. 

VERDICT. 

not  insist  upon  said  proofs  being  furnished,  the  plaintiff  is  en- 
titled to  recover  an  amount  equal  to  the  value  of  the  property 
destroyed  with  interest  thereon  from  sixty  days  after  the  date 
of  the  waiver  to  the  present  time. 

Verdict,  for  plaintiff  for  $1826.28. 
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Sidney   L.  Heidblbaugh  vs.  Peoples   Railway  Company,  a 
corporation  of  the  State  of  Delaware. 

Case — Injuries  to  Person  and  Property — Railway  Company — 
Frightening  Horse   of  Plaintiff — Negligence — Damages. 

1.  No  presumption  of  negligence  on  the  part  of  the  defendant  com- 
pany arises  from  the  mere  fact  that  the  plamtiff  or  his  property  were 
mjtired  bjr  the  car  of  the  defendant.  The  burden  of  proving  it  rests  upon 
the  plaintiff. 

2.  If  a  motorman  in  charge  of  a  car  sees,  or  by  the  exercise  of  due 
diligence  might  have  seen,  a  frifi[htened  and  unmanageable  horse  attached 
to  a  vehicle  on  the  street  near  the  railway  in  front  ofhis  car,  it  is  his  duty 
to  use  every  reasonable  means  in  his  power  to  prevent  a  collision  with 
such  horse  and  vehicle ;  and  for  this  purpose  it  is  his  duty,  in  due  time, 
to  check  the  speed  of  his  car,  or  stop  it  entirely,  if  it  be  necessary  so  to 
do  to  avoid  a  collision,  and  if  he  fails  to  do  so,  he  is  guilty  of  negligence, 
and  the  company  whose  servant  he  is,  is  liable  for  any  injury  occasioned 
by  such  neghgence. 

3.  If,  on  the  other  hand,  the  motorman  under  these  circumstances, 
in  due  time,  uses  all  the  means  within  his  power  to  check  or  stop  the 
car,  and  he  is  not  able  to  do  so  by  reason  of  the  slippery  condition  of  the 
track,  the  steep  incline  of  the  track  or  other  cause  beyond  his  control, 
he  is  not  guilty  of  negligence. 

4.  Measure  of  damages. 

(January  8,  1907.) 
Lore,  C.  J.,  and  Spruancb  and  Boycb,  J.  J.,  sitting. 
y.  Harvey  Whiteman  for  plaintiflF. 
Robert  H.  Richards  for  defendant. 

Superior  Ccurt,  New  Castle  Coimty,  November  Term.  1906. 
Action  on  the  case  (No.  42,  February  Term,  1906). 

Spruance,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  action  is  brought  for  the  re- 
covery of  damages  for  injuries  to  the  person  and  pioperty  of  the 
plaintiff  occasioned  b>  a  collision  between  an  electric  street  car 
of  the  defendant  company  and  a  market  wagon  of  the  plaintiff, 
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caused,  as  the  plaintiff  alleges,  by  the  negligence  of  the  servant 
or  servants  of  the  defendant  having  charge  of  said  car. 

The  said  collision  occurred  on  the  twenty-fifth  day  of 
October,  1905,  on  west  Sixth  Street  between  Madison  and  Jeffer- 
son streets,  in  the  City  of  Wilmington. 

The  said  car  was  running  westerly  at  the  time  of  the  acci- 
dent, and  then,  or  immediately  before  that  time,  the  said  horse 
and  wagon  were  headed  easterly. 

The  plaintiff  claims  that  her  horse  was  frightened  by  the 
approaching  car  and  became  unmanageable — backing  the  wa- 
gon for  some  distance,  and  finally  upon  the  railway  track;  and 
that  the  motorman  of  the  car  saw,  or  by  the  exercise  of  due  care 
might  have  seen,  the  danger  of  a  collision  in  time  to  have  avoided 
it;  but  that  he  negligently  omitted  to  do  so,  whereby  the  car 
struck  the  wagon,  throwing  out  the  plaintiff  and  her  daughter 
and  injuring  the  plaintiff,  and  damaging  her  wagon,  horse  and 
harness. 

It  is  not  contended  by  the  defendant  that  the  collision  was 
caused  by  the  negligence  of  the  plaintiff;  or  that  any  act  or 
omission  of  the  plaintiff,  or  of  her  daughter,  the  driver  of 
the  wagon,  in  any  way  contributed  to  the  collision. 

Your  inquiry  is  thus  narrowed  to  the  single  question  whether 
the  injuries  complained  of  were  caused  by  the  negligence  of  the 
defendant  company  or  any  of  its  servants  or  agents. 

Negligence  is  the  failure  to  use  such  care  as  a  reasonable  and 
prudent  man  would  or  should  use  under  similar  circumstances. 

There  can  be  no  recovery  in  this  case  imless  you  are  satis- 
fied from  the  evidence  that  the  injuries  complained  of,  or  some 
of  them,  were  occasioned  by  the  negligence  of  the  defendant 
company  or  its  servant  or  servants. 

No  presumption  of  negligence  on  the  part  of  the  defendant 
arises  from  the  mere  fact  that  the  plaintiff  or  her  property  were 
injured  by  a  car  of  the  defendant.  The  burden  of  proving  neg- 
ligence on  the  part  of   the  defendant  rests  upon  the  plaintiff. 

The  said  West  Sixth  street  is  a  public  street  of  the  City  of 
Wilmington  and  the  defendant  at  the  time  of  the  accident  had 
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the  right  to  use,  for  the  operation  of  its  railway,  the  part  of  said 
street  where  said  accident  occurred.  The  right  of  the  defendant 
company  and  the  right  of  the  public  to  use  said  street  must  be 
exercised  with  due  regard  to  the  right  of  the  other,  and  in  such  a 
manner  as  not  unreasonably  to  abridge  or  interfere  with  the 
right  of  the  other. 

The  degree  of  care  and  diligence  required  of  the  users  of  a 
public  street  will  vary  according  to  the  circumstances  of  each 
particular  case.  Where  the  danger  is  great  a  corresponding 
increase  of  care  is  required. 

If  a  motorman  in  charge  of  a  car  sees,  or  by  the  exercise  of 
due  diligence  might  have  seen,  a  frightened  and  unmanageable 
horse  attached  to  a  vehicle  on  the  street  near  the  railway  in 
front  of  his  car,  it  is  his  duty  to  use  every  reasonable  means  in 
his  power  to  prevent  a  collision  with  such  horse  and  vehicle; 
and  for  this  purpose  it  is  his  duty,  in  due  time,  to  check  the 
speed  of  his  car,  or  stop  it  entirely,  if  it  be  necessary  so  to  do  to 
avoid  a  collision,  and  if  he  fails  to  do  so,  he  is  guilty  of  negli- 
gence, and  the  company  whose  servant  he  is,  is  liable  for  any 
injury  occasioned  by  such  negligence. 

If,  on  the  other  hand,  the  motorman  under  these  circum- 
stances, in  due  time,  uses  all  the  means  within  his  power  to  check 
or  stop  the  car,  and  he  is  not  able  to  do  so  by  reason  of  the  slip- 
pery condition  of  the  track,  the  steep  incline  of  the  track  or  other 
cause  beyond  his  control,  he  is  not  guilty  of  negligence. 

Your  verdict  should  be  for  that  party  in  whose  favor  is  the 
preponderance  or  greater  weight  of  the  evidence. 

If  you  shall  be  satisfied  from  the  evidence  that  the  injuries 
complained  of  by  the  plaintiff  were  occasioned  by  the  negligence 
of  the  defendant  company,  or  of  its  servants,  or  agents,  or  any 
of  them,  your  verdict  should  be  for  the  plaintiff  for  such  sum  as 
will  reasonably  compensate  her  for  the  injuries  to  her  person, 
her  horse,  wagon  and  harness.  For  this  purpose,  you  should 
take  into  consideration  the  plaintiff's  pain  and  suffering  and  her 
loss  of  power  to  perform  labor  in  the  past  and  in  the  future, 
which  you  may  find  to  be  the  result  of  the  injuries  sustained  by 
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her;  also  the  expenses  for  medicines,  medical  and  hospital 
attendance  paid  by  her  on  accotint  of  such  injuries;  and  if  such 
injuries  are  of  a  permanent  character,  you  should  consider  that 
also  in  determining  the  amount  of  her  damages. 

Verdict  for  defendant. 


State  vs.  Mickelb  Uzzo. 

Criminal   Law — Homicide — Murder — Malice —  Intent —  Accident 
— Dying  Declarations;  Contradiction  of — Evidence — Rule  o^ 
to  Six  Witnesses  to  Single  Point;  Applies  to  Murder 
Cases — Reasonable  Doubt. 

1.  Certain  testimony  offered  by  the  State  held  inadmissible,  it 
being  neither  a  dying  declaration  nor  a  part  of  the  res  gestae. 

2.  It  being  tmcertain  and  vague  as  to  what  time  elapsed  between 
the  shooting  and  the  conversation  sought  to  be  introduced,  held  inad- 
missible. 

3.  A  witness  for  the  prisoner  testified  that  at  the  time  they  took 
the  deceased  away  and  put  her  in  the  ambulance,  she  said  to  the  witness 
** Godfather  they  are  going  to  take  me  away;  I  am  goins;  to  die.  You 
take  care  of  my  children."  Held  that  any  statement  which  the  deceased 
then  made  as  to  how  the  shooting  happened  was  admissible  as  a  dying 
declaration.  The  same  witness  testified  that  the  deceased  said  to  hiffl 
''Godfather,  Mike  is  not  at  fault,  and  I  want  him  not  to  be  arrested  and 
to  take  care  of  the  children."  Upon  motion  to  strike  out  this  testimony 
it  was  ordered  that  the  part  which  referred  to  her  desire  not  to  have 
Mike  arrested  and  to  take, care  of  her  children  should  be  stricken  out,  but 
the  part  in  which  she  said  it  was  not  the  prisoner's  fault  should  remain. 

4.  The  defendant  having  put  in  evidence  the  dying  declaration  of 
the  deceased,  and  the  State  bemg  precluded  from  cross-examination  as 
to  such  declaration,  the  State  is  permitted  to  contradict  it  by  statements 
made  by  the  deceased  at  or  about  the  same  time. 

5.  Six  witnesses  testified  that  the  deceased  said  the  prisoner  was 
not  at  fault  and  that  the  shot  went  off  accidentally.  A  seventh  witness 
was  called  and  objected  to  tmder  the  rule.  It  was  contended  that  the  rule 
did  not  apply  in  a  murder  case.  Held  that  there  was  no  distinction  as 
to  the  apiJication  of  the  rule,  between  murder  cases  and  other  cases; 
that  only  six  witnesses  could  testify  as  to  the  one  point. 
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6.  Murder,  manslattghter  and  malice  defined. 

7.  The  presumption  of  law  stated  where  the  killing  was  done  with 
a  deadly  weapon. 

(Feb.  13,  1907.) 

LoRB,  C.  J.,  and  Pennbwill  and  Boyce,  J.  J.,  sitting. 

Daniel  0,  Hastings,  Deputy  Attorney-General,  for  the  State. 

/.  Frank  Ball  for  the  prisoner. 

Court  of  Oyer  and  Terminer,  New  Castle  County,  February, 
1907. 

Indictment  for  Murder  in  the    First  Degree.  See  facts 
in  charge  of  Court. 

At  the  trial,  Atonio  Destafano,  a  witness  called  on  behalf 
of  the  State,  having  testified  that  he  was  at  the  house  of  the 
prisoner  and  saw  his  wife  previous  to  the  shooting,  and  that 
about  three-quarters  of  an  hour  later  he  returned,  and  there  was 
a  crowd  going  in  the  prisoner's  house  and  the  witness  went  in 
too,  and  upon  going  to  the  bed-room,  found  the  prisoner's  wife 
lying  on  the  bed,  having  been  wounded  by  a  pistol  shot  in  the 
left  side  of  the  abdomen;  was  asked  by  the  Deputy  Attorney- 
General  what  Kathrina  A.  Uzzo  then  said  to  him  as  to  how  she 
had  been  hurt.  This  was  objected  to  by  Mr.  Ball,  counsel  for 
defendant,  as  not  part  of  the  res  gestae]  and  not  being  a  dying 
declaration,  was  inadmissible.  The  Deputy- Attorney  General 
stated  that  the  testimony  was  offered  as  part  of  the  res  gestae. 
Pbnnewill,  J. : — ^We  think  it  is  not  admissible 
Petro  Ferano,  a  witness  sworn  on  behalf  of  the  State,  testified 
that  on  the  night  of  the  shooting  the  first  he  knew  of  the  trouble 
was  that  while  he  was  sleeping,  downstairs,  Mike,  the  prisoner, 
called  him  from  upstairs,  saying  *'  Uncle  Peter,  Uncle  Peter,  Ught 
the  lamp  because  I  have  got  to  come  downstairs."  The  witness 
continued:  "I  got  up  with  my  night-clothes  on  and  I  lighted 
the  lamp,  and  then  Mike  came  down  and  I  heard  his  wife  and  his 
children  hollering,  and  I  said  to  Mike  'What  is  the  trouble?' 
Kike  said,  '  Keep  quiet,  Peter.  I  was  cleaning  the  revolver  and 
the  shot  went  off  and  I  hit  my  wife  in  her  hand  and  now  I  am 
going  for  the  doctor,'  and  he  got  his  coat  and  went  out.    So  I 
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left  the  lamp  downstairs  and  I  ran  upstairs  because  she  was 
hollering  'Uncle  Peter,  Uncle  Peter.'  She  lay  on  the  bed  and  I 
said   *Whatisthe  matter?'" 

Ball  for  the  defendant  here  interrupted  with  an  objection 
to  the  witness'  stating  anything  that  the  deceased  said  as  to 
the  cause  of  the  injury,  there  being  no  evidence  as  to  the  time 
that  elapsed  between  the  firing  of  the  revolver  and  the  time  the 
witness  went  upstairs;  that  such  testimony  was  not  admissible 
therefore  as  part  of  the  res  gestae. 

The  witness  then  testified  that  he  did  not  know  how  long  it 
was  from  the  time  the  deceased  was  hurt  until  he  went  upstairs, 
because  he  never  heard  the  report  of  the  revolver,  but  that  it 
may  have  been  five  or  ten  minutes.  The  witness  further  stated 
that  it  was  somewhere  around  five  or  ten  minutes  from  the  time 
he  went  upstairs  to  the  room  of  the  deceased  until  Destafano 
came  up  there.  The  witness  was  then  asked:  **What  did  this 
woman  say  to  you  when  you  went  into  that  room?" 

(Objected  to  by  counsel  for  defendant  as  not  part  of  the 
res  gestae.) 

Pennewill,  J. : — We  think  it  is  too  uncertain  and  vague  as 
to  what  time  had  elapsed  between  the  shooting  and  the  conver- 
sation that  you  seek  to  introduce,  and  that  the  question  is  not 
admissible. 

Q.     Did  she  say  whether  or  not  she  had  been  shot? 

(Objected  to  by  counsel  for  prisoner  on  the  same  gnnmd 
as  before  stated.) 

Pennewill,  J.: — We  sustain  the  objection. 

Alexander  Patella,  being  sworn  as  a  witness  on  behalf  of 
the  defendant,  testified  that  at  the  time  they  took  the  deceased 
away  and  put  her  in  the  ambulance,  she  said  to  the  witness 
"Godfather,  they  are  going  to  take  me  away;  I  am  going  to  die. 
You  take  care  of  my  children."  The  witness  was  then  asked  the 
following  question:  ** After  she  said  to  you  she  was  going  to  die 
and  showed  the  wound,  what  did  you  say  then  to  her  about  how 
it  happened  or  anything  of  that  kind?" 

(Objected  to  by  the  Deputy  Attorney-General,  because  suf- 
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fident  facts  had  not  been  shown  to  admit  the  statement  as  a 
dying  declaration.) 

Pbnnbwill,  J.: — We  think,  taking  into  consideration  all 
this  testimony,  that  whatever  she  may  have  said  was  in  con- 
templation of  impending  death  and  under  the  beUef  that  she 
would  die.     We  therefore  hold  that  the  question  is  admissible. 

A.  I  asked  her  what  was  the  trouble  and  how  this  hap- 
pened, and  she  said  that  "Mickele  was  turning  the  revolver 
and  the  shot  went  off  and  hit  me,  and  it  was  an  accident." 

Q.  What  else  did  she  say  to  you  about  this  shooting  just 
before  being  taken  to  the  ambulance?  A.  She  said:  "God- 
father, Mike  is  not  at  fault,  and  I  want  him  not  to  be  arrested 
and  to  take  care  of  the  children." 

(The  above  answer  is  objected  to  by  the  Deputy  Attorney- 
General  and  motion  is  made  to  strike  it  out,  on  the  ground  that 
it  is  immaterial  and  states  a  conclusion  of  law.) 

Pennewill,  J. : — We  think  that  part  of  the  answer  which 
refers  to  her  desire  not  to  have  the  defendant  arrested  and  to 
take  care  of  her  children  should  be  stricken  out,  but  the  part  in 
which  she  says  that  it  was  not  the  defendant's  fault  should  re- 
main in. 

The  witness  Giocondina  Patella  y  being  produced  on  behalf 
of  the  defendant,  testified  that  she  saw  Kathrina  A.  Uzzo,  the 
wife  of  the  defendant,  in  the  front  room  shortly  after  the  shoot- 
ing, when  she  said  to  the  witness:  *'I  feel  Uke  dying  any  mo- 
ment," and  then  showed  witness  the  wound,  and  when  asked 
how  it  happened,  she  said,  **  Godmother,  it  was  an  accident. 
Mike  was  turning  his  revolver  and  the  shot  went  off  and  hit  me." 

The  State  in  rebuttal  recalled  the  witness  Peter  Ferano  and 
asked  the  following  question:  "After  you  got  upstairs  where 
Mrs.  Uzzo  was,  how  soon  was  it  before  Godmother  Giacondina 
Patella  came  in.**"  A.  I  had  no  time-piece  in  my  hand,  but  five 
or  ten  minutes. 

Q.  Did  Kathrina  A.  Uzzo  say  anything  to  you  about 
whether  or  not  she  was  going  to  die?    A.     No  sir. 

Q.     What  was  it  this  woman  said  to  you? 
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Objected  to  by  Mr.  Ball,  counsel  for  defendant,  as  inad- 
missible, not  being  a  dying  declaration.  Hastings,  Deputy  At- 
torney-General, stated  that  the  testimony  was  admissible,  be- 
ing oflEered  for  the  purpose  of  contradicting  the  dying  declara- 
tion already  put  in  evidence  on  behalf  of  the  defendant;  citing 
State  vs.  Lodge,  9  Houst.  642. 

Pennbwill,  J.: — The  defendant  put  in  the  dying  declara- 
tion of  the  deceased,  and  as  she  is  not  here  for  the  putpose  of 
cross-examination,  in  the  place  of  that  the  State  can  contradict 
it  by  statements  which  she  made  about  the  same  time.  It  was 
done  in  the  Fleetwood  case.    We  overrule  the  objection. 

A.  I  went  upstairs  in  the  room  and  the  woman  was  lying 
on  the  bed,  and  she  said  ** Uncle  Peter;  Uncle  Peter;  he  killed 
me;  he  killed  me." 

During  the  introduction  of  testimony  on  behalf  of  the  de- 
fendant, six  witnesses  were  asked  by  defendant's  coimsel  what, 
if  anything,  the  wife  of  the  defendant  said  to  them  as  to  how 
the  shot  occurred,  to  which  the  reply  was  imiformly  made  that 
Mike  was  not  at  fault  at  all  and  that  the  shot  went  off  acci- 
dentally. 

A  seventh  witness  being  called  by  defendant's  counsel  and 
asked  the  same  question,  the  Deputy  Attorney-General  objected 
on  the  ground  that  under  the  rule  of  Court  only  six  witnesses 
were  allowed  to  testify  upon  the  same  point.  Ball,  for  defen- 
dant, contended  that  while  such  might  be  the  rule  in  certain 
cases,  as  for  instance  upon  the  point  of  character,  yet  such  a 
rule  was  never  laid  down  in  a  murder  case ;  that  where  a  man  was 
being  tried  for  his  life  the  widest  latitude  should  be  and  is  given 
by  all  Courts,  in  the  matter  of  evidence. 

Pennbwill,  J.: — We  know  of  no  distinction  having  been 
made  in  this  regard  between  murder  cases  and  other  cases.  There 
must  be  some  limit  when  it  is  the  identical  question,  and  we 
think  the  rule  should  be  enforced  in  this  as  in  any  other  case. 
We  sustain  the  objection. 

Pennbwill,  J.,  charging  the  jury: 
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Gentlemen  of  the  jury: — ^The  prisoner,  Mickele  Uzzo,  is 
charged  in  this  indictment  with  the  crime  of  murder  of  the  first 
degree.  It  is  claimed  by  the  State  that  the  defendant,  on  De- 
cember 8,  1906,  at  his  home  in  this  City,  wilfully  and  maliciously 
shot  Kathrina  A.  Uzzo,  his  wife,  with  a  pistol,  thereby  causing 
lier  death  and  conmiitting  the  crime  of  murder.  It  is  claimed 
by  the  defendant  that  the  killing  of  his  wife  was  not  unlawful 
but  entirely  accidental. 

Under  this  indictment  you  may  find  any  one  of  four  ver- 
dicts, as  the  evidence  shall  warrant:  Murder  of  the  first  degree, 
as  charged  in  the  indictment;  murder  of  the  second  degree: 
manslaughter;  or  not  guilty. 

Murder  of  the  first  degree  is  where  the  crime  is  committed 
with  express  malice  aforethought.  Express  malice  may  be  de- 
fined to  be,  where  one  person  kills  another  with  a  sedate,  delib- 
erate mind  and  formed  design ;  which  formed  design  to  kill  may 
be  manifested  in  many  ways,  as  for  instance  by  lying  in  wait  for 
the  deceased,  by  antecedent  menaces  or  threats,  by  former  ill- 
will,  secret  enmity  or  sullen  malevolence  towards  the  deceased, 
or  by  any  other  circumstances  calculated  to  disclose  the  inward 
fetal  purpose  or  intention  of  the  accused  towards  his  victim.  If 
a  design  or  intention  to  take  Ufe  be  but  the  conception  of  a  mo- 
ment, it  is  sufficient.  If  the  slayer  had  time  for  thought  and 
thinking  but  for  a  moment,  did  intend  to  kill,  and  in  fact  did 
Idll,  it  is  just  the  same  in  legal  contemplation  as  if  he  had  in- 
tended it  for  a  length  of  time,  and  killing  under  such  circum- 
stances is  held  to  be  both  deliberate  and  premeditated. 

In  order,  therefore,  to  find  a  verdict  of  murder  of  the  first 
degree,  you  must  be  satisfied  that  the  prisoner  killed  the  deceased 
with  express  maUce  aforethought,  that  is,  with  a  sedate,  delib- 
erate mind  and  formed  design  to  kill. 

Murder  of  the  second  degree  is  where  the  crime  is  committed 
with  implied  malice;  that  is,  where  the  maUce  is  not  express,  as 
in  murder  of  the  first  degree,  but  is  an  inference  or  conclusion 
of  law  from  facts  actually  proved.  It  is  where  there  is  no  de- 
liberate mind  or  formed  design  to  take  Ufe,  but  where  the  kill- 
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ing  was  done  without  justification  or  excuse  and  without  provo- 
cation, or  without  sufficient  provocation  to  reduce  the  oflEense 
to  manslaughter.  For  example,  where  the  killing  was  committed 
without  design  and  premeditation,  but  under  the  influence  of  a 
wicked  and  depraved  heart,  or  with  a  cruel  and  wicked  indiffer- 
ence to  human  Ufe,  the  law  implies  maUce  and  makes  the  offense 
murder  of  the  second  degree. 

In  order,  therefore,  to  find  a  verdict  of  murder  of  the  sec- 
ond degree,  you  must  be  satisfied  that  the  prisoner  killed  the 
deceased  with  implied  malice. 

Malice,  however,  is  implied  by  law  from  every  unlawful  and 
cruel  act  committed  by  one  person  against  another,  however 
sudden  that  may  be ;  for  the  law  considers  that  he  who  does  an 
unlawful  and  cruel  act  voluntarily,  does  it  maliciously.  If 
death  ensues  from  an  unlawful  and  cruel  act  of  violence  on  the 
part  of  the  slayer,  in  the  absence  of  adequate  or  sufficient  provo- 
cation, the  law  implies  that  such  act  was  done  maliciously,  and 
the  crime  is  murder  of  the  second  degree. 

Malice  is  an  essential  element  of  the  crime  charged  in  this 
indictment,  and  must  be  proved  just  as  any  other  material  ele- 
ment of  the  charge.    Without  malice  there  can  be  no  murder. 

Where  the  killing  is  shown  to  have  been  done  with  a  deadly 
weapon,  such  as  a  pistol,  it  is  presumed  to  have  been  done  mali- 
ciously, in  the  absence  of  evidence  to  the  contrary,  and  the  bur- 
den of  showing  the  contrary  is  on  the  accused,  for  the  usual  and 
probable  consequences  of  the  act  are  presumed  in  law  to  have 
been  intended  by  the  person  using  the  deadly  weapon.  If  death 
is  produced  by  the  use  of  a  deadly  weapon,  great  must  be  the 
provocation  to  reduce  the  killing  from  murder  to  manslaughter. 

Manslaughter  is  where  one  person  tmlawfuUy  kills  another 
without  malice.  For  example,  where  one  in  a  sudden  affray, 
in  the  heat  of  blood,  or  in  a  transport  of  passion,  inflicts  a  mor- 
tal wound,  without  time  for  reflection  or  for  the  passions  to  cool. 
In  order  to  reduce  the  crime  to  manslaughter  the  provocation 
must  be  very  great — so  great  as  to  produce  such  a  transport  of 
passion  as  to  render  the  person  for  the  time  being  deaf  to  the 
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voice  of  reason.  While  murder  proceeds  from  a  wicked  and  de- 
praved spirit  and  is  characterized  by  malice,  manslaughter  re- 
sults not  from  malice  but  from  unpremeditated  and  unreflecting 
passion. 

Dying  declarations  are  entitled  to  the  same  consideration 
from  the  jury,  and  should  be  given  the  same  weight  and  credit, 
whether  in  favor  of  the  State  or  the  defendant. 

In  every  criminal  prosecution  the  defendant  is  presumed  to 
be  innocent  until  his  guilt  is  proved  to  the  satisfaction  of  the 
jury  beyond  a  reasonable  doubt.  If,  after  carefully  and  con- 
scientiously considering  and  weighing  all  the  evidence  in  the 
case,  you  should  entertain  a  reasonable  doubt  of  the  guilt  of 
the  prisoner,  you  should  give  him  the  benefit  of  such  doubt  and 
your  verdict  should  be  not  guilty.  But  such  a  doubt  must  not 
be  a  mere  fanciful,  vague,  speculative  or  possible  doubt,  but  a 
reasonable,  substantial  doubt  remaining  in  your  minds  after  a 
careful  consideration  of  all  of  the  evidence;  and  such  a  doubt 
as  reasonable,  fair-minded  and  conscientious  men  would  enter- 
tain under  all  the  facts  and  circumstances  of  the  case  as  shown 
by  the  evidence. 

Now,  gentlemen,  if  you  should  believe  from  the  evidence 
that  the  defendant  killed  his  wife  with  express  malice  afore- 
thought— that  is,  with  a  sedate,  deliberate  mind  and  formed 
design  to  kill,  your  verdict  should  be  guilty  in  manner  and  form 
as  he  stands  indicted ;  namely,  of  murder  of  the  first  degree.  If 
you  should  believe  that  the  defendant  killed  his  wife,  not  with 
express  malice,  but  with  implied  malice;  that  is,  not  with  a 
delberate  mind  and  formed  design  to  kill,  but  with  a  wicked 
and  depraved  heart  and  with  a  cruel  and  wicked  indifference  to 
human  Ufe,  your  verdict  should  be  guilty  of  murder  of  the  sec- 
ond degree.  If  you  should  beUeve  that  the  defendant  killed  his 
wife  tmlawfully,  but  without  malice  express  or  implied,  your 
verdict  should  be  guilty  of  manslaughter. 

If  you  should  not  be  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  killed  his  wife  maliciously  or  unlawfully, 
your  verdict  should  be  not  guilty. 

Verdict,  not  guilty 


Digitized  by 


Google 


220  SUPERIOR  COURT. 


SYLLABI. 


Elizabeth  Pools  vs.  Elizabeth  Greer. 

Case — Damages  for  Obstructing  a  Right  of  Way — Private  Way — 
Public  Way — Right  of  way  Appurtenant  to  Land — Map  show* 
ing  Street — Dedication  of  Street  to  Public  Use — Measure 
of  Damages — Motion  to  set  aside  the  Verdict — Dam- 
ages Excessive — Amount  Reduced. 

1.  A  rifi[ht  of  way  may  be  defined  generally,  to  be  a  ri^ht  to  pass 
over  the  land  of  another.  It  may  be  a  private  way  or  a  pubUc  way.  It 
may  belong  to  one  or  several  persons,  or  to  the  entire  community. 

2.  Where  the  owner  of  land  makes  a  map  of  it,  showing  a  street 
upon  it,  and  sells  lots  abutting  on  and  calling  for  said  street;  the  pur- 
chaser acquires  a  right  to  use  the  said  street,  against  such  original  owner 
and  subsequent  purchases  under  him.  . 

3.  Such  a  ri^ht  of  way  is  appurtenant  to  the  land,  and  will  pass  by  a 
deed  of  the  land  without  express  mention  of  such  right.  In  such  case  the 
^antee  has  a  right  of  way  which  the  grantor  cannot  modify,  restrict  or 
mterfere  with  by  subsequent  conveyance  of  the  fee  in  the  land  over  which 
the  right  of  way  extends,  or  otherwise.  Such  subsequent  conveyance 
will  be  subject  in  all  respects  to  the  prior  right  of  way  as  granted.  The 
subsequent  grantee  will  take  the  fee  with  that  burden. 

4.  Where  the  owner  of  land  has  plotted,  marked  out  and  fixed  the 
width  and  boundaries  of  a  street  by  well  defined  bounds,  as  shown  by  a 
plot  made  by  him,  and  by  selling  lots  abutting  thereon,  such  action  on 
the  part  of  the  owner  of  the  land  will  clothe  every  purchaser  of  lots, 
abutting  upon  and  calling  for  such  street,  with  the  right  to  the  free  and 
unobstructed  use  of  the  said  street. 

5.  In  an  action  to  recover  damages  for  obstructing  a  right  of  way, 
the  plaintiff  must  show,  (1)  That  he  had  at  the  time  of  tne  obstruction  a 
right  to  use  the  street  or  way,  as  claimed;  (2)  that  such  right  of  way  was 
wronrfully  obstructed  by  the  defendant  as  set  forth  in  the  declaration, 
and  (3)  that  thereby  the  plaintiff  has  been  injured  and  sustained  dam- 
age. 

6.  Measure  of  damages  stated. 

7.  Upon  a  motion  to  set  aside  the  verdict  on  the  ground  that  the 
damages  awarded  were  excessive,  the  plaintiff  consented  tnat  the  damages 
should  be  reduced  to  a  certain  amount,  and  thereupon  the  Court  ordered 
that  the  verdict  be  entered  for  such  sum.. 

(Feb.  25,  1907.) 
Lore,  C.  J.,  and  Pbnnbwill,  J.,  sitting. 
Wm.  H.  Cooper,  Jr.,  for  plaintiff. 
John  H.  Rodney  and  Richard  S.  Rodney  for  defendant. 
Superior  Court,  New  Castle  County,  February  Term,  1907. 
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Action  on  the  case  (No.  81,  February  Term,  1905). 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — ^This  is  an  action,  to  recover  dam- 
ages for  obstructing  a  right  of  way. 

The  plaintiff,  Elizabeth  Poole,  claims  that  in  the  year  1904» 
she  was  seized  and  possessed  of  two  certain  lots  of  land,  mes- 
suages and  appurtenances,  situate  in  the  City  of  New  Castle  in 
this  cotmty,  abutting  upon  and  bounded  in  part  by  Forrester 
Avenue,  by  virtue  of  two  deeds  of  conveyance  dated  respec- 
tively May  28,  1891,  and  December  1,  1894.  That  she  had  a 
right  of  way  in  and  over  the  said  Forrester  Avenue;  that  Eliza- 
beth Greer,  the  defendant,  obstructed  the  said  right  of  way  in 
1904  by  placing  a  fence,  posts,  plank  and  wood  across  the  said 
avenue;  thereby  injuring  the  plaintiff,  for  which  injury  she 
claims  damages  in  this  suit. 

A  right  of  way  may  be  defined  generally,  to  be  a  right  to 
pass  over  the  land  of  another.  It  may  be  a  private  way  or  a 
public  way.  It  may  belong  to  one  or  several  persons,  or  to  the 
entire  commtmity. 

The  declaration  in  this  case  contains  two  counts.  In  the 
first  count  the  right  of  way  is  claimed  as  appurtenant  to  the  lots 
and  messuages  above  named  and  arising  from  the  terms,  tenor 
and  effect  of  the  said  deeds  of  conveyance. 

The  plaintiff  claims,  that  a  former  owner  of  the  land,  of  which 
her  said  lot  was  a  part,  made  a  plot  of  the  land  and  marked  and 
laid  out  thereon  streets  and  avenues,  among  which  was  said 
Forrester  Avenue,  and  sold  lots  abutting  on  and  calling  for  such 
streets,  thereby  creating  the  right  of  way  in  said  Forrester 
Avenue. 

It  is  unquestionably  law,  where  the  owner  of  land  makes  a 
map  of  it,  showing  a  street  upon  it,  and  sells  lots  abutting  on 
and  calling  for  said  street;  that  the  purchaser  acquires  a  right  to 
use  the  said  street,  against  such  original  owner  and  subsequent 
purchasers  under  him. 

Franklin  Ins,  Co,  vs.  Coiisins,  127  Mass.  258;  DUl  vs. 
Board  of  Education,  47  N.  J,  Eq.  421. 
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Such  a  right  of  way  is  appurtenant  to  the  land,  and  will 
pass  by  a  deed  of  the  land  and  without  express  mention  of  such 
right. 

Kent  vs.  Watte,  27  Mass.  38;  Brown  vs.  Thirsall,  60  Mass. 
265. 

In  such  case,  the  grantee  has  a  right  of  way  which  the 
grantor  cannot  modify,  restrict  or  interfere  with,  by  subsequent 
conveyance  of  the  fee  in  the  land  over  which  the  right  of  way 
extends  or  otherwise.  Such  subsequent  conveyance  will  be  sub- 
ject in  all  respects  to  the  prior  right  of  way  as  granted.  The 
subsequent  grantee  will  take  the  fee  with  that  burden. 

The  second  count,  claims  Forrester  Avenue  as  a  public 
highway;  that  it  was  made  so  by  plotting,  marking  out  and 
fixing  the  width  and  boundaries  of  the  streets  by  well-defined 
bounds  by  the  original  owner  as  shown  by  the  plot  in  this  suit, 
and  by  selling  lots  abutting  thereon ;  that  by  so  doing  the  street 
was  dedicated  to  public  use  and  became  a  public  highway,  in 
which  the  plaintiff  had  a  common  right  of  way  with  others  who 
might  use  the  same. 

Whether  such  action  on  the  part  of  the  owner  of  land,  would 
constitute  a  dedication  of  a  street  as  a  public  highway,  we  deem 
it  tmnecessary  to  determine  in  this  case ;  but  we  do  say  to  you 
that  such  action  would  clothe  every  purchaser  of  lots  abutting 
upon  and  calling  for  such  street,  with  the  right  to  the  free  and 
unobstructed  use  of  the  said  street. 

The  defendant  contends  that  the  first  count  of  the  declara- 
tion is  fatally  defective  because  it  describes  the  right  of  way  as 
** toward  the  Holcomb  Road,"  and  does  not  otherwise  desig- 
nate the  terminus.  We  think  this  is  a  matter  of  greater  particu- 
larity and  description,  and  should  have  been  raised  on  special 
demurrer,  if  at  all,  and  may  not  now  be  considered  under  the 
issue  made  by  the  pleadings. 

Defendant  further  contends  that  Forrester  Avenue  was  not 
and  is  not  a  public  or  private  way  but  is  part  of  the  field  under 
cultivation.  Further,  that  even  if  it  was  such  a  way,  that  the 
full  thirty  feet  in  width  was  and  is  open  and  unobstructed,  and 
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that  the  alleged  fence  or  obstructions  complained  of  were  upon 
the  defendant's  own  land  as  ascertained  by  survey. 

The  right  to  recover  in  this  action  is  based  upon  the  wrong- 
ful obstruction  of  the  plaintiff's  right  of  way  by  the  defendant. 
It  is  incumbent,  therefore,  upon  the  plaintiff  to  satisfy  you  by  a 
preponderance  of  the  proof;  (1)  that  the  plaintiff  had  at  the 
time  of  the  obstruction  a  right  to  use  Forrester  Avenue  as 
claimed;  (2)  that  such  right  of  way  was  wrongfully  obstructed 
by  the  defendant  as  set  forth  in  the  declaration;  (3)  that  there- 
by the  plaintiff  has  been  injured  and  sustained  damage. 

Should  you  conclude  that  such  proof  has  been  satisfactorily 
made,  your  verdict  should  be  for  the  plaintiff  and  for  such  sum 
as  will  reasonably  compensate  her  for  the  actual  damages  she 
has  sustained  as  disclosed  by  the  evidence. 

On  the  other  hand,  if  the  evidence  shows  that  the  plaintiff 
had  no  right  of  way  in  Forrester  Avenue  as  claimed;  or  if  hav- 
ing such  right  of  way  it  was  not  obstructed  by  the  defendant; 
or  if  so  obstructed  that  the  plaintiff  has  sustained  no  damage, 
your  verdict  should  be  for  the  defendant. 

Verdict  for  plaintiff  for  $200. 

The  Court,  upon  motion  of  defendant's  counsel,  granted  a 
rule  to  show  cause  why  the  verdict  should  not  be  set  aside  and 
defendant  let  into  a  new  trial. 

On  February  27th,  1907,  in  arguing  said  rule,  counsel  for 
defendant  contended  that  the  verdict  of  the  jury  was  excessive, 
no  actual  damages  having  been  proved,  and  that  the  verdict  at 
most  could  be  only  for  nominal  damages. 

1  Woolley  on  Delaware  Practice,  Sec,  736,  page  55. 

Cooper  for  plaintiff  repUed  that  the  plaintiff  had  testified 
that  she  was  damaged  by  the  two  years'  partial  obstruction  of 
the  right  of  way  to  the  extent  of  $500. 

Pbnnewill,  J.: — ^The  verdict  practically  amounts  to  $200 
for  two  years  of  inconvenience  caused  by  the  partial  obstruction 
of  this  right  of  way,  there  being  about  twenty  feet  clear  space 
unobstructed. 
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Lore,  C.  J.: — The  Court  have  felt  in  this  case  that  these 
damages  are  excessive  and  we  were  inclined  to  set  the  verdict 
aside.  We  understand  from  Mr.  Cooper,  however,  that  he  is 
willing  that  a  verdict  shall  be  entered  for  $50  damages.  We 
therefore  order  that  the  verdict  be  entered  for  that  amount  and 
that  the  rule  be  discharged. 

Verdict  for  plaintiflE  for  $50. 


Alberto  Simeons  vs.  Joseph  Horace  Lindsay. 

Case — Personal  Injuries — Automobile;  Management   of — Person 
Controlling  and  Directing  Liable — Rights  and  Duties — Neg- 
ligence— Damages. 

1.  The  owner  of  an  automobile  has  the  same  right  as  the  owner  of 
other  vehicles  to  use  the  highway,  and  like  them  he  must  exercise  reason- 
able care  and  caution  for  the  safety  of  others.  It  is  the  duty  of  a  person 
operating  an  automobile,  or  any  other  vehicle  upon  the  public  highway, 
to  use  reasonable  care  in  its  operation,  to  move  it  at  a  rate  of  speed  rea- 
sonable under  the  circtunstances,  and  cause  it  to  slow  up  or  stop  if  need 
be,  when  danger  is  imminent.  The  more  dangerous  the  character  of  the 
vehicle  or  machine,  and  the  greater  its  liability  to  do  injury  to  others, 
the  greater  the  degree  of  care  and  caution  required  in  its  operation. 

2.  If  the  defendant  at  the  time  of  the  accident  was  running  the 
automobile  at  such  a  high  rate  of  speed  as  prevented  him  from  main- 
taining control  of  it,  such  rate  of  speed  was  unreasonable  and  the  defen- 
dant was  negligent. 

3.  A  plaintiff  will  not  be  held  guilty  of  contributory  negligence  who 
in  the  effort  to  avoid  immediate  danger,  in  the  exigency  of  the  moment, 
suddenly  and  without  time  for  reflection,  puts  himself  in  the  way  of  other 
perils  without  fault  on  his  part ;  and  particularly  so  if  the  defendant  has 
placed  him  in  such  position. 

4.  In  a  case  where  admissions  by  a  party  to  the  suit  adverse  to 
his  interest,  are  satisfactorily  proved  to  the  jury,  such  admissions  are 
entitled  to  peculiar  weight  because  a  person  is  presumed  by  law  not  to 
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make  admissions  against  his  interest.    Therefore,  they  should  have  with 
the  jury  just  that  weight  which  this  peculiar  character  gives  them. 

5.  If  the  automobile  at  the  time  of  the  accident  was  entirely  oper- 
ated and  controlled  by  some  one  other  than  the  defendant,  the  plaintiff 
could  not  recover.  It  is  not,  however,  necessary  that  the  defendant 
should  have  been  the  owner  of  the  automobile.  If  he  had,  at  the  time  of 
the  accident,  control  of  the  machine,  so  as  to  be  able  to  govern  its  manage- 
ment, or  operation,  anv  negligence  in  operating  the  machine  would  be 
the  negligence  of  the  defendant. 

(February  27,  1907.) 

Lore,  C.  J.,  and  Pennewill,  J.,  sitting. 

Leonard  E.  Wales  for  plaintiflE. 

James  W.  Ponder  for  defendant. 

Superior  Court,  New  Castle  County,  February  Term,  1907. 

Action  ON  THE  case  (No.  131,  September  Term,  1906),  to 
recover  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  reason  of  being  run  into,  knocked  down  and  run  over 
by  an  automobile  operated  by  the  defendant. 

See  facts  in  charge  of  Court. 
Pennewill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^This  action  is  brought  by  Alberto 
Simeone,  the  plaintiff,  against  the  defendant,  Joseph  Horace 
Lindsay,  to  recover  damages  for  personal  injuries  which  he  al- 
lies he  sustained  by  reason  of  being  run  into,  knocked  down  and 
run  over  by  an  automobile  driven  and  operated  by  the  defen- 
dant on  the  eighth  day  of  October,  1905,  on  the  Kennett  Turn- 
pike near  this  City  and  close  to  Dupont's  school  house.  The 
plaintiff  alleges  that  he  and  some  companions  were  walking  in  or 
along  said  turnpike  or  road  when  the  automobile  operated  by 
the  defendant,  and  moving  in  the  same  direction  at  a  rapid,  ex- 
cessive and  unreasonable  rate  of  speed,  and  without  giving  any 
signal  or  warning  of  its  approach  by  gong,  bell  or  otherwise, 
ran  upon  the  plaintiff,  knocked  him  down,  ran  over  him  and 
broke  his  leg.     He  contends  that  the  injuries  he  received  were 
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caused  by  the  careless  and  reckless  maimer  in  which  the  machine 
was  managed  or  operated. 

The  defendant  denies  that  he  is  Uable  in  this  action,  for  two, 
reasons:  (1)  Because  he  was  not  operating,  had  no  control  of 
or  anything  to  do  with,  the  automobile  at  the  time  of  the  acci- 
dent to  the  plaintiff;  and  (2)  because  the  said  accident  was  not 
caused  by  any  negligence  on  the  part  of  the  person  operating  the 
automobile,  but  on  the  contrary  the  operator  used  all  necessary 
and  reasonable  care  to  avoid  the  accident  of  which  the  plaintiff 
complains.  And  he  insists  that  the  injury  was  caused  by  the 
carelessness  of  the  plaintiff  in  stepping  in  front  of  the  machine 
at  a  time  when  it  was  too  late  for  the  driver  to  either  stop  the 
machine  or  change  its  course. 

We  have  been  asked  by  the  defendant  to  direct  you  to 
find  a  verdict  for  the  defendant  in  this  case.  This  we  decline 
to  do,  because  we  think  it  is  such  a  case  as  should  be  submitted 
to  and  determined  by  the  jury  under  the  evidence  you  have 
heard  and  the  law  as  we  shall  state  it. 

It  is  admitted  that  the  Kennett  Turnpike  upon  which  the 
accident  in  question  occurred,  is  a  pubUc  road  or  highway.    A 
public  highway,  this  Court  has  declared,  is  open  in  all  its  length 
and  breadth  to  the  reasonable,  common  and  equal  use  of  the 
people,  on  foot  or  in  vehicles.    The  owner  of  an  automobile  has 
the  same  right  as  the  owner  of  other  vehicles  to  use  the  highway, 
and  Uke  them  he  must  exercise  reasonable  care  and  caution  for 
the  safety  of  others.    A  traveler  on  foot  has  the  same  right  to 
the  use  of  the  public  highway  as  an  automobile  or  any  other 
vehicle.     In  using  such  highway  all  persons  are  bound  to  the 
exercise  of  reasonable  care  to  prevent  accidents.     Such  care 
must  be  in  proportion  to  the  danger  in  each  case.    Where  one 
undertakes  to  pass  another  on  the  highway,  going  in  the  same 
direction,  he  must  take  reasonable  care  to  exercise  that  right  so 
as  not  to  injure  another,  and  would  be  Uable  for  all  consequences 
resulting  from  negUgence  or  imprudence  on  his  part.     It  is  the 
duty  of  a  person  operating  an  automobile,  or  any  other  vehicle 
upon  the  public  highway,  to  use  reasonable  care  in  its  operation, 
to  move  it  at  a  rate  of  speed  reasonable  under  the  circumstances^ 
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and  cause  it  to  slow  up  or  stop  if  need  be,  when  danger  is  immi- 
nent, and  could  by  the  exercise  of  reasonable  care  be  seen  or 
known  in  time  to  avoid  accident.  There  is  a  like  duty  of  exer- 
cising  reasonable  care  on  the  part  of  the  person  traveling  on 
foot.  The  person  having  the  management  of  the  automobile 
and  the  traveler  on  foot  are  both  required  to  use  such  reasonable 
care,  circumspection,  prudence  and  discretion  as  the  circum- 
stances require;  an  increase  of  care  being  required  where  there 
is  an  increase  of  danger.  And  both  are  bound  to  the  reasonable 
use  of  all  their  senses  for  the  prevention  of  accident,  and  the 
exercise  of  all  such  reasonable  caution  as  ordinarily  careful  and 
prudent  persons  would  exercise  under  like  circumstances.  The 
more  dangerous  the  character  of  the  vehicle  or  machine,  and  the 
greater  its  liability  to  do  injury  to  others,  the  greater  the  degree 
of  care  and  caution  required  in  its  use  and  operation.  And  a 
person  traveling  by  foot  on  a  public  road  is  required  to  use  rea- 
sonable care  to  avoid  collision  with  a  vehicle,  and  if  he  saw  the 
vehicle  before  it  struck  him,  or  by  the  reasonable  use  of  his 
senses  could  have  seen  it  in  time  to  avoid  the  injury,  it  is  his 
duty  to  do  so. 

If  the  defendant  at  the  time  of  the  accident  was  running 
the  automobile  at  such  a  high  rate  of  speed  as  prevented  him 
from  maintaining  control  of  it,  such  rate  of  speed  was  unrea- 
sonable and  the  defendant  was  negligent. 

If  the  negligence  of  the  plaintiff  contributed  to  and  entered 
into  the  accident  at  the  time  the  injuries  were  received,  he  can- 
not recover,  even  though  the  dtifendant  was  also  guilty  of  neg- 
ligence, because  in  such  case  the  plaintiff  himself  would  be  guilty 
of  contributory  negligence.  The  plaintiff,  however,  would  be 
entitled  to  recover  notwithstanding  there  had  been  some  negli- 
gence on  his  part ;  if  it  was  the  negligence  of  the  defendant  alone 
that  was  the  proximate  or  immediate  cause  of  the  accident:  In 
other  words,  if  notwithstanding  any  previous  negligence  of  the 
plaintiff  the  defendant  could  have  prevented  the  accident  by 
the  use  of  ordinary  and  reasonable  care.  And  While  a  plaintiff 
will  not  be  held  guilty  of  contributory  negligence  who  in  the 
effort  to  avoid  immediate  danger,  in  the  exigency  of  the  moment. 
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suddenly  and  without  time  or  opportunity  for  reflection,  puts 
himself  in  the  way  of  other  perils  without  fault  on  his  part,  and 
particularly  so  if  the  defendant  has  placed  him  in  such  position; 
yet  if  the  plaintiflE  walked  into  a  danger  that  the  observance  of 
due  care  would  have  enabled  him  to  avoid  and  is  thereby  in- 
jured, he  would  be  guilty  of  contributory  negligence. 

A  pure  accident  without  negligence  on  the  part  of  the  de- 
fendant is  not  actionable,  and  if  the  jury  should  believe  that  it 
was  of  such  character  it  would  come  under  the  head  of  unavoid- 
able accident  and  the  plaintiff  could  not  recover. 

When  the  testimony  is  conflicting,  the  jury  should  endeavor 
to  reconcile  it  so  that  the  whole  may  be  harmonious.  If  this 
cannot  be  done,  then  it  becomes  the  duty  of  the  jury  to  estimate 
and  weigh  in  their  minds  the  value  of  the  testimony  on  the  re- 
spective sides,  and  give  their  verdict  to  that  side  upon  which 
the  testimony  is  of  the  greatest  weight  or  preponderance  and 
most  worthy  of  credit.  In  estimating  such  weight  the  jury  are 
to  amsider  the  witnesses'  means  of  knowleige  of  the  facts  about 
which  they  speak,  their  intelligence,  apparent  truthfulness  and 
fairness,  and  any  other  facts  or  circumstances  shown  by  the 
evidence  with  respect  to  the  witnesses  that  show  the  reliability 
of  their  statements. 

In  a  case  where  admissions  by  a  party  to  the  suit,  adverse 
to  his  interest,  are  satisfactorily  proved  to  the  jury,  such  ad- 
missions are  entitled  to  peculiar  weight  because  of  the  principle 
that  men  are  presumed  b}'  law  not  to  make  admissions  a^inst 
their  interest.  Therefore  they  should  have  in  the  minds  of  the 
jury  just  that  weight  which  this  pecitliar  character  gives  them. 

To  enable  the  plaintiff  to  recover  at  all  in  this  action,  he 
must  have  shown  to  your  satisfaction  by  the  weight  of  the  evi- 
dence that  the  negligence  which  caused  the  accident,  if  there 
was  any  negligence,  was  the  fault  of  the  defendant.  The  burden 
of  proving  such  negligence  is  upon  the  plaintiff,  and  the  defen- 
dant can  be  held  liable  only  for  such  negligence  as  constitutes 
the  proximate  or  immediate  cause  of  the  injury. 

In  order  for  the  plaintiff  to  recover  you  must  be  satisfied 
from  the  evidence  not  only  that  his  injuries  were  caused  by  the 
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negligent  operation  or  running  of  the  automobile,  but  that  it 
was  so  negligently  operated  by  the  defendant.  If  the  automo- 
bile at  the  time  of  the  accident  was  entirely  operated  and  con- 
trolled by  some  one  other  than  the  defendant,  the  plaintiff  could 
not  recover.  It  is  not,  however,  necessary  that  the  defendant 
should  have  been  the  owner  of  the  automobile,  because  if  you 
believe  that  he  had  at  the  time  of  the  accident,  control  of  the 
machine  so  as  to  be  able  to  govern  its  management  or  opera- 
tion, any  negligence  in  operating  the  machine  would  be  the  neg- 
ligence of  the  defendant. 

Now,  gentlemen,  if  you  believe  from  the  weight  of  the  evi- 
dence in  this  case  that  the  defendant  at  the  time  of  the  accident 
was  operating  the  automobile  that  caused  the  injury  to  the  plain- 
tiff; that  is,  was  imder  his  direction  or  control,  and  shall  also 
believe  that  the  injuries  to  the  plaintiff  were  caused  by  the  neg- 
ligent running  and  operation  of  the  machine,  and  that  the  plain- 
tiff himself  was  free  from  any  negligence  that  contributed  to 
the  accident,  your  verdict  should  be  in  favor  of  the  plaintiff. 

If,  on  the  other  hand,  you  are  not  satisfied  from  the  weight 
of  the  testimony  that  the  defendant  at  the  time  of  the  accident 
was  running  or  operating  the  automobile,  and  had  the  manage- 
ment and  control  of  it;  or  if  you  are  not  satisfied  that  the  in- 
juries to  the  plaintiff  were  caused  by  the  negligent  rtmning  and 
operation  of  the  machine,  your  verdict  should  be  in  favor  of 
the  defendant. 

And  we  further  say  to  you  that  if  you  believe  that  there 
was  any  negligence  on  the  part  of  the  plaintiff  operating  at  the 
time  of  the  accident  which  contributed  to  the  injuries  he  received, 
your  verdict  should  be  in  favor  of  the  defendant.  Or  if  yoa  be- 
Ueve  that  plaintiff's  injuries  were  the  result  of  pure  accident, 
and  could  not  have  been  prevented  or  avoided  by  the  exercise  of 
reasonable  care  on  the  part  of  the  defendant,  }  our  verdict  should 
be  in  favor  of  the  defendant. 

If  you  find  for  the  plaintiff  your  verdict  should  be  for  such 
a  sum  as  will  reasonably  compensate  him  for  the  injuries  he  has 
sustained  and  proved,  including  therein  his  loss  of  time  and 
wages,  his  pain  and  suffering  in  the  past,  and  such  as  may  come 
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to  him  in  the  future,  resulting  from  the  accident,  and  also  for 
any  pennanent  injuries  shown  by  the  evidence  to  have  been 
received,  such  sum  as  you  believe  will  cover  his  pecuniary  loss 
on  account  of  any  impaired  ability  to  earn  a  living  in  the  future 
as  a  result  of  such  accident. 

Verdict  for  plaintiff  for  $100. 


Wilkes  Bowen  vs,  Isenberg  Brothers  Company,  a   corpor- 
ation of  the  State  of  Delaware. 

Case — Damages  to  Carpets  left  with  Defendant  for  Storage — Bailor 

and  Bailee — Care  Required  of  Bailee — Damage  by  Fire 

not  Occasioned  by  Negligence  of  Defendant. 

1.  Carpets  which  were  left  by  the  plaintiff  with  the  defendant  for 
storage  were  s;reatly  damaged  while  in  the  possession  of  the  defendant. 
The  proof  in  the  case  established  the  relation  of  bailor  and  bailee  between 
the  plaintiff  and  defendant.  Held  that  such  relation  imposed  upon  the 
defendant  a  certain  duty,  which  was  to  take  reasonable  and  proper  care 
of  said  carpets.  The  care  required  was  just  such  reasonable  care  as  an 
ordinarily  prudent  man  would  take,  under  like  circumstances,  with  re- 
spect to  his  own  property. 

2.  Whenever  a  person  holds  himself  out  and  engages  in  any  busi- 
ness, occupation  or  work,  the  employer  has  a  right  to  presume  that  such 
person  possesses  all  the  requisite  knowledge  and  qualifications  to  properly 
discharge  the  duties  thus  asstuned  by  him. 

3.  If  the  carpets  were  damaged  as  the  result  of  a  fire  only,  and  said 
fire  was  not  caused  by  the  negligence  or  carelessness  of  the  defendant, 
its  agents  or  servants,  the  plaintiff  would  not  be  entitled  to  recover. 
But  if,  after  being  damaged  by  the  fire,  the  carpets  were  further  damaged 
by  the  carelessness  and  negligence  of  the  defendant  in  not  taking  proper 
care  of  them,  then  while  the  plaintiff  could  not  recover  for  the  damage 
sustained  by  the  fire,  he  would  be  entitled  to  recover  for  whatever  dam- 
ages were  caused  by  the  negligence  of  the  defendant  after  the  fire. 

4.  Measvire  of  damages  stated. 

(February  28.  1907.) 
Lore,  C.  J.,  and  Pennewill,  J.,  sitting. 
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Horace  G,  Knowles  for  plaintiff. 

Reuben  Satterthwaite,  Jr,,  for  defendant. 

Superior  Court,  New  Castle  County,  February  Term,  1907. 

Action  on  the  case  (No.  149,  May  Term,  1906),  to  recover 
damages  to  carpets  placed  by  the  plaintiff  in  the  storage  house 
of  the  defendant,  said  damages  being  alleged  to  have  been  occa- 
sioned through  the  negligence  of  the  defendant. 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^Wilkes  Bowen,  the  plaintiff  in  this 
case,  has  brought  this  action  against  the  defendant,  Isenberg 
Brothers  Company,  to  recover  damages  for  injuries  which  he 
alleges  his  carpets  received  through  the  negligence  of  the  de- 
fendant company. 

Plaintiff  claims  that  about  May  30th,  1905,  he  delivered  to 
the  defendant  company  a  certain  lot  of  carpets  to  be  cleaned  at 
their  carpet  cleaning  establishment  and  to  be  by  them  stored 
and  safely  kept  until  delivered  back  again  to  the  plaintiff;  that 
said  service  was  to  be  performed  by  the  defendant  for  hire.  The 
plaintiff  further  claims  that  the  defendant  so  negligently  con- 
ducted itself  in  respect  to  said  carpets  that  they  were  greatly 
damaged  and  ruined. 

The  undisputed  proof  in  this  case  establishes  the  relation 
of  bailor  and  bailee  between  the  plaintiff  and  the  defendant. 
That  is  to  say,  the  defendant  became  the  bailee  of  the  plaintiff 
of  certain  carpets  to  be  by  it  cleaned  and  returned  for  hire.  That 
relation  imposed  upon  the  defendant  a  certain  duty,  which  was 
to  take  reasonable  and  proper  care  of  the  said  carpets.  And  we 
will  say  to  you  that  the  care  required  was  just  such  reasonable 
care  as  an  ordinarily  prudent  man  would  take  under  like  circum- 
stances with  respect  to  his  own  property.  And  if  you  find  in 
this  case  that  all  through  this  transaction  the  defendant  did  take 
such  reasonable  and  proper  care  as  an  ordinarily  prudent  man 
would  take  under  like  circumstances,  then  the  plaintiff  cannot 
recover. 
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We  will  say  further  that  whenever  a  person  holds  himself 
out  and  engages  in  any  business,  occupation  or  work,  the  em- 
ployer has  a  right  to  presume  that  such  person  possesses  all  the 
requisite  knowledge  and  quaUfications  to  properiy  discharge  the 
duties  thus  assumed  by  him. 

The  defendant  claims  that  whatever  loss  or  damage  was 
sustained  in  this  case  to  the  carpets  in  question  resulted  from  a 
fire.  If  you  beUeve  that  the  carpets  of  the  plaintiff  were  dam- 
aged as  a  result  of  the  fire  only  and  that  the  said  fire  was  not 
caused  by  the  negUgence  or  carelessness  of  the  defendant,  its 
agents  or  servants,  then  the  plaintiff  is  not  entitled  to  recover. 
But  if  you  believe  that  after  the  damage  done  to  these  carpets 
by  the  fire,  they  were  damaged  by  the  careless  and  negligent 
manner  in  which  the  defendant  conducted  its  business,  in  not 
taking  proper  care  of  them,  then  while  the  plaintiflE  could  not 
recover  for  the  damage  sustained  from  the  fire,  he  would  be  en- 
titled to  recover  for  whatever  damages  were  caused  by  the  neg- 
ligence of  the  defendant  after  the  fire. 

If  your  verdict  should  be  for  the  plaintiff,  it  should  be  for  just 
such  damages  as  the  plaintiff  has  proved  that  he  has  sustained; 
actual  damages,  not  problematical  or  speculative  damages. 

Verdict  for  defendant. 
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Gborgb  W.  Todd  vs.  Evbry  Evening  Printing  Company,  a 
corporation  of  the  State  of  Delaware. 

Libel — Action  for  Damages — Newspaper  Publication;  Claimed  to 
be   Privileged — Judicial   Proceeding — Preliminary   and   Ex 
Parte   Proceeding — What  Words    are  Libellous   per  se 
— Damages  Implied  by  Law — Special  Damages — Ex- 
emplary Damages, when  Awarded — Express  Mal- 
ice;  How  Proved — What  may  be  Consid- 
ered in  Mitigation  of  Damages — Mo- 
tion  to   set   aside    Verdict 
— Amount  Reduced. 


1.  However  much  publicity  may  have  attended  the  proceedings, 
the  publication  of  which  bv  the  defendant  constitutes  the  basis  of  the 
present  action,  they  were  from  their  inception  to  the  execution  and  de- 
uvery  of  the  bail  bond  wholly  preliminary  and  ex  parte  ^  and  afforded 
no  opporttmity  to  the  defendant,  who  is  the  plaintiff  in  this  suit,  to  be 
heard  in  his  defense  to  the  charge  contained  in  the  affidavit.  It  must  be 
held  both  upon  authority  and  sotmd  public  policy  that  the  doctrine  of 
privilege  cannot  be  extended  to  the  publication  of  such  proceedings. 

2.  Words  which  represent  a  person  as  dishonest  or  dishonorable, 
and  guilty  of  such  di^:raceful  conduct  as  would  bring  him  into  public 
contempt,  are  libellous,  and  actionable  per  se.  When  such  words  are 
published  the  law  presumes  malice,  and  that  the  person  to  whom  they 
refer  has  sustained  damage  from  the  publication  of  the  libellous  matter. 
It  is  not  necessary  to  a  recovery  by  the  plaintiff  that  he  should  prove 
any  special  damages,  or  any  actual  intent  or  desire  on  the  part  of  the 
detendant  to  injure  the  plamtiff  by  the  publication. 

3.  Exemplary  damages  are  given  only  where  express  malice  is 
proved.  Such  malice  exists  where,  m  addition  to  the  publication  of  the 
libellous  article,  it  is  shown  that  the  publication  was  made  wantonly, 
maliciously,  and  with  intent  to  injure,  degrade  or  destroy  one's  reputa- 
tion. Bxpress  malice  is  never  presumed,  but  must  be  proved.  In  deter- 
mining whether  there  was  express  malice  the  jury  may  consider  all  the 
circumstances  surrounding  the  publication,  as  disclosed  by  the  evidence, 
which  tend  to  show  the  motive  or  spirit  which  actuated  the  publication, 
including  any  information  or  knowledge  which  the  defendant  possessed 
or  had  tne  means  at  hand  of  obtaining,  touching  the  truth  or  falsity  of 
the  charges  made. 

4.  Even  thoueh  the  publication  complained  of  is  libellous,  and  tm- 
justifiable  in  law,  the  jury  may  take  into  consideration,  in  mitigation  of 
damages,  any  and  all  facts  and  circumstances  disclosed  by  the  evidence, 
which  tend  to  show  that  the  article  was  published  with  a  proper  motive, 
and  without  intent  or  desire  to  injure  the  plaintiff. 
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5.  A  motion  being  made  to  set  aside  the  verdict  on  the  ground  that 
it  is  excessive,  the  amount  thereof  was  reduced  by  agreement  of  the 
plaintiff. 

(March  20,  1907.) 

Lore,  C.  J.,  and  Pennewill,  J.,  sitting. 

Anthony  Higgins  and  Horace  G,  Eastburn  for  plaintiff. 

Thomas  F,  Bayard  for  defendant. 

Superior  Cotirt,  New  Castle  County,  February  Term,  1907. 

Action  for  Damages  (No.  149,  September  Term,  1905)  sus- 
tained by  the  plaintiff  through  the  alleged  publication  by  the 
defendant  of  a  libel  upon  the  plaintiff. 

See  facts  in  charge  of  Court. 

Pennewill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury : — ^This  is  an  action  brought  by  George 
W.  Todd  against  the  Every  Evening  Printing  Company,  a  cor- 
poration of  this  State,  for  the  recovery  of  damages  sustained 
by  the  plaintiff  through  the  alleged  publication  by  the  defen- 
dant of  a  libel  upon  him. 

It  is  true  as  stated  by  the  plaintiff  in  his  prayers  that  the 
owner  or  publisher  of  a  public  newspaper  has  no  more  right  to 
print  Ubellous  matter  than  anyone  else. 

In  order,  however,  to  find  a  verdict  for  the  plaintiff  in  a 
case  of  this  kind  you  must  be  satisfied  that  the  elements  neces- 
sary to  warrant  such  a  finding  have  been  estabUshed  by  a  pre- 
ponderance of  the  evidence  adduced  in  the  case. 

In  cases  of  this  character  one  of  the  elements  necessary  to 
be  established  is  that  the  defendant  published  the  newspaper 
article  complained  of  as  being  Ubellous.-  The  publication  of 
such  article  in  this  case  is  not  denied.     Indeed  it  is  admitted. 

Another  element  of  the  charge  against  the  defendant  which 
the  plaintiff  must  have  estabUshed  by  the  evidence  is  that  the 
article  or  pubUcation  complained  of  contained  a  Ubel  upon  the 
plaintiff.  This  question  however  must  be  determined  by  the 
Court  in  accordance  with  the  law  appUcable  thereto. 

It  has  been  declared  by  this  Court,  in  the  case  of  Rice  vs, 
Simmons  J  2  Harr.,  429,  that  to  be  actionable  the  writing  coxn- 
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plained  of  must  impute  something  which  tends  to  disgrace  a 
a  man,  lower  him  in,  or  exclude  him  from  society,  or  bring  him 
into  contempt  or  ridicule.  It  is  not  intended  by  this,  the  Court 
said,  that  to  make  a  publication  Ubellous  it  must  contain  a  di- 
rect and  open  charge.  The  publication  must  be  judged  by  its 
general  tenor;  and  if,  taking  the  terms  in  their  ordinary  accep- 
tation, it  conveys  a  degrading  imputation,  however  indirectly, 
it  is  a  Ubel. 

If  the  article  complained  of  represents  the  defendant  as  a 
dishonest  or  dishonorable  man  it  would  be  a  libel  under  the  law 
as  laid  down  by  the  Court  in  the  case  of  Rice  vs.  Simmons. 

The  publication  upon  which  this  action  is  based  is  in  the 
following  language: 

"Case  against  G.  W.  Todd.  On  capias  issued  to  Counsel 
for  Mary  G.  Todd  Estate.  An  alleged  claim  of  $3,000.  And  a 
charge  of  transferring  his  property.  Philip  Q.  Churchman, 
counsel  for  the  Todd  estate,  who  had  the  capias  issued,  fixed  the 
bail  at  $6,000.    Action  taken  tmder  a  recent  statute. 

**  George  W.  Todd,  who  for  many  years  has  been  promi- 
nently identified  with  the  iron  and  steel  industry  in  this  city, 
was  summoned,  late  yesterday,  by  Deputy  SheriflE  Cox,  on  a 
capias  sworn  out  by  Philip  Q.  Churchman,  counsel  for  the  Mary 
G.  Todd  estate.  Mr.  Todd  was  taken  to  the  sheriff's  office  at 
the  cotinty  Court  House,  and  was  accompanied  by  Anthony 
Higgins,  his  coimsel,    Mr.  Churchman  fixed  the  bail  at  $6,000. 

"According  to  the  allegations  of  Mr.  Churchman,  Mr. 
Todd  owes  the  Mary  G.  Todd  estate  $3,000  and  had  given  his 
note  in  payment  of  it.  The  note  is  about  to  come  due  and  Mr. 
Churchman  alleges  that  Mr.  Todd  has  transferred  four  of  his 
properties,  and  that  the  transfers  were  made  for  the  purpose  of 
evading  pa)rment  of  the  note.  Action  was  taken  under  a  recent 
statute  relating  to  such  cases. 

"It  was  some  time  before  Mr.  Todd  could  obtain  a  bonds- 
man. City  Coimcilman  Howard  D.  Ross,  his  son-in-law,  offered 
to  become  his  bondsman,  but  Philip  Q.  Churchman,  counsel  for 
the  heirs,  refused  to  accept  Mr.  Ross.  It  was  about  5  o'clock 
when  Mr.  Todd  secured  a  bondsman  and  was  released. 
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**The  capias  on  which  Mr.  Todd  was  taken  was  issued  by 
Superior  Court,  yesterday,  and  grew  out  of  an  action  brought 
by  Winfield  S.  and  William  M.  Palmer,  heirs  of  Mary  G.  Todd, 
against  George  W.  Todd,  trading  as  George  W.  Todd  &  Co. 
The  suit  was  entered  against  Mr.  Todd  at  the  May  term,  to  re- 
cover a  note  of  $3,000  alleged  to  be  due  the  Palmers  from  Mr. 
Todd,  with  interest  due  for  more  than  a  year. 

**0n  Thursday  in  the  office  of  Recorder  of  Deeds  Billany, 
the  conveyances  were  presented  for  record  of  the  property  of 
No.  1311  King  Street  in  fee  from  Mr.  Todd  to  Thomas  Law- 
rence Husbands;  the  property  No.  214  Tatnall  Street  in  fee 
simple  from  Mr.  Todd  to  Jacob  Hadley  Lewis;  a  property  on 
the  east  side  of  West  Street,  62  feet  south  of  Eleventh  Street 
to  Mrs.  Minshall  Hinkson  of  Brandy  wine  Hundred ;  and  a  mort- 
gage for  $2,000  on  the  property  of  Mr.  Todd,  at  No.  1006  West 
Street,  to  Thomas  Lawrence  Husbands.  All  of  these  were 
dated  May  13th,  1904,  although  the  affidavit  of  the  Palmers 
alleges  that  the  conveyances  are  ante-dated  to  that  time. 

**The  action  was  taken  upon  the  representations  made  by 
the  Palmers  in  an  affidavit  which  in  part  is  as  follows: 

**  'That  the  said  defendant,  George  W.  Todd,  together  with 
one  Harriet  J.  Todd,  his  wife,  made  and  executed  a  certain  in- 
denture tmder  their  hands  and  seals  wrongfully  and  fraudu- 
lently ante-dating  the  same  the  13th  day  of  May,  A.  D.  1904, 
as  the  said  plaintiffs  verily  beUeve,  and  therein  and  thereby 
granted  and  conveyed  in  fee  simple  tmto  one  Thomas  Lawrence 
Husbands,  a  relative  of  the  said  defendant  George  W.  Todd, 
a  certain  lot  or  parcel  of  land  in  the  City  of  Wilmington,  New 
Castle  County  and  State  of  Delaware,  owned  by  the  said  defen- 
dant George  W.  Todd,  and  known  as  No.  1311  King  Street  in 
said  city,  which  said  indenture  was  received  for  record  in  the 
office  of  the  Recorder  of  Deeds,  in  and  for  New  Castle  Cotinty, 
at  Wilmington,  on  the  thirteenth  day  of  July,  A.  D.  1905.*. 

*'The  form  of  the  remaining  allegations  is  the  same.  One 
describes  Jacob  Hadley  Lewis  as  a  *  life-long  friend  of  the  said 
defendant.'     In  conclusion  the  affidavit  reads: 
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"  'That  the  said  plaintiflfs  brought  an  action  in  the  Superior 
Court  of  the  State  of  Delaware,  in  and  for  New  Castle  County 
to  the  May  Term,  of  said  Court  against  the  said  defendant  and 
would  have  obtained  judgment  thereon  at  the  adjournment  of 
the  said  Court  for  upwards  of  $3,000  which  said  judgment  would 
have  been  a  lien  on  the  lands  so  conveyed  by  the  said  Todd  as 
aforesaid  and  the  said  money  could  have  been  made  but  for  the 
said  conveyances.' 

"It  is  signed  by  Winfield  Palmer  and  William  M.  Palmer 
and  is  sworn  to  before  Harry  P.  Joslyn,  notary  pubUc. 

"Mr.  Higgins,  counsel  for  Mr.  Todd,  stated  this  morning 
that  the  property  transfers  were  made  in  1904,  although  they 
were  only  recently  recorded." 

Some  of  the  prayers  of  the  defendant  are  based  upon  the 
assumption  that  the  alleged  Ubellous  pubHcation  was  privileged 
undei  the  law.  We  cannot,  however,  charge  you  in  accordance 
with  such  prayer  because  it  has  been  held  by  this  Court  in  a 
demurrer  filed  in  this  case  that  such  publication  was  not  privi- 
leged. The  Court  in  their  opinion  said:  "Counsel  for  the  plain- 
tiff claimed,  however,  that  the  filing  of  the  affidavit  with  the 
Prothonotary  for  the  purpose  of  obtaining  the  writ,  the  issuance 
of  the  writ  by  the  Prothonotary,  the  subsequent  arrest  of  the 
plaintiflE  by  the  sheriff,  and  the  execution  and  deUvery  of  the 
bail  bond  by  the  plaintiff  to  the  sheriff  did  not  constitute  such 
a  judicial  proceeding  as  would  warrant  a  report  of  the  same  under 
the  protection  of  privilege,  and  that  the  publication  of  the 
contents  of  the  affidavit  which  included  actionable  allegations 
was  not  privileged.  We  are,  therefore,  called  upon  to  deter- 
mine whether  privilege  extends  to  a  report  of  a  preliminary,  ex 
parte  proceeding,  such  as  is  disclosed  by  this  case." 

"We  fail  to  see,  after  this  discussion,  how  we  can  main- 
tain the  position  contended  for  by  the  learned  counsel  for  the 
defendant.  However  much  publicity  may  have  attended  the 
proceedings,  in  the  former  suit  against  the  plaintiff  in  this  ac- 
tion, at  the  time  of  the  filing  of  the  affidavit  and  the  issuance  of 
the  writ,  or  at  the  time  of  the  arrest  and  holding  to  bail  by  the 
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sheriff,  such  proceedings  were  from  their  inception  to  the  exe- 
cution and  delivery  of  the  bail  bond,  wholly  preliminary  and  ex 
parte,  and  afforded  no  opportunity  to  the  plaintiff  here  to  be 
heard  in  his  defense  to  the  charge  contained  in  the  affidavit. 
And  after  a  careful  consideration  of  this  case  we  are  constrained 
to  hold  that  both  upon  authority  and  sound  public  policy  the 
doctrine  of  privilege  cannot  be  extended  to  the  publication 
complained  of  in  the  declaration." 

We  think  the  language  of  this  article  represents  the  defend- 
ant as  a  dishonest  or  dishonorable  man,  guilty  of  such  disgrace- 
ful conduct  as  would  bring  him  into  public  contempt;  and  say 
to  you,  therefore,  that  imder  the  law  of  this  State  the  said  publi- 
cation was  a  libel  upon  the  plaintiff,  and  actionable  per  se. 

In  such  case  the  law  presumes  malice,  and  that  the  plain- 
tiff has  sustained  damage  from  the  publication  of  the  libellous 
matter.  The  amount  of  such  damage,  however,  is  for  the  j\iry 
to  determine. 

It  is  not  necessary  to  a  recovery  by  the  plaintiff  that  he 
should  have  proved  special  damage,  if  he  has  suffered  an  action- 
able wrong  at  the  hands  of  the  defendant;  nor  is  it  necessary 
that  the  plaintiff  should  have  shown  any  actual  intent  or  desire 
on  the  part  of  the  defendant  to  injure  the  plaintiff  by  the  publi- 
cation in  question.  In  other  words,  where  the  article  com- 
plained of  is  a  Ubel,  and  actionable  per  se,  and  there  is  no  proof 
of  express  malice  on  the  defendant's  part,  the  jury  may  render  a 
verdict  in  favor  of  the  plaintiff  even  though  he  has  not  proved 
any  special  damage. 

If  the  jury  find  that  the  plaintiff  has  established  express 
malice,  then  they  may  award  such  exemplary  or  punitive  dam- 
ages as  they  think  proper  imder  the  evidence,  in  addition  to 
such  damages  as  would  compensate  the  plaintiff  for  the  injury 
which  he  has  sustained. 

Exemplary  damages  are  given  only  where  express  malice 
is  proved.  Such  malice  exists  when,  in  addition  to  the  publi- 
cation of  the  Ubellous  article,  it  is  shown  to  the  satisfaction  of 
the  jury  that  the  publication  was  made  wantonly,  maliciously, 
and  with  intent  to  injure,  degrade  or  destroy  one's  reputation. 
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In  such  case  exemplary,  vindictive  or  punitive  damages  may  be 
awarded  by  way  of  punishment  in  addition  to  compensatory 


Express  malice  is  never  presumed,  but  must  be  proved  by 
the  plaintiff.  It  may  however  be  proved  by  direct  or  indirect 
evidence.  In  determining  whether  there  was  express  malice  in 
this  case  you  should  consider  all  the  facts  and  circumstances 
disclosed  by  the  evidence.  You  may  therefore  consider  all  the 
circumstances  surroimding  the  pubUcation  of  the  article  in  ques- 
tion as  disclosed  by  the  evidence,  which  tend  to  show  the  mo- 
tive or  spirit  which  actuated  the  pubUcation,  including  any  in- 
formation or  knowledge  which  the  defendant  possessed,  or  had 
the  means  at  hand  of  obtaining,  touching  the  truth  or  falsity 
of  the  charges  made. 

Having  decided  that  the  pubUcation  complained  of  was  not 
privileged,  but  was  a  Ubel  and  actionable  per  se,  we  are  bound 
to  say  to  you  that  the  plaintiff  is  entitled  at  your  hands  to  a 
verdict  for  some  amount. 

If  you  should  not  be  satisfied  by  a  preponderance  of  the 
evidence  that  express  maUce  has  been  shown  you  cannot  in 
your  verdict  include  any  sum  for  exemplary,  pimitive  or  vin- 
dictive damages;  and  in  such  case,  should  you  find  a  verdict  for 
the  plaintiff,  it  must  be  restricted  to  such  damages  as  will  com- 
pensate the  plaintiff  for  thd  wrong  done  him,  without  respect 
to  any  question  of  punishment.  The  amount  to  be  awarded  to 
the  plaintiff  should  be  such  as  would  reasonably  compensate 
him  for  any  wrong  done  to  his  reputation,  good  name  or  fame, 
and  for  any  mental  suffering  caused  thereby  as  shown  by  the 
evidence. 

We  wiU  say  to  you  that  even  though  the  article  complained 
of  is  UbeUous,  and  unjustifiable  in  law,  you  may  in  reaching  your 
verdict  take  into  consideration,  in  mitigation  or  reduction  of 
damages,  any  and  aU  facts  and  circumstances  disclosed  by  the 
evidence  which  tend  to  show  that  the  article  was  pubUshed  with 
a  proper  motive,  and  not  with  any  intent  or  desire  to  injure  the 
plaintiff. 
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And  we  further  say,  as  requested  by  the  defendant,  that 
an  inuendo  does  not  enlarge  the  sense  of  the  words  used  in  the 
publication,  and  that  the  jurors  should  therefore  be  neither 
guided  nor  biased  by  the  inuendo  used  in  the  amended  declara- 
tion of  the  plaintiff,  but  must  take  the  law  in  regard  to  the 
interpretation  of  the  words  of  the  publication  as  laid  down  by 
the  Court: 

Verdict  for  plaintiff  for  $4,000. 

•Counsel  for  defendant  thereupon  moved  for  a  new  trial  on 
the  ground  that  the  amount  of  the  verdict  was  excessive.  After 
the  motion  was  argued  by  the  respective  counsel,  plaintiff's 
counsel  agreed  to  a  reduction  of  the  verdict  to  $3,000  and 
thereupon  cotmsel  for  defendant  withdrew  his  motion  for  a 
new  trial.' 


Louis  Jacoby,  d.  b.,  vs.  Jambs  Bolbn,  p.  b. 

Certiorari — Justice  of  Peace — Constable  Appointed  as  Referee — 

Court  asked  to  take  Judicial  Notice  that  Referee  was  a  Constable 

of  ike  County — Record  need  not  State  that  Referees  were 

Judicious  and  Impartial  Men;  Not  Jurisdictional, 

1.  The  Coiirt  will  not  take  judicial  notice  of  the  fact  that  a  person 
who  was  appointed  by  a  Justice  as  one  of  the  referees  in  a  case,  was 
a  constable  of  the  county. 

2.  The  record  of  the  Justice  failed  to  state  that  the  referees  ap- 
pointed by  him  were  judicious  and  impartial  men  of  the  county.  Hm 
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that  although  irregular  it  was  not  jurisdictional  to  fail  to  state  such 
fact.  The  presumption  is  that  the  Justice  did  his  duty  unless  it  appears 
to  the  contrary  from  the  record. 

iMarch  23.  1907.) 

Lore,  C.  J.,  and  Pennewill,  J.,  sitting. 

Philip  L,  Garrett  for  plaintiff  in  error. 

Daniel  0.  Hastings  for  defendant  in  error. 

Superior  Court,  New  Castle  County,  February  Term,  1907. 

Certiorari  (No.  76,  February  Term,  1907),  to  James  W. 
Robertson,  a  Justice  of  the  Peace  in  and  for  New  Castle  County. 

The  record  of  the  Justice  set  forth,  among  other  things,  the 
following: 

"And  now  to  wit:  this  17th  day  of  January,  A.  D.  1907,  I 
issue  subpoenas  to  Charles  Green,  Constable,  for  Charles  F. 
Bowers,  William  D.  Stoops  and  William  J.  Fisher  to  serve  as 
referees  on  Thursday,  January  17th,  A.  D.  1907,  at  10  o'clock 
in  the  forenoon.  Constable  returns  served  personally  January- 
17th,  A.  D.  1907. 

"And  now  to  wit:  this  17th  day  of  January,  A.  D.  1907, 
the  parties  present,  the  referees  also  being  present  were  by  me 
duly  sworn  and  aflSrmed  according  to  law.  Went  into  a  hearing 
of  the  case,'*  etc. 

The  exceptions  relied  upon  were  to  the  following  effect: 

Ftrst,  that  the  record  of  the  Justice  showed  that  he  had 
appointed  one  Charles  F.  Bowers  to  serve  as  a  referee  at  the 
hearing  below,  he  being  one  of  the  constables  serving  under  said 
Justice  in  and  for  New  Castle  County. 

Revised  Code,  740. 

Lore,  C.  J.: — How  does  it  appear  that  the  referee  is  the 
same  Charles  F.  Bowers  who  is  a  constable? 

Mr.  Garrett: — I  ask  the  Court  to  take  judicial  notice  that 
Mr.  Bowers  is  a  constable  of  New  Castle  County. 

Mr,  Hastings: — ^The  Court  could  not  take  judicial  notice 
at  such  a  fact,  and  we  do  not  admit  that  he  is  a  constable  of  this 
county. 
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(The  second  exception  was  to  the  effect  that  the  record  did 
not  state  that  the  Justice  appointed  three  judicious  and  impar- 
tial men  of  the  county,  as  required  by  the  statute.) 

Lore,  C.  J.: — ^That  would  not  be  a  jtirisdictional  question; 
it  is  an  irregularity.  The  presumption  is  that  the  Justice  did 
his  duty,  unless  it  appears  to  the  contrary.  Is  there  anything 
in  the  record  to  show  that  they  were  not  judicious  and  impartial? 

Mr.  Garrett: — In  case  of  residence  not  being  set  out,  your 
Honors  will  not  assume  that  they  are  residents  of  the  cotmty. 
It  is  statutory  and  part  of  the  qualification  of  the  referees,  for 
they  would  have  no  right  to  try  the  case  unless  they  were  citi- 
zens of  the  coimty. 

(Hastings,  for  the  defendant  in  error,  contended  that  the 
record  was  sufficient.) 

Revised  Code,  page  740  and  page  743;  Hunter  vs.  Roach,  1 
PennewiU  265. 

Judgment  below  affirmed. 


Jeremiah  Coughlan,  administrator  of  Timothy  Coughlan,  de- 
ceased, vs,  Philadelphia,  Baltimore  and  Washington 
Railroad  Company,  a  corporation  of  the  State  of  Delaware. 

Case — Death  of  Intestate;  Damages  for — Master  and  Servant — 
Fellow-Servant — Negligence — Ignorance  of  Duties  and  Dan- 
gers— Instructions — Dangerous  and  Unsuitable  Appli- 
ance— Inadequate   Number   of   Crew — Contributory 
Negligence, 

1.  The  relation  of  master  and  servant  held  to  have  existed  between 
defendant  and  deceased. 

2.  Primary  duties  of  the  master  defined. 
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3.  Where  an  unskilled  servant  is  directed  by  the  master  to  perform 
dangerous  work  with  which  he  is  not  acquainted,  and  where  the  dangers 
are  latent,  that  is,  not  manifest  or  apparent,  it  is  the  duty  of  the  master  to 
instruct  such  servant  as  to  his  duties,  and  to  give  warning  respecting  the 
danger.  It  is  also  the  duty  of  the  master  to  see  that  the  number  of  ser  • 
vants  engaged  upon  any  particular  work  is  sufficient  to  secure  the  rea- 
sonable safety  oi  each  of  them. 

4.  The  defendant  would  not  be  liable  if  the  danger  complained  of 
was  apparent  to  a  person  of  ordinary  intelligence  and  care,  or  if,  at  the 
time  of  the  accident  the  deceased  was  using  the  dangerous  appliance 
without  any  order  to  do  so,  or  contrary  to  the  orders  given  by  the  defen- 
dant. 

5.  If  the  deceased  saw  and  knew  of  the  inadequacy  of  the  crew,  and 
continued  to  work  without  objections;  or  if  a  part  of  the  crew  were  tem- 
porarily absent  in  an  emergency  not  reasonably  to  be  anticipated  by  the 
master,  the  defendant  would  not  be  liable. 

(March  26,  1907.) 

Lore,  C.  J.,  and  Pbnnewill,  J.,  sitting. 

W.  W.  Knowles  for  plaintiff. 

Andrew  C,  Gray  for  defendant. 

Superior  Court,  New  Castle  County,  February  Term,  1907. 

Action  on  the  case  (No.  97,  May  Term,  1906)  by  the  ad- 
ministrator of  Timothy  Coughlan,  deceased,  to  recover  damages 
for  the  death  of  said  deceased  claimed  to  have  resulted  from 
the  negligence  of  the  defendant  company. 

See  facts  in  charge  of  Court. 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^Jeremiah  Coughlan  as  adminis- 
trator of  Timothy  Coughlan,  deceased,  the  plaintiflf,  seeks  in 
this  action  to  recover  damages  for  the  death  of  the  said  Timothy 
Coughlan,  which  he  claims  resulted  from  the  negligence  of  the 
P.,  B.  &  W.  Railroad  Company,  the  defendant. 

The  plaintiff  claims  that  Timothy  Coughlan,  the  deceased, 
was  killed  August  31,  1905,  at  Todd*s  Cut,  near  this  City,  while 
working  as  brakeman,  in  attempting  to  uncouple  a  steam  yard 
crane  and  a  tender  or  coal  tank,  in  making  a  flying  switch,  by 
being  caught  and  crushed  between  the  rope  connecting  the  said 
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car  and  the  end  of  the  tender.  That  the  deceased  had  been  or- 
dered by  the  defendant  to  act  as  brakeman,  only  a  few  days 
before  the  accident;  that  such  work  was  outside  of  his  employ- 
ment as  a  common  laborer  with  the  company;  that  he  was  ig- 
norant of  .the  duties  and  dangers  of  a  brakeman 's  work  and  that 
he  received  no  instruction  or  warning  on  the  part  of  the  com- 
pany with  respect  thereto.  It  is  further  claimed  that  the  rope 
which  was  used  in  making  the  coupling  was  dangerous  and 
unsuitable  for  the  purpose;  and  that  the  shifting  crane  was  in- 
adequately manned  for  reasonable  safety. 

The  defendant  denies  all  these  allegations.  It  claims  that 
the  deceased  was  instructed  in  his  duties  as  brakeman  and 
warned  as  to  danger;  that  the  rope  used  in  coupling  was  so  used 
contrary  to  the  order  of  the  defendant;  that  the  danger  of  such 
coupling  was  apparent  to  a  person  in  the  exercise  of  ordinary 
care;  that  the  death  of  Timothy  Coughlan  was  the  result  of  his 
own  negligence. 

We  have  been  asked  to  instruct  you  to  render  a  verdict  for 
the  defendant.  This  we  decline  to  do,  as  we  think  this  case 
should  be  decided  by  the  jury  upon  the  evidence  adduced  and 
the  law  as  declared  by  the  Court. 

At  the  time  of  the  accident,  the  relation  of  master  and  ser- 
vant existed  between  the  deceased  and  the  defendant. 

Where  this  relation  exists  it  is  the  duty  of  both  master  and 
servant  in  the  performance  of  their  respective  duties  to  exercise 
all  such  care  and  precaution  as  may  be  reasonably  necessary  to 
prevent  accident  and  injury. 

It  is  the  duty  of  the  master  to  provide  for  his  servant  a 
reasonably  safe  place  in  which  to  work  and  reasonably  safe  and 
proper  tools  and  appliances  with  which  to  perform  such  work. 
Such  tools  and  appliances  need  not  be  the  latest,  the  most  im- 
proved nor  the  best;  but  they  should  be  reasonably  safe  and 
adapted  to  the  nature  of  the  work  to  be  done.  Subject  to  this 
rule,  the  master  has  a  right  to  conduct  his  business  as  he  may 
deem  best  and  to  use  such  tools  and  appliances  as  he  may  elect. 

Where  an  unskilled  servant  is  directed  by  the  master  to 
perform  dangerous  work,  with  which  he  is  not  acquainted  and 
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where  the  dangers  are  latent,  that  is,  not  manifest  or  apparent, 
it  is  the  duty  of  the  master  to  instruct  such  servant  as  to  his 
duties  and  to  give  warning  respecting  the  danger. 

It  is  the  duty  of  the  master  to  see  that  the  number  of  ser- 
vants engaged  upon  any  particular  work  is  sufficient  to  secure 
the  reasonable  safety  of  each  one  of  them. 

It  is  the  duty  of  the  servant  to  obey  and  follow  the  orders 
of  the  master  with  respect  to  his  work. 

A  servant  assumes  all  the  ordinary  and  apparent  risks  of 
his  employment,  however  dangerous  such  employment  may  be. 
He  also  assumes  all  risk  and  danger  of  which  he  has  knowledge, 
or  nught  have  knowledge  by  the  reasonable  exercise  of  his. 
faculties. 

Should  you  be  satisfied  from  the  evidence  in  this  case,  that 
Timothy  Coughlan  was  ignorant  of  the  duties  of  a  brakeman, 
and  without  any  instruction  or  warning,  under  the  orders  of  the 
company,  was  using  this  rope  in  uncoupling  the  yard  crane  and 
tender,  in  the  exercise  of  due  care  upon  his  part,  and  that  his 
death  resulted  under  such  circumstances,  the  defendant  would 
be  liable.  The  defendant  would  not  be  liable,  however,  if  Cough- 
lan had  been  properly  instructed.  The  defendant  would  not  be 
Uable  if  the  danger  of  the  coupling  was  apparent  to  a  person  of 
ordinary  intelligence  and  care.  If  Coughlan  at  the  time  of  the 
accident  was  using  the  rope  and  making  the  coupling  without  any 
order  to  do  so,  or  contrary  to  the  orders  given  by  the  company 
there  can  be  no  recovery.  In  such  case  if  Coughlan  saw  fit  vol- 
untarily to  use  a  dangerous  rope  and  appliances  without  the  order 
of  the  defendant,  or  contrary  to  the  order  of  the  defendant,  he 
would  assume  all  the  risks  of  such  misconduct  and  must  take 
the  consequences. 

If  you  are  satisfied  that  death  resulted  in  this  case,  from 
the  mere  fact  that  the  crew  of  the  shifting  crane  was  not  suffi- 
cient to  procure  the  reasonable  safety  of  the  workman,  the  com- 
pany would  be  liable.  But  if  the  deceased  saw  and  knew  of  such 
inadequacy  and  continued  to  work  without  objection;  or  if  a 
part  of  the  crew  were  temporarily  absent  in  an  emergency  not 
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reasonably  to  be  anticipated  by  the  master,  the  defendant 
would  not  be  liable. 

This  case  is  fotinded  upon  the  negligence  of  the  defendant. 
In  order  to  recover  the  plaintiff  must  show  to  your  satisfaction 
that  there  was  negligence  on  the  part  of  the  defendant  which 
was  the  proximate  cause  of  the  death  of  the  deceased.  Such 
negligence  is  never  presumed.  It  must  be  proved  by  the  plain- 
tiff. 

Where  testimony  is  conflicting,  the  jury  should  reconcile  it 
if  they  can.  If  they  cannot  do  so,  they  should  find  a  verdict  for 
the  party  in  whose  favor  there  is  the  greater  weight  of  the  evi- 
dence; taking  into  consideration  the  character  of  the  witnesses, 
their  means  of  knowing  the  facts  of  which  they  speak,  their  fair- 
ness, intelligence,  interest,  and  all  other  circumstances  tending 
to  show  the  value  of  their  testimony. 

If  your  verdict  should  be  for  the  plaintiff,  it  should  be  for 
such  a  sum  as  the  deceased  would  probably  have  accumulated 
during  life,  and  which  would  have  gone  to  his  next  of  kin;  tak- 
ing into  consideration  the  age  of  the  deceased,  his  ability,  dis- 
position to  labor,  his  habits  of  living  and  expenditure. 

Verdict  for  defendant. 
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State  vs.  Harry  C.  Southard. 

Criminal  Law — Indictment — Obstructing  a  Public  Road — Dedi- 
cation of  a  Street — Statute — Making  and  Recording  Plot 
— Showing  Lots  and  Streets — Conveying  Lot 
After  Dedication;  Effect    of — Use  of 
Street  for  Twenty  Years. 

1.  Section  1.  Chap.  60,  Rev.  Code  491,  which  provides  that  "all 
public  roads,  causeways,  and  bridges  heretofore  laid  out  as  such,  or  made 
by  lawful  authority,  or  which  have  been  used  as  such,  and  maintained  at 
the  public  charge  for  twenty  years,  are  dedared  to  be  common  highways," 
does  not  apply  to  a  road  laid  out  since  the  passage  of  the  act.  It  was  in- 
tended to  be  descriptive  of  public  highways  existing  at  the  time  of  its  en- 
actment, and  a  modification  of  the  common  law  respecting  roads  claimed 
to  be  such  by  the  indulgence  of  land  owners,  so  as  to  prevent  forfeiture  of 
their  lands. 

2.  No  particular  form  or  ceremony  is  necessary  in  the  dedication  of 
land  to  public  use,  if  the  assent  of  the  owner  of  the  land  be  shown,  and 
the  fact  <^  use  for  the  purposes  intended  by  the  dedication.  If  the  owner 
of  land  lav  out  a  town  ana  put  a  pjlot  or  plan  of  the  streets  on  record,  or  ex- 
hibit sucn  plot  and  sell  lots,  it  is  evidence  of  actual  dedication  of  such 
streets  to  public  use, 

3.  If  there  was  an  actual  dedication  of  the  street  to  public  use, 
according  to  the  plan,  before  the  sale  of  a  lot  which  included  the 
street,  the  purchaser  of  the  lot  took  title  subject  to  such  dedication; 
and  the  fact  that  persons  used  the  street,  rightfully  or  wrongfully  for 
the  purpose  of  dropping  logs  etc.  to  be  loaded  in  the  cars,  is  immaterial. 

4.  The  public  acquires  the  right  to  the  use  of  a  road  or  street  over 
private  property  by  any  use  of  it  as  a  road  or  street,  accompanied  by 
proof  of  actual  dedication;  and  the  making  of  improvements  by  the 
owner,  tending  to  carry  out  the  plan  of  a  plot  on  which  are  designated  lots 
and  streets,  are  evidences  of  an  actual  dedication. 

5.  If  there  was  an  actual  dedication  of  the  street  to  public  use, 
and  likewise  the  use  of  it  by  the  public  as  a  street  or  if  the  public  nad  an  un- 
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Interrupted  use  of  the  street  as  a  public  highway  for  twenty  years,  such 
use  is  evidence  of  a  grant  or  dedication. 

{Jprii  4.  1907.) 

Judges  Spruancb  and  Boycb  sitting. 

Robert  H,  Richards,  Attorney-General,  for  the  State. 

Robert  C.  White  and  A.  F.  Polk  for  the  defendant. 

Cotirt  of  General  Sessions,  Sussex  County,  April  Term,  1907. 

Indictment  for  obstructing  a  public  road. 

See  facts  in  charge  of  Court. 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — Harry  C.  Southard,  the  defendant, 
is  charged  with  obstructing  a  public  road,  known  as  Front  Street 
or  Railroad  Avenue,  in  Lincoln  City,  this  County,  on  the  first  day 
of  March,  A.  D.  1906,  and  on  divers  other  days,  by  erecting  a 
fence  in  said  road,  or  street  between  Johnson  and  Greenley 
Avenues.  The  indictment  was  found  under  Chap.  60,  Sec.  31 
Page  501,  iJwwerf  Co(fe  (1893),  which  reads:  **If  any  person 
shall  encroach  upon,  obstruct,  or  commit  any  nuisance  in  a  pub- 
lic road,  etc.,  he  shall  be  deemed  guilty  of  a  misdemeanor.'* 

The  time  of  the  alleged  commission  of  the  offense,  as  laid  in 
the  indictment,  is  not  material.  If  the  offense  was  committed  at 
any  other  time  within  two  years  immediately  before  the  finding  of 
the  indictment,  it  is  sufficient. 

The  placing  of  a  fence  across  a  public  road,  or  street,  would 
constitute  an  obstruction  within  the  meaning  of  the  act  of  assem- 
bly. 

Counsel  for  the  defendant  contended  that  in  order  to  make 
said  Front  Street  or  Railroad  Avenue  a  public  highway,  it  should 
appear  that  the  street  had  not  only  been  used  as  public  highway, 
but  likewise  that  it  had  been  maintained  by  the  public  for  twenty 
years,  and  in  support  of  the  contention,  cited  Sec.  1,  Chap.  60,  p. 
491  of  the  Code,  which  reads:  **A11  public  roads,  causeways  and 
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bridges  heretofore  laid  out  as  such,  or  made  by  lawful  authority, 
or  which  have  been  used  as  such,  and  maintained  at  the  pubUc 
charge  for  twenty  years,  are  declared  to  be  common  highways. " 

Lincoln  City  has  been  laid  out  since  the  framing  of  this  act, 
and  we  do  not  think  the  act  is  applicable  to  this  case.  This  section 
was  intended  to  be  descriptive  of  public  highways  existing  at  the 
time  of  its  enactment,and  it  is  not  inclusive  of  other  public  high- 
ways subsequently  laid  out  by  public  authority  or  by  private 
dedication.  The  act  was  intended  to  be  a  modification  of  the 
common  law  respecting  roads  claimed  to  be  such,  by  the  indul- 
gence of  land  owners  so  as  to  prevent  forfeiture  of  their  lands.  In 
the  case  of  Johnson  vs.  Slaughter,  5  Hair,  448,  the  Court  said: 
**So  many  neighborhood  roads  exist  by  the  indulgence  of  land 
owners,  that  the  common  law  was  considered  harsh  in  reference  to 
forfeiting  private  land  by  indulgence,  and  the  legislature  has  re- 
quired that  such  a  road  shall  have  not  only  been  used,  but  main- 
tained and  kept  up  by  the  public  for  twenty  years,  to  make  it  a 
public  road  against  the  owner  of  the  land**. 

In  this  case  the  State  claims  that  Abel  S.  Small,  having  pre- 
viously purchased  the  site  of  Lincoln  City,  laid  it  out,  and  caused 
a  plot  or  plan  of  it  to  be  made  between  January  and  April,  1865; 
that  in  the  plot  he  designated  lots,  streets,  avenues,  etc.;  that 
among  them  was  the  said  Front  Street  or  Railroad  Avenue  which 
extended  north  and  south,  of  the  width  of  100  feet  on  each  side  of 
the  centre  line  of  the  right  of  way  of  the  railroad  company,  the 
said  right  of  way  having  at  that  time  been  graded,  but  the  road 
was  not  completed  for  some  two  years  thereafter ;  that  Small  made 
an  actual  dedication  of  said  street,  as  thus  laid  out,to  public  use. 
It  is  further  claimed  that  he  sold  lots  according  to  the  said  plot 
or  plan,  which  he  caused  to  be  exhibited ;  that  on  the  10th  day  of 
July  A.  D.  1865,  he  and  his  wife,  by  their  deed  of  bargain  and  sale, 
conveyed  with  James  J.  Jackson  all  that  certain  lot,  situate  at 
Lincoln,  lying  south  of  the  Main  Avenue,  running  east  and  west, 
and  extending  east  to  the  railroad,  adjoining  lands  etc.,  contain- 
ing, etc. ,  he  having  first  erected  a  house  thereon  and  placed  a  fence 
on  the  line  between  the  said  lot  and  the  westerly  side  of  said 
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Street,  and  likewise  planted  shade  trees  along  the  said  fence;  that 
the  fence  was  rebtiilt  in  1879,  and  remained  from  then  until  a 
year  or  more  ago,  when,  being  in  a  dilapidated  condition,  the  de- 
fendant, the  present  owner  of  the  lot,  removed  it  and  also  cut 
down  the  shade  trees. 

It  is  further  claimed  that  the  said  street  has,  from  the  time  it 
was  so  laid  out  and  plotted,  down  to  the  time  the  defendant,  as  it 
is  alleged,  placed  a  fence  across  it,  been  used  as  public  street  by 
the  public  uninterruptedly,  so  far  as  Small,  or  any  one  claiming 
under  him,  is  concerned. 

Counsel  for  the  defendant  contend  that  the  deed  from  Small 
and  wife  to  Jackson,  conveying  as  it  did  all  the  land  described 
therein  east  to  the  railroad,  operated  as  a  revocation  of  the  dedi- 
cation of  said  street,  as  evidenced  by  said  plot.  We  say  to  you 
that  if  you  find  that  there  was  an  actual  dedication  of  the  said 
street  to  public  use  by  Small  before  the  sale  of  the  lot  to  Jackson, 
then  the  latter  took  title  to  said  lot  to  the  Une  of  the  railroad  sub- 
ject to  such  dedication,  and  the  title  of  the  defendant  thereto  is 
affected  thereby. 

Counsel  for  the  defendant  also  contended  that  the  said  street 
was  not  and  had  not  been  used  as  a  public  highway,  but  simply 
from  license  for  the  purpose  of  a  log  yard,  and  as  a  convenience  to 
load  and  unload  freight  on  railroad  cars.  We  say  to  you,  if 
you  find  that  there  was  a  dedication  of  said  street  as  a  public 
highway  by  Small,  then  the  fact  that  persons  used  it,  rightfully 
or  wrongfully,  for  the  purpose  of  dropping  logs,  etc.  to  be  loaded 
in  the  cars,  is  inmiaterial. 

This  Court  has  held  that  no  particular  form  or  ceremony  is 
necessary  in  the  dedication  of  land  to  public  use,  if  the  assent  of 
the  owner  of  the  land  be  shown,  and  the  fact  of  use  for  the  pur- 
poses intended  by  the  dedication. 

If  the  owner  of  land  lay  out  a  town  and  put  a  plot  or  plan  of 
the  streets  on  record,  or  exhibit  such  plot  and  sell  lots,  it  is  evi- 
dence of  actual  dedication  of  such  streets  to  public  use,  according 
to  the  plan. 

Statevs.Reybold,5Harr.  484. 
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The  public  acqtiires  a  right  to  the  use  of  a  road  or  street  over 
private  property  by  any  use  of  it  as  a  road  or  street,  accompanied 
by  proof  of  actual  dedication ;  and  the  making  of  improvements 
on  land  by  the  owner,  tending  to  carry  out  the  plan  of  a  plot,  on 
which  are  designated  lots  and  streets,  such  as  building  fences  a- 
long  the  lines  of  the  streets  as  shown  by  such  plot,  are  evidences  of 
an  actual  dedication. 

If  you  find  that  Small  did  make  an  actual  dedication  of  said 
Front  Street  or  Railroad  Avenue  to  public  use  as  a  street,  and  like 
wise  the  use  of  it  by  the  public  as  a  street ;  or  if  you  find  that  prior 
to  the  erection  of  said  fence  across  the  street  by  the  defendant,  the 
public  had,  so  far  as  Small  or  anyone  claiming  through  him  was 
concerned,  an  uninterupted  use  of  the  street  as  a  public  highway 
for  twenty  years,  then  such  tise  is  evidence  of  a  grant  or  dedica- 
tion,  and  in  either  case  your  verdict  shoud  be  guilty;  otherwise, 
your  verdict  should  be  not  guilty. 

Verdict,  guilty. 


State  vs.  Charles  Wright,  alias  Dick  Wright,  and  Ira  Lupp. 

Criminal  Lam — htdictment — Breaking  and  Entering  a  Store  in 

Night  Time — Intent  to  Steal — Possession  of  Stolen  Property 

— Presumption  of  the  Stealing  and  Also  of  Breaking 

and  Entering — Joint  Possession  of  Accused  and 

Another — Stolen  Goods  Found  on  Premises  of 

Which  Accused  Was  Tenant  and  Occupant, 

1 .  Where  a  store  has  been  recently  broken  and  entered  into  in  which 
goods  are  kept,  and  such  goods,  or  any  part  of  them,  are  then  and  there 
stolen,  the  subsequent  possession,  soon  thereafter,  of  such  goods  by  a  per- 
son is  frima  facie  evidence  of  the  commission  of  the  breaking  and  entering 
as  well  as  of  the  intent  for  which  such  breaking  and  entering  was  commit- 
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ted — that  is, that  the  possessor  of  such  goods  is  presumed  to  be  the  taker 
and  therefore  committed  the  whole  crime,  tmless  he  satisfactorily  accounts 
for  the  possession. 

2.  In  order  that  an  inference  of  guilt  may  be  drawn  from  the  un- 
explained possession  of  goods  recently  stolen,  it  must  be  an  exclusive  per- 
8on£d  possession  on  the  part  of  the  accused.  This  does  not  mean  that  the 
goods  must  be  actually  m  the  hands  of  the  accused,  or  on  his  person; 
but  possession  of  the  requisite  character  may  be  established  by  tne  fact 
that  the  goods  were  found  on  premises,  or  in  a  place,  of  which  the  accused 
was  in  the  exclusive  occupancy  and  control.  If,  however,  the  place  where 
the  goods  were  found  was  accessible  to  others  capable  of  stealing,  the  in- 
ference cannot  be  drawn,  though  the  fact  is  entitled  to  consideration  in  con- 
nection with  the  other  facts  in  the  case. 

3.  If  the  stolen  goods  were  found  upon  the  premises  of  which  the 
accused  was  the  tenant,  and  it  is  proved  that  he  was  on  said  premises  the 
morning  next  after  the  alleged  ofi&nse  was  committed,  the  jury  may  infer 
that  the  goods  were  upon  the  premises  with  the  knowledge  of  the  accused, 
and  that  they  were  in  tact  in  his  possession,  tmless  the  evidence  warrants 
the  jury  in  inferring  the  contrary. 

4.  If  shortly  after  the  commission  of  the  alleged  offense,  the  stolen 
goods,  or  any  part  of  them,  were  found  in  the  joint  possession  of  the  ac- 
cused and  another  who  was  indicted  with  him,  the  jury  may  draw  from 
such  possession  the  same  inference  of  guilt  as  to  the  accused,  as  if  they 
had  been  found  in  his  sole  possession. 

(April  6,  1907.) 
JUDGBS  Spruancb  and  Boycb  sitting. 
Daniel  O.  Hastings,  Deputy  Attorney-General,  for  the  State. 

Robert  C.  White  for  the  defendants. 

Court  of  General  Sessions,  Sussex  County,  April  Term,  1907. 

Indictment  for  breaking  and  entering  a  store  in  the  night 
time  with  intent  to  commit  larceny,  (No.  19,  October  Term, 
1905). 

See  facts  in  charge  of  Court. 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jury :— Charles  Wright,  otherwise  known  as 
Dick  Wright,  and  Ira  LuflE,  who  has  not  been  apprehended,  were 
indicted  jointly  at  the  October  Term,  1905,of  this  Court.  It  is 
charged  in  the  indictment  that  they  did  on  the  thirteenth  day  of 
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September  A.  D.  1905,  in  the  night  time,  feloniously  break  and 
eater  into  the  store,  at  Georgetown,  of  Joshua  T.  Collins,  in  which 
said  store  certain  money,  goods,  chattels  and  other  things  being 
the  subject  of  larceny,  were  then  and  there  kept  and  deposited, 
with  the  intent  to  conmiit  larceny.  The  indictment  complains 
of  the  conmiission  of  a  statutory  offense,  which  is  two-fold  in 
its  character;  (1)  the  breaking  and  entering,  (2)  with  the  intent 
to  conmiit  larceny. 

In  order  to  convict  the  prisoner  in  manner  and  form  in  which 
he  stands  indicted,  you  must  be  satisfied  beyond  a  reasonable 
doubt,  (1)  that  he  did  feloniusly  break  and  enter  into  the  store  of 
the  prosecuting  witness,  (2)  with  the  intent  to  conmiit  larceny — 
that  is,  with  the  felonous  intent  to  take  and  carry  away  the  goods 
and  chattels  kept  or  deposited  in  said  store  with  the  intent  to  con- 
vert them  to  his  use,  without  the  consent  of  the  owner. 

The  State  has  not  produced  direct  evidence  of  the  alleged 
breaking  and  entering,  but  has  introduced  evidence  to  the  effect 
that  certain  of  the  goods  and  chattels  mentioned  in  the  indict- 
ment, were  found,  upon  search  made  by  officers  and  the  prose- 
cuting witness,  in  each  of  two  houses — one  in  Seaford,  and  the 
other  at  Cannon — ^which  said  houses  were  then  said  to  be  held  and 
occupied  by  the  defendant. 

Collins,  the  prosecuting  witness,  identified  the  said  goods  so 
found  as  his  property  and  as  being  in  his  said  store  on  the  night  of 
the  alleged  breaking  and  entering.  The  State  relies  upon  this  proof 
as  prima  facie  evidence  of  the  guilt  of  the  prisoner  in  manner  and 
form  as  he  stands  indicted,  contending  that  his  possession  of  the 
said  goods,  in  the  absence  of  satisfactory  explanation,  raises  the 
presumption  that  he  did  break  and  enter  the  said  store  with  the 
intent  to  commit  larceny. 

It  is  a  well  recognized  principle  of  criminal  law  that  when 
recently  stolen  property  is  found  in  the  possession  of  a  person, 
that  person  is  presumed  in  law  to  be  the  one  who  stole  it,  unless  he 
accounts  satisfactorily  to  the  jury  for  his  possession  of  the  proper- 
ty. This  rule  is  uniformly  applied  to  larceny  cases  in  this  State 
when  the  person  charged  was  not  seen  in  the  act  of  committing  the 
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theft,  but  soon  thereafter  is  found  with  the  stolen  goods  in  his 
possession.  Appljring  this  rule  to  the  evidence  in  this  case.we  say 
to  you  that  where  a  store  has  been  recently  broken  and  entered 
into  in  which  goods  or  chattels  are  kept  or  deposited,  and  such 
goods  and  chattels,  or  any  part  of  them,  are  then  and  there 
stolen,  the  subsequent  possession,  soon  thereafter,  of  such  goods 
by  a  person,  is  prima  facie  evidence  of  the  commission  of  the 
breaking  and  entering  as  well  as  of  the  intent  forwhich  such  break- 
ing and  entering  was  committed — ^that  is,  that  the  possessor  of 
such  goods  is  presimied  to  be  the  taker  and  therefore  com- 
mitted the  whole  crime,  unless  he  satisfactorily  accounts  for  the 
possession. 

In  the  case  of  Com,  vs.  Millard,  1  Mass,, 5,  the  charge  being 
that  the  defendant  broke  and  entered  a  shop  in  the  night  time  and 
stole  therefrom  divers  goods,  wares,  etc.  against  the  statute  (a 
case  ver}*-  similar  to  this ) ,  it  was  found  at  the  trial  that  part  of  the 
goods  stolen  from  the  shop  were  found  in  the  possession  of  the 
defendant.  Sedgwick,  J.,  stated  this  proof  to  be  presumptive 
evidence  not  only  that  he  stole  the  whole  of  the  articles  taken 
from  the  shop,  but  also  of  his  breaking  and  entering  as  alleged 
in  the  indictment;  unless  the  defendant  would  give  some  reason- 
able account  how  he  came  by  the  goods. 

Counsel  for  the  defendant  contends  that  before  there  can  be 
any  presumption  of  guilt  arising  from  the  posession  of  recently 
stolen  property  tmexplained,  it  is  necessary  to  show  that  the  per- 
son charged  was  in  the  exclusive  possession  of  such  property. 
And  he  has  requested  the  Court  to  charge  you: 

1.  That  if  you  find  from  the  evidence  that  the  premises  up- 
on which  the  alleged  stolen  articles  were  fotmd  were  not  in  the 
actual  possession  of  the  defendant  at  the  time  of  the  alleged 
offense  you  should  return  a  verdict  of  not  guilty. 

2.  That  if  you  find  from  the  evidence  that  the  premises  up- 
on which  the  alleged  stolen  articles  were  fo\md  were  in  the  posses- 
sion of  someone  other  than  the  defendant,  who  had  the  key  to  the 
premises  and  occupied  the  same  as  his  home,  you  should  return  a 
verdict  of  not  guilty. 

We  cannot  charge  you  in  the  language  of  these  prayers. 
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The  rule  governing  a  case  of  this  character  seems  to  be  very- 
well  expressed  in  18  Am.  &  Eng.  Ency.  of  Law,  489,  and  it  is  there 
said :  *'  In  order  that  an  inference  of  guilt  may  be  drawn  from  the 
unexplained  possession  of  goods  recently  stolen,  it  must  be  an  ex- 
clusive personal  possession  on  the  part  of  the  accused.  This 
does  not  mean  that  the  goods  must  be  actually  in  the  hands  of  the 
accused,  or  on  his  person;  but  possession  of  the  requisite  charac- 
ter may  be  established  by  the  fact  that  the  goods  were  found  on 
premises  or  in  a  place  of  which  the  accused  was  in  the  exclusive 
occupancy  and  control.  If,  however,  the  place  where  the  goods 
were  found  was  accessible  to  others  capable  of  stealing,  the  in- 
ference cannot  be  drawn,  though  the  fact  is  entitled  to  consider- 
ation in  connection  with  the  other  facts  in  the  case." 

If  the  stolen  goods  or  any  part  of  them  were  found  upon 
premises  of  which  the  accused  was  the  tenant,  and  if  it  is  proved 
that  he  was  on  said  premises  on  the  morning  next  after  the  al- 
leged ofiEense  was  committed,  the  jury  may  infer  that  the  goods 
were  upon  said  premises  with  the  knowledge  of  the  accused,  and 
that  they  were  in  fact  in  his  possession  unless  the  circtunstances 
proved  are  such  as  to  warrant  the  jury  in  inferring  the  con- 
trary. 

Whether  the  stolen  goods  or  any  part  of  them,  were  found  in 
the  possession  of  the  accused  shortly  after  the  commission  of  the 
alleged  offense,  is  a  question  of  fact  to  be  determined  by  the  jury 
from  the  evidence.  And  if  they  were  so  found,  the  jury  may  in- 
fer that  they  were  stolen  by  the  accused  by  means  of  his  break- 
iiig  and  entering  the  store  of  the  owner  of  said  goods. 

If  shortly  after  the  commission  of  the  alleged  offense,  the 
stolen  goods,  or  any  part  of  them,  were  found  in  the  joint  posses- 
sion of  the  accused  and  LufiE,  who  was  indicted  with  him,  the  jury 
may  draw  from  such  possession  the  same  inference  of  guilt  as  to 
the  accused,  as  if  they  had  been  fotmd  in  his  sole  possession. 

If,  upon  the  evidence  in  this  case,  you  entertain  a  reasonable 
doubt  as  to  the  guilt  of  the  accused,  such  doubt  should  inure  to 
his  acquittal.  By  reasonable  doubt  is  not  meant  a  vague,  fanciful, 
whimsical,  or  even  possible  doubt,  but  such  a  doubt  as  naturally 


Digitized  by 


Google 


256  COURT  OF  GENERAL  SESSIONS. 

CHARGE — VERDICT 

arises  out  of  the  evidence,  and  such  a  doubt  as  may  reasonably  be 
entertained  by  men  of  ordinary  intelligence,  impartiality  and 
judgment,  after  a  careful  and  conscientious  consideration  of  all 
the  evidence. 

With  these  instructions,  you  will  take  this  case  and,  after 
carefully  and  conscientiously  considering  it,  return  your  verdict 
in  accordance  with  the  evidence. 

Verdict,  not  gtiilty. 


Atlas  Mutual  Insurance  Company,  a  corporation  existing 
under  the  laws  of  the  Commonwealth  of  Massachusetts, 
by  Franklin  T.  Hammond,  Receiver,  vs.  The  Fisheries 
Company,  a  corporation  existing  under  the  laws  of  the 
State  of  New  Jersey. 

Demurrer — Fire  Insurance;    Contract  for,   Made  out  of  the  State, 
Property  insured  being  within  the  State — Insurance  Laws 
of  this  State  not  Complied  with;  Application  of — Va- 
lidity of  the  Contract — Constitution. 

The  insurance  laws  of  Delaware  do  not  affect  a  contract  of  insurance 
made  in  ^ood  faith  in  a  foreign  State,  and  do  not  apply  to  such  a  contract. 
If  they  did  they  would  be  unconstitutional  and  inoperative,  because  they 
could  not  deprive  a  citizen  of  his  right,  in  good  faith,  to  make  a  contract 
of  insurance  out  of  the  State  upon  his  property,  even  though  it  may  be 
situated  within  the  limits  of  the  State. 

(AprU  6.  1907.) 
Lore,  C.  J.,  and  Pennewill,  J.,  sitting. 
Caleb  E.  Burchenal  and  William  S.  HiUes  for  plaintiff. 
Robert  Penington  and  William  G.  Jones  for  defendant. 
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Superior  Court,  New  Castle  County,  February  Term,  1907. 

Action  op  Assumsit  (No. 23,  September  Term,  1906),  to 
recover  assessments  paid  on  certain  fire  insurance  policies  held 
by  the  defendant. 

Demurrer  to  plea  in  abatement. 

Lore,  C.  J.: — In  the  year  1903,  the  defendant,  a  corpora- 
tion of  the  State  of  New  Jersey,  entered  into  four  contracts  of 
insurance  with  the  plaintiff,  a  corporation  of  the  Commonwealth 
of  Massachusetts.  PoUcy  No.  3210  was  on  the  property  of  the 
defendant  located  at  Promise  Land,  Long  Island,  State  of  New 
York,  and  covered  the  period  from  June  8,  1903,  until  June  8, 
1904.  Policies  Nos.  3383  and  3384  were  on  two  separate  prop- 
erties designated  as  the  James  Lennon  and  Company  plant  and 
the  Luce  Brothers  plant,  respectively,  and  owned  or  controlled 
by  the  defendant  situate  at  Lewes,  Delaware.  The  insurance 
on  each  of  these  properties  ran  from  August  3,  1903,  until  Octo- 
ber 3,  1904.  PoUcy  No.  3464  was  on  the  dried  fish  scrap  in,  and 
on  the  premises  of  the  Delaware  FertiUzer  Company  plant, 
owned  or  controlled  by  the  defendant,  situate  at  Lewes,  Dela- 
ware. This  insurance  ran  from  September  10,  1903,  tmtil 
September  10,  1904. 

At  the  time  of  entering  into  these  contracts  of  insurance, 
the  plaintiff  had  not  complied  with  the  insurance  laws  of  the 
State  of  Delaware,  and  had  no  agent  in  this  State  and  had  so- 
licited no  business  in  this  State.  The  defendant  applied  to  the 
plaintiff  at  its  office  in  Boston,  Massachusetts,  for  the  insurance, 
and  it  was  there  that  the  contracts  for  insurance  were  signed 
and  delivered. 

In  1904  the  plaintiff  became  embarrassed  for  funds,  and 
vr^s  duly  enjoined  from  further  proceeding  with  its  business. 
On  March  11,  1904,  Franklin  T.  Hammond  was  duly  appointed 
receiver  of  the  company  by  the  Supreme  Judicial  Court  of 
Massachusetts,  a  court  of  full  and  competent  jurisdiction  in  the 
premises.     February  13,  1905,  an  assessment  was  duly  made 
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upon  the  members  of  the  company  for  losses  sustained,  and  no- 
tice of  the  defendant's  share  of  said  assessment  was  sent  to  him 
about  March  1,  1905.  The  assessments  on  the  above  mentioned 
policies  were  as  follows: 

PoUcy  No.  3210 $105.73 

3383 64 .  16 

3384 64 .  16 

3464 137 . 46 

For  the  recovery  of  the  foregoing  assessments  this  suit  was 
instituted. 

The  defendant  pleads  in  abatement,  that  the  plaintiff  com- 
pany, being  a  foreign  insurance  company,  had  no  right  to  make, 
write,  place,  or  cause  to  be  made,  written  or  placed,  any  policy 
of  fire  insurance  upon  any  property,  situated  or  located  in  the 
State  of  Delaware  until  it  had  complied  with  the  insurance 
laws  of  the  State. 

The  plea  sets  out  such  failure  to  comply  with  the  laws,  as 
follows:  in  this,  that  the  said  policies  of  insurance  mentioned 
in  the  declaration,  had  not  been  approved  in  writing  by  an 
agent  of  the  said  fire  insurance  company  who  is  a  resident  of  the 
State  of  Delaware  regularly  commissioned  and  licensed  to  trans- 
act insurance  business  herein;  and  in  that  the  said  policies  of 
fire  insurance  had  not  been  cotmtersigned  by  such  agent;  and 
in  that  the  State  of  Delaware  had  not  received  the  taxes  re- 
quired by  the  laws  of  the  said  State  to  be  paid  on  premiimis  col- 
lected for  insurance  on  all  property  located  in  the  said  State  of 
Delaware,  as  required  by  Section  11,  Chapter  99.  Volume  20  of 
the  Laws  of  Delaware;  and  also  in  that  the  said  corporation  had 
not  delivered  to  the  Insurance  Commissioner  of  the  State  of 
Delaware  a  certified  copy  of  its  charter;  and  also  in  that  the 
said  corporation  had  not  filed  with  the  Insurance  Commissioner 
of  the  State  of  Delaware  a  certificate  of  the  name  and  residence 
of  some  person  or  agent  within  this  State  upon  whom  service  of 
process  could  be  made,  as  required  by  Section  7  of  said  Chapter  99. 

To  this  plea  in  abatement  the  plaintiff  demtirs  generally. 

It  is  conceded  by  the  defendant  that  the  contracts  of  insur- 
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ance  in  this  case  were  made  out  of  the  State  of  Delaware,  in 
good  faith  and  with  no  intent  to  evade  the  insurance  laws  of 
this  State. 

The  defendant  insists,  however,  that  the  insurance  laws  of 
Delaware  apply  to  the  contracts  because  the  property  insured 
was  situated  within  the  State. 

Under  this  contention,  the  plea  in  abatement  is  bad  as  to 
the  claim  tmder  policy  No.  3210  as  set  out  in  the  first  count  of 
the  declaration  of  the  plaintiff,  because  it  appears  that  the.  con- 
tract of  insurance  was  made  out  of  the  State,  and  that  the 
insured  property  was  located  at  Piomise  Land,  Long  Island, 
State  of  New  York. 

The  property  insured  in  policies  Nos.  3383,  3384,  and  3464, 
designated  in  counts  Nos.  2,  3,  and  4,  respectively,  of  the  decla- 
ration of  plaintiff,  was  all  located  at  Lewes  in  the  State  of 
Delaware. 

As  to  the  claims  under  these  three  last-named  policies,  the 
plaintiff  contends,  that  as  the  contracts  of  insurance  were  made 
and  completed  in  Massachusetts,  their  validity  is  to  be  ascei- 
tained  under  the  laws  of  Massachusetts,  and  not  those  of  the 
State  of  Delaware. 

It  seems  to  be  settled  law,  that  where  a  foreign  contract  of 
insurance  which  has  been  made  and  completed  in  one  State  is 
sued  ujxm  in  another,  the  laws  of  the  State  where  the  contract 
was  made,  govern,  and  that  the  contract  will  be  enforced  by 
comity  in  the  State  where  the  action  is  instituted. 

In  Western  Mass,  Fire  Ins.  Co.  vs.  Hilton,  42  Apel.  Divi- 
sion 52,  the  plaintiff,  a  corporation  of  Massachusetts,  insured 
the  property  of  the  defendant  which  was  located  in  New  York. 
The  contract  was  made  at  the  company's  office  at  Springfield, 
Massachusetts. 

The  New  York  statute  provided  that  **A11  fire  insurance 
policies  issued  to  residents  of  this  State  on  property  located 
herein,  by  companies  that  have  not  complied  with  the  reqtiire- 
ments  of  the  general  insurance  laws  of  the  State  shall  be  void," 
etc.    The  plaintiff  had  not  complied  with  this  law. 
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The  Court  held  that  the  contract  was  a  Massachusetts  con- 
tract, that  the  parties  were  legally  liable  there,  and  that  such 
liability  would  be  enforced  in  New  York. 

It  further  held  that  to  extend  the  New  York  law  to  contracts 
made  out  of  the  State,  would  be  a  violation  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution. 

Col'  Fire  Ins,  Co.  vs.  Kinyon,  8  Broom,  N.  /.,  33;  Ins.  Co. 
vs.  Way,  62  New  Hampshire  22;  Siving  vs.  Hill,  165  Ind.  411; 
Swing  vs.  Brinton,  87  Miss.  516. 

The  plaintiff  further  contends,  that  if  the  laws  of  Dela- 
ware apply  to  this  case,  that  so  much  of  the  said  law  as  prohibits 
its  citizens  from  entering  into  contracts  outside  of  the  State 
insuring  property  located  within  the  State,  is  unconstitutional. 

In  Allgeyer  vs.  Louisiana,  165  U.  S.  R.  576  (1897),  this 
question  came  before  the  Court.  This  was  an  action  under  the 
penal  statute  of  Louisiana  passed  in  1894.  The  statute  pro- 
vided, **That  any  person,  firm  or  corporation  who  shall  fill  up, 
sign  or  issue  in  this  State,  any  certificate  of  insurance  under  an 
open  marine  policy,  or  who  in  any  manner  whatever  does  any 
act  in  this  State  to  effect  for  himself  or  for  another,  insurance 
on  property  in  this  State  in  any  marine  insurance  company 
which  has  not  complied  in  all  respects  with  the  laws  of  this 
State  shall  be  subject  to  a  fine  of  $1,000.00  for  each  offense." 

The  Atlantic  Mutual  Insurance  Company,  a  New  York  cor- 
poration, made  a  contract  with  Allgeyer  and  Co.  for  an  open 
policy  of  marine  insurance  to  the  amount  of  $200,000,  but  no 
risk  to  be  assumed  on  this  policy  until  notice  to  the  President 
of  the  Insurance  Company  of  the  amount  of  the  property  and 
the  vessel  on  which  shipped,  etc.,  is  deposited  in  the  Post  Office. 
The  Atlantic  Mutual  Insurance  Company  had  not  complied  with 
the  Louisiana  insurance  laws. 

Allgeyer  then  mailed  to  the  insurance  company  a  notice  of 
the  shipment,  although  the  open  contract  had  been  entered  into 
in  New  York  at  the  home  office  of  the  company.  The  State 
sought  to  hold  Allgeyer  for  the  violation  of  this  statute. 
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The  Court  unanimously  held  that  the  State  could  not  pre- 
vent the  defendant  under  the  Constitution  from  making  a  con- 
tract for  insurance  outside  of  the  State  on  property  situated 
within  the  State.  Judge  Peckham,  in  delivering  the  opinion  of 
the  Court,  used  this  language:  **In  the  privilege  of  pursuing  an 
ordinary  calling  or  trade  and  of  acquiring,  holding  and  selling 
property  must  be  embraced  the  right  to  make  all  proper  con- 
tracts in  relation  thereto,  and  although  it  may  be  conceded  that 
this  right  to  contract  in  relation  to  persons  or  property  or  to 
do  business  within  the  jurisdiction  of  the  State  may  be  regu- 
lated and  sometimes  prohibited  when  the  contracts  or  business 
conflict  with  the  policy  of  the  State  as  contained  in  its  statutes, 
yet  the  power  does  not  and  cannot  extend  to  prohibiting  a  citi- 
zen from  making  contracts  of  the  nature  involved  in  this  case 
outside  of  the  limits  and  jurisdiction  of  the  State,  and  which 
are  also  to  be  performed  outside  of  such  jurisdiction;  nor  can 
the  State  legally  prohibit  its  citizens  from  doing  such  an  act  as 
writing  its  letter  of  notification,  even  though  the  property 
which  is  the  subject  of  the  insurance  may  at  the  time  when  such 
insurance  attaches  be  within  the  Umits  of  the  State.  The  mere 
fact  that  a  citizen  may  be  within  the  limits  of  a  particular  State 
does  not  prevent  his  making  a  contract  outside  of  its  limits 
while  he  himself  remains  within  it.** 

"The  Atlantic  Mutual  Insurance  Company  *  *  *  had  the 
right  to  enter  into  a  contract  in  New  York  with  citizens  of 
Louisiana  for  the  purpose  of  insuring  the  property  of  its  citi- 
zens even  if  that  property  were  in  the  State  of  Louisiana,  and 
correlatively  the  citizens  of  Louisiana  had  the  right  without  the 
State  of  entering  into  contracts  with  an  insurance  company  for 
the  same  purpose.  Any  act  of  the  State  Legislature  which 
would  prevent  the  entering  into  such  a  contract,  or  the  maiUng 
within  the  State  of  Louisiana  of  such  a  notification  as  is  men- 
tioned in  this  case,  is  an  improper  and  illegal  interference  with 
the  conduct  of  the  citizen,  although  residing  in  Louisiana,  in 
his  right  to  contract  and  to  carry  out  the  terms  of  a  contract 
validly  entered  into  outside  and  beyond  the  jurisdiction  of  the 
State." 
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This  view  of  the  law  has  been  approved  by  this  Cotirt  in 
Fidelity  Mutual  Fire  Insurance  Company,  use  of  Alfred  A, 
Sparks,  Receiver,  vs,  John,A,  Lengel,  No.  166,  May  Term,  1898, 
New  Castle  County,  which  was  a  suit  to  recover  assessments 
like  the  one  now  before  the  Court.     (Not  reported). 

There,  after  careful  consideration,  the  Cotirt  held  unani- 
mously as  follows:  "The  purpose  of  the  insurance  laws  of  this 
State  respecting  fire  insurance  has  been  to  limit  the  business  to 
corporations  created  under  the  laws  of  this  State  and  to  foreign 
corporations  which  have  complied  with  certain  express  regula- 
tions. The  objects  of  the  legislation  have  been  for  revenue  and 
to  protect  the  citizens  of  the  State  from  irresponsible  and  unsu- 
pervised insurance  companies.  Ins,  Co,  vs.  Storage  Co. ,Q  Pa,  Su-- 
preme  Ct.,  290.  The  insurance  laws  of  Delaware  do  not  affect  a 
foreign  contract  of  insurance  made  in  good  faith  in  a  foreign 
State.  The  right  of  citizens  or  residents  in  Delaware  to  procure 
insurance  out  of  the  State  is  not  abridged  by  any  law  of  the  State, 
and  if  such  legislation  were  attempted  it  would  be  unconstitu- 
tional. {Allgeyer  vs.  La,,  165  U,  S.,  579).  There  may  be  many 
reasons  why  a  citizen  should  procure  insurance  from  companies 
not  authorized  to  do  business  in  this  State.  Rates  of  insurance 
may  be,  and  sometimes  are,  excessive.  The  party  seeking  in- 
surance because  of  the  location  of  his  property,  or  the  hazardous 
character  of  the  risks,  may  not  be  able  to  obtain  it  in  one  of  the 
companies  doing  business  here.  It  cannot,  we  think,  be  urged 
with  any  degree  of  seriousness  that  such  a  citizen  may  not  pro- 
cure, if  he  can,  insurance  from  a  company  not  authorized  to  do 
business  in  this  State." 

This  question  was  before  the  Court  again  in  the  case  of 
Leonard  Kittinger,  d.  b.  a,,vs,.  The  Peoples  Mutual  Live  Stock 
Ins,  Co,  of  Pa,,  for  the  use  of  Frank  Stockly,  Receiver,  p.  b.  r., 
which  was  also  an  action  for  assessments  on  policies  of  insur- 
ance, decided  January  11,  1902.  (Not  reported).  In  this  case 
the  Judges  individually  expressed  views  somewhat  in  conflict 
with  the  Allgeyer  and  Lengel  cases  above  cited.  The  Comt 
rendered  no  formal  opinion  setting  forth  the  ground  upon  which 
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its  opinion  was  based.  This  case  was  also  distinguished  from 
cases  above  cited  by  the  fact  that  it  appeared  that  the  plain- 
tiff, a  foreign  fire  insurance  company,  admitted  that  the  insur- 
ance in  question  was  effected  largely  by  an  agent  who  resided 
in  the  State  of  Delaware  by  and  through  whom  the  said  com- 
pany was  doing  an  insurance  business  in  the  State  without 
complying  with  the  insurance  laws. 

We  are  of  the  opinion  that  the  weight  of  authority  clearly 
is,  and  that  the  laws  of  Delaware  do  not  apply  to  this  contract; 
that  even  if  they  did,  they  are  imconstitutional  and  inopera- 
tive so  far  as  they  deprive  a  citizen  of  his  right  in  good  faith, 
to  make  a  contract  of  insurance  out  of  the  State  upon  his  prop- 
erty even  though  it  may  be  located  within  the  limits  of  the 
State. 

The  demurrer  is  therefore  sustained. 


In  re  Application  op  William  C.  Lopland  por  a  License  to 
Sell  Intoxicating  Liquors  in  South  Milpord. 

Intoxicating    Liquors — Application    for   License  to  Sell — Place 

Wherin  it  is  proposed  to  Sell;  Description  of — 

— What  is  Sufficient. 

In  an  application  for  a  license  to  sell  intoxicating  liquors,  the  descrip- 
tion of  the  place  where  it  was  intended  to  sell  same,  hsld  to  be  sufficient. 

{April  6,  1907.) 

Judges  Spruance  and  Boyce  sitting. 
Charles  W.  Whiley  and  Frank  M.  Jones  for  applieant. 
Henry  Ridgely,  Charles  W.  CuUen  and    Truston   F,  Causey 
for  exceptants. 
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Court  of  General  Sessions,  Sussex  County,  April  Term 
1907. 

The  application  was  to  sell  intoxicating  liquors  in  less  than 
one  qtiart,  etc.  at  the  house  known  as  the  Windsor  Hotel  situate 
in  united  school  districts  Nos.  2,  100,  103,  and  104,  and  in  colored 
school  district  No.  192. 

Among  the  exceptions  filed  was  the  following: 
**That  tbe  proposed  inn  or  tavern  is  mentioned  in  the  appli- 
cation of  the  said  William  C.  Lofland  as  being  located  in  imited 
school  districts  Nos.  2,  100,  103,  104,  and  in  colored  school  dis- 
trict No.  192,  in  Sussex  County,  whereas  in  fact  there  are  no  such 
school  districts,  and  the  said  tavern  is  actually  located  in  the  uni- 
ted school  districts  for  white  children,  known  as  **The  Public 
Schools  of  Milford**,  and  in  united  school  districts  for  colored 
children,  known  as* 'United  Districts  Nos.  163  and  192  in  Mil- 
ford." 

The  Court  held  the  designation  in  the  application  to  be 
sufficient. 


William  H.  Downs  vs.  Jambs  N.  Short. 

Assumpsit — Partnership — Action    by  Plaintiff    against    former 
Partner;  When  it  Can  he  Maintained — Partnership  must 
have  Been  Dissolved — Also  adjustment  of  Partnership 
Accounts  and  Balance  Struck, 


In  order  that  a  plaintiff  may  maintain  his  action  at  law  with  respect 
to  a  partnership  account  or  balance,  it  must  appear  that  the  partnership 
has  been  dissolved,  and  that  there  has  been  an  adjustment  of  the  partner- 
ship  accounts,  and  a  balance  struck,  showing  a  stun  due  to  him  from  the 
defendant. 

{ApHl  8.  1907.) 
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JuDGBS  Spruancb  and  Boyce,  sitting 

R.  C.  White  for  plaintiff. 

C  W,  CuUen  and  John  M.  Richardson  for  defendant. 

Action  op  Assumpsit. 

Superior  Court,  Sussex  Cotinty,  April  Term,1907. 

See  facts  in  charge  of  Court. 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jtiry: — ^The  plaintiff  brought  his  action  of 
assumpsit  against  the  defendant  to  recover  the  amount  alleged  to 
be  due  him  as  shown  by  his  bill  of  particulars,  which  is  as  follows : 
Plaintiff's  Bill  of  Particulars. 
••Fall  1901  to  1  hog  $     7.00 

Interest  to  April  6, 1903  2.52 

March  27, 1903  bal.  on  settlement.  410.31 

Interest  to  April  5, 1907,  98.48 


Total,  $518.31" 

If  you  find  that  the  plaintiff  sold  and  deUvered  the  hog  to  the 
defendant,  and  that  the  latter  has  not  paid  for  it,  then  the 
plaintifif  will  be  entitled  to  a  recovery  therefor. 

It  is  admitted  that  the  parties  to  this  action  were  engaged  in 
the  grist  milling  business,  as  partners,  at  Delmar,  this  County, 
during  a  part  of  the  years  1901  and  1902.  Therefore,  in  order 
that  the  plaintiff  may  maintain  his  action  at  law  with  respect  to 
the  second  item  in  his  bill  of  particulars,  it  must  appear  that  the 
partnership  has  been  dissolved,  and  that  there  has  been  an  ad- 
justment of  the  partnership  accounts,  and  a  balance  struck, 
showing  a  sum  due  to  him  from  the  defendant. 

These  facts  being  shown  to  your  satisfaction,  the  plaintiff 
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will  be  entitled  to  recovery  for  such  balance,  otherwise  he  can- 
not maintain  his  present  action. 

Robinson  vs.  Greenes  Admr.,5  Harr.,  115. 

The  parties  sold  their  mill  in  August,  1902. 

The  plaintiff  claims  that  on  March  27,  1903,  he  and  the  de- 
fendant came  together  and  effected  a  settlement  of  their  partner- 
ship transactions,  and  that  a  balance  in  his  favor  was  admitted 
between  them;  and  he  has  produced  in  evidence  a  paper  writing 
which  reads  as  follows: 

"March  27,  1903,  Short  due  Downs,  $410.31.'* 

He  further  claims  that  the  said  paper  writing  was  handed  to 
him  by  the  defendant  on  the  occasion  and  after  their  said  adjust- 
ment of  their  accotmts,  as  evidence  of  the  balance  due  to  him 
from  the  defendant. 

The  defendant,  however,  denies  that  the  alleged  settlement 
was  ever  made,  and  he  contends  that  he  and  the  plaintifiE  did  come 
together  on  the  occasion  mentioned  to  go  over  their  individual 
accounts  to  ascertain  what  amount  each  "owed  the  mill" ;  and  he 
produced  in  evidence  a  paper  writing  which  reads  as  follows: 

** Downs  and  Short's  accotmt. 

Downs  due  mill  $425.89." 

He  further  claims  that  both  of  said  writings — the  one  pro- 
duced by  the  plaintiff  and  the  other  by  himself — ^were  sepa- 
rately written  on  a  small  sheet  of  paper  before  they  were  torn 
apart ;  and  that  he  kept  the  one  showing  the  amount  which  Downs 
owed  the  mill,  and  that  Downs  took  the  other,  showing  the  a- 
motmt  which  he  (the  defendant)  owed  the  mill  and  not  Downs ; 
and  that  on  the  paper  which  Downs  took  the  word  "mill "  was  in 
the  place  where  the  word  "Downs"  now  appears,  and  that  this 
substitution  was  made  by  some  pergon  to  him  tmknown  and  with- 
out his  authority  after  the  said  writing  was  deUvered  to  Downs. 

You  have  heard  the  testimony  of  the  parties,  respectively, 
the  only  persons  to  testify  in  the  case,  and  it  is  for  you  to  find 
from  the  evidence  whether  they,  the  plaintiff  and  the  defend- 
ant, did,  on  the  27th  day  of  March  A.D.  1903,  come  to  a  settlement 
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of  their  partnership  transactions,  and  admitted  a  balance  due  by 
the  defendant  to  the  plaintiff,  as  alleged  by  the  plaintiff,  or 
whether  on  that  occasion  the  parties  simply  ascertained  the 
amount  each  was  **due  the  mill"  as  alleged  by  the  defendant. 

If  you  find  there  was  a  settlement  between  them  and  an  ad- 
mitted balance  due  from  the  defendant  to  the  plaintiff,  the  plain- 
tiff will  be  entitled  to  recover  the  amotmt  then  admitted  to  be 
due,with  interest  from  the  time  of  such  settlement. 

If  you  believe  the  testimony  of  the  plaintiff,  he  will  be  entitled 
to  recover  the  amount  of  his  claim  as  stated  in  his  bill  of  particu- 
lars. 

If  you  believe  the  testimony  of  the  defendant,  your  verdict 
should  be  for  the  defendant. 

Verdict  for  defendant. 


William  P.  Rogers,  administrator  of  William  £.  Rogers,  de- 
ceased, vs.  Nathaniel  H.  Rogers. 

Issue  from  Chancellor — Trial    by  Jury — Depositons  of  Witnesses 
in  Chancery;  Read  to  Jury — Note    Under  Seal  Imports  a 
Valid  Consideration — Mental    Incapacity — Fraudulent 
Influence — Fraud  Not  Presumed — Conflict 
of  Testimony. 

1.  In  atrial  b^  a  jury  of  an  issue  sent  from  theChancellor,  depositions  of 
witnesses,  examined  and  cross  examined  before  the  examiner  in  the  Court 
of  Chancery  in  the  same  case  in  which  the  issue  had  been  framed — said  de- 
ponents having  since  died — may  be  read  to  the  jury. 

2.     An  obligation,  under  seal,  for  the  payment  of  money ,  imports  or 
implies    a  valid    consideration    until  the    contrary  appears     from   the 
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evidence ;  and  a  man  of  sound  mind  and  lawful  age  may  bind  himself  by 
such  an  obligation  to  pay  money  to  another  without  any  valuable  consider 
ation  whatever. 

3.  If  the  jury  are  satisfied  from  the  evidence  that  the  obligor,  bjr 
reason  of  old  age,  was  mentally  tmsound  and  incapable  of  transact!^  busi- 
ness before  the  execution  of  the  note,  they  may  presume  that  such  unsound 
ness  and  incapacity  continued  until,  and  existed  at  the  time  when  the 
note  was  executed,  unless  the  contrary  is  shown  by  the  evidence. 

4.  If  the  obligor  at  the  time  that  he  executed  the  note  was  capable  of 
exercising  thought,  reflection  and  judgment,  knew  what  he  was  domg  and 
had  sufficient  memory  and  understanding  to  comprehend  the  nature  and 
character  of  the  transaction,  he  was  capable  of  making  the  note. 

5.  In  determining  whether  the  obligor  was  prevailed  upon  by  decep- 
tion and  deceit  to  execute  and  deliver  the  note,  fraud  is  not  to  be  presumed 
but  must  be  proved  by  the  party  alleging  it.  And  it  must  be  shown  that  the 
fraudulent  influence  alleged  was  such  that  the  obligor  was  too  weak  to  re- 
sist, such  as  deprived  him  of  his  free  will,  and  such  as  substituted  the  will  of 
another  for  his  own.  The  degree  of  influence  necessary  to  control  the  will 
of  the  obligor  would  depend  upon  his  mental  and  physical  condition  at 
the  time. 

(ApHl  10,  1907.) 
Judges  Spruance  and  Boyce  sitting. 

Charles  W,  Cullen  for  plaintiff. 

Charles  S.  Richards  and  Frank  M.  Jones  for  defendant. 

Superior  Court,  Sussex  County,  April  Term,  1907. 

Issue  prom  Chancellor  (No.  7,  October  Term,  1906). 

At  the  trial  plaintiff's  counsel  asked  to  be  allowed  to  read  to 
the  jury  the  depositions  of  two  witnesses,  examined  and  cross  ex- 
amined before  the  examiner  in  the  Court  of  Chancery  in  the  same 
case  in  which  the  issue  had  been  framed, — said  deponents  having 
since  died.  Counsel  for  defendant  objected,  contending  that  the 
trial  of  the  issue  was  a  trial  de  novo,  that  counsel  were  entitled  to 
re-examine  and  cross  examine  the  witnesses,  and  that  the  jury 
should  see  and  hear  the  witnesses  in  the  case. 

The  Court  having  first  suggested  to  defendant's  counsel  that 
he  examine  said  depositions  with  a  view  of  ascertaining  whether 
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or  not  the  testimony  was  relevant,  and  there  being  no  objection 
on  the  latter  ground,  the  objection  was  overruled  and  the  deposi- 
tions were  read  to  the  jury : 

Spruancb,  J.,  charging  the  jury; 

Gentlemen  of  the  jury: — You  have  been  empanelled  to  try 
two  issues  or  questions  of  fact,  which  have  been  sent  by  the 
Chancellor  to  this  Court  for  trial  by  a  jury. 
These  issues  are  as  follows: 

''First.  Whether  William  E.  Rogers  was  of  sound  and  dis- 
posing mind  and  memory,  and  competent  to  transact  business  at 
the  time  he  executed  and  delivered  to  his  son,  Nathaniel  H.  Rog- 
ers, the  judgment  note  or  single  bill,  bearing  date  the  23rd  day  of 
July,  A.  D.  1896,for  the  real  debt  of  $1590.00,  payable  on  the  first 
day  of  August,  A.  D.  1896. 

''Second,  Whether  Nathaniel  H.  Rogers  fraudulently  pre- 
vailed upon  his  father,  by  deception  and  deceit,  to  execute  and 
deliver  to  him  his  judgment  note  or  single  bill  under  seal  for  the 
sum  of  fifteen  htmdred  and  ninety  dollars,  bearing  date  the  23rd 
day  of  July,  A.  D.  1896,  payable  with  interest  on  or  before  Aug- 
ust 1,  A.  D.  1896.'' 

The  attesting  witness  to  said  judgment  note  has  testified 
that  it  was  executed  in  his  presence  by  the  said  William  E.  Rog- 
ers on  the  day  of  its  date,  July  23, 1896;  and  the  fact  that  the  said 
William  E.  Rogers  did  at  some  time  execute  said  note  is  not  de- 
nied. 

The  complainant,  William  F.  Rogers,  the  administrator  of  his 
father,  the  said  William  E.  Rogers,  contends  (1)  that  at  the  time 
the  said  note  was  executed  by  the  said  William  E.  Rogers,he  was 
not  indebted  to  his  son,  Nathaniel  H.  Rogers,  in  any  stun  what- 
ever— and  that  there  was  no  consideration  for  said  note;  (2)  that 
at  the  time  the  said  note  was  executed  by  the  said  William  E. 
Rogers,  his  mind  was  so  weakened  and  impaired  by  old  age,  that 
he  was  not  competent  to  transact  business  of  this  character;  (3) 
that  the  said  Nathaniel  H.  Rogers  **  fraudulently  prevailed  upon 
his  father,  by  deception  and  deceit  to  execute  and  deUver  to  him" 
the  said  note. 


Digiti 


zed  by  Google 


270  SUPERIOR  COURT. 

CHARGE. 

The  respondent,  Nathaniel  H.  Rogers,  contends  that  on  and 
before  the  said  23rd  day  of  July,  1896,  there  were  unsettled 
accounts  or  claims  between  him  and  his  father — ^that  his  father 
owed  him  for  carpenter  work  on  a  house  built  in  1893,  and  also  for 
board  for  several  years  prior  to  the  said  23rd  of  July,  1896,  and 
that  he  and  his  father  on  that  day  had  a  settlement,  upon  which 
it  was  ascertained  that  the  balance  due  to  him  from  his  father  was 
$1590.00,  and  that  thereupon  his  father  executed  and  delivered 
to  him  the  said  note  for  said  balance. 

The  respondent  further  contends  that  at  the  time  of  the  exe- 
cution of  said  note,  his  father  was  of  sound  disposing  mind  and 
memory,  and  competent  to  transact  business  of  that  character; 
and  he  denies  that  he  fraudulently  prevailed  upon  his  father,  by 
deception  and  deceit  to  execute  and  deliver  to  him  the  said  note. 

An  obligation,  under  seal,  for  the  payment  of  money,  im- 
ports or  implies  a  valid  consideration  until  the  contrary  appears 
from  the  evidence. 

A  man  of  sound  mind  and  lawful  age,  has  the  right  to  dispose 
his  property  as  he  chooses;  he  may  give  it  away, or  he  may  bind 
himself,  by  an  instnunent  under  seal,  to  pay  money  to  another, 
without  any  valuable  consideration  whatever. 

Every  person  is  presumed  in  law  to  be  of  sotmd  mind  until 
the  contrary  is  shown,  and  the  burden  of  showing  tmsotmdness  of 
mind  rests  upon  the  person  asserting  such  unsoundness. 

You  are  to  determine  from  the  evidence  whether  the  said 
William  E.  Rogers  was  of  sound  and  disposing  mind  and  memory, 
and  competent  to  transact  business  of  the  character  in  question, 
at  the  time  he  executed  and  delivered  said  note,  and  the  evidence 
which  you  have  heard  as  to  his  soundness  or  tmsoundness  of  mind, 
and  his  capacity  or  incapacity  to  transact  business  before  or  after 
the  time  he  executed  said  note,  is  material  only  in  aiding  you  to 
determine  his  mental  condition  at  the  time  he  executed  the  said 
note. 

If  you  are  satisfied  from  the  evidence  that  the  said  William 
E.  Rogers,  by  reason  of  old  age,  was  mentally  unsoimd  and  in- 
capable of  transacting  business  before  his  execution  of  said  note, 
you  may  presiune  that  such  unsoundness  and  incapacity  contin- 
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ued  until,  and  existed  at  the  time  when  said  note  was  executed, 
unless  the  contrary  is  shown  by  the  evidence  to  your  satisfaction. 
If  the  said  William  E.  Rogers  at  the  time  he  executed  the  said 
note  was  capable  of  exercising  thought,  reflection  and  judgment, 
knew  what  he  was  doing  and  had  sufficient  memory  and  under- 
standing to  comprehend  the  nattu-e  and  character  of  the  transac- 
tion, he  was  capable  of  making  the  said  note. 

In  determining  the  question  whether  the  said  Nathaniel  H. 
Rogers  fraudulently  prevailed  upon  his  father ,by  deception  and 
deceit,  to  execute  and  deliver  the  said  note,  you  should  bear  in 
mind  that  fraud  is  not  to  be  prestuned,  but  must  be  proved  by  the 
party  alleging  it.  Such  fraud,  however,  may  be  inferred  from 
facts  proved,  if  such  facts  are  sufficient  to  warrant  such  infer- 
ence. 

To  warrant  you  in  finding  that  Nathaniel  H.  Rogers  fraudu- 
lently prevailed  upon  his  father  to  execute  the  said  note,  you 
should  be  satisfied  from  the  evidence  that  such  influence  was 
fraudulent,  and  that  it  was  such  that  the  said  William  E.  Rog- 
ers was  too  weak  to  resist;  such  as  deprived  him  of  his  free  will, 
and  such  as  substituted  the  will  of  Nathaniel  H.  Rogers  for  the 
will  of  his  father. 

The  degree  of  influence  necessary  to  control  the  mind  of 
William  E.  Rogers  would  depend  upon  his  mental  and  physical 
condition  at  the  time.  A  man  mentally  and  physically  weak 
would  be  more  susceptible  to  such  influence  than  one  who  is 
mentally  and  physically  strong. 

Where,  as  in  this  case,  the  testimony  is  conflicting,  you 
sbotild  reconcile  it  if  you  can,  but  if  you  cannot  do  so,  you  should 
accept  as  true  that  part  of  it  which  you  deem  worthy  of  credit, 
and  reject  that  part  of  it  which  you  deem  unworthy  of  credit, 
having  due  regard  to  the  opportunity  and  capacity  of  the  wit- 
nesses to  know  of  that  of  which  they  speak,  and  their  apparent 
fedrness  or  bias. 

Your  verdict  should  be  given  as  you  find  the  preponderance 
or  greater  weight  of  the  evidence. 

Verdict,  as  to  the  first  issue,  **No**;  as  to 
the  second  issue,  **Yes". 
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Helen  P.  White,  administratrix  of  Hiram  F.  Penuel,  deceased, 
vs.  Anna  Penuel,  administratrix  of  Thomas  L.  Cannon, 

deceased. 
Amicable  Action — Administratrix  Assenting;  and  Giving    Testi- 
mony for  Plaintiff — Interested  in  Award — Fraud  Inferred, 

1.  When  the  administratrix  of  a  deceased  person,  interested  in  an 
award  in  favor  of  the  plaintiff,  assents  to  an  amicable  action,  and  gives 
testimony  favorable  to  the  claim  of  the*  plaintiff  said  testimony  being  nec- 
essary to  warrant  the  award, — and  makes  no  defense  whatever  to  the  ac- 
tion, she  places  herself  in  a  position  in  which  her  interest  is  in  conflict 
with  her  duty  as  such  administatrix.  This  the  law  will  neither  encourage 
nor  permit.  And  in  such  a  case  upon  the  facts  proved,  fraud  and  collu- 
sion will  be  inferred. 

(April  12,  1907.) 
Judges  Spruance  and  Boyce  sitting. 
Charles  W.  Cullen  and  Robert  C.  White  for  plaintiff. 
George  N,  Davis  and  Robert  H.  Richards  for  defendant. 
Superior  Court,  Sussex  County,  April  Term,  1907. 
Amicable  Action  (No.  2,  October  Tenn,  1905). 

Exceptions  to  award  of  referees. — See  facts  in  the  charge  of 
the  Court. 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  ofthejiuy: — On  the  second  day  of  May,  A.  D. 
1905,  Helen  P.  White,  administratrix  of  Hiram  F.  Penuel,  deceased, 
and  Anna  Penuel,  administratrix  of  Thomas  L.  Cannon,  deceased 
appeared  in  the  Prothonotary's  office  in  this  County,  in  vacation, 
and  entered  into  an  amicable  action,  and  by  consent  and  rule  of 
Court,  all  matters  in  controversy  between  them,  in  their  said  suits 
were  referred  to  referees  for  their  hearing  and  determination. 
The  demand  of  the  plaintiff  against  the  defendant  was  a  probated 
accotmt  of  the  said  Hiram  S.  Penuel,  made  in  his  lifetime,  against 
the  estate  of  the  said  Thomas  L.  Cannon  for  board,  washing  and 
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mending  from  August  17, 1892,  to  June  25, 1904,  less  certain  cred- 
its, amoimting  to  $3,006.88.  On  the  day  the  amicable  action  was 
entered  into,  the  referees  made  their  award  in  favor  of  the  plain- 
tiff for  the  whole  amount  of  plaintiff's  claim,  to  wit,  said  sum  of 
$3,006.88,with  interest  from  the  date  of  the  award,  and  filed  their 
award  with  the  Prothonotary.  Upon  the  return  of  the  award 
of  the  referees  to  this  court,  at  the  next  term  thereof  (October  7 
1905)  Emory  B.  Riggin,  one  of  the  next  of  kin  of  the  said 
Thomas  L.  Cannon,  deceased,  was  upon  his  certain  petition  pre- 
sented to  this  court,  permitted  to  intervene  and  file  exceptions 
to  the  confirmation  of  the  said  award  on  the  grounds  of  fraud 
and  collusion  between  the  parties  to  said  action.  Hearing  on 
the  exceptions  was  continued  to  the  April  Term,  A.  D.  1906,  of 
this  Court,  when  it  was  ordered  by  the  Cotui;  that  the  following 
issue  be  tried  by  a  jury  of  this  County,  at  the  bar  of  ,this  Court, 
namely:  "Was  there  or  was  there  not  fraud  and  collusion  be- 
tween Helen  P.  White,  administratrix  of  Hiram  F.  Penuel,  de- 
ceased, and  Anna  Penuel,  administratrix  of  Thomas  L.  Cannon, 
deceased,  the  parties  to  this  suit,  in  procuring  the  award  therein  ?" 
The  case  has  been  continued  tmtil  the  present  term. 

You  have  been  empanelled  to  try  said  issue.  The  evidence 
before  you  has  been  adduced  in  our  presence.  Without  intend- 
ing to  impute  anything  intentionally  wrong  or  fraudulent  on  the 
part  of  the  parties  to  said  action  in  agreeing,  between  themselves, 
to  enter  into  said  amicable  action,  the  defendant  was,  as  widow  of 
the  said  Hiram  P.  Penuel,  as  well  as  her  daughter,  the  plaintiff 
in  said  action  who  was  the  only  child  of  the  said  Hiram  F.  Pen- 
uel, beneficially  interested  in  obtaining  an  award  in  favor  of  the 
plaintiff.  And  we  are  constrained  to  say  that  the  said  Anna  Pen- 
uel, administratrix,  of  Thomas  L.  Cannon,  deceased,  in  assenting 
to  such  amicable  action,  and  in  giving  testimony  favorable  to  the 
claim  of  the  plaintiff,  and  necessary  to  warrant  the  award,  and  by 
making  no  defense  to  the  action  whatever,  placed  herself  in  a  pos- 
ition in  which  her  interest,  as  a  distributee  in  the  residue  of  the 
estate  of  her  deceased  husband,  was  in  conflict  with  her  duty  as 
such  administratrix. 
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This  the  law  will  neither  encourage  nor  permit.  The  rule 
against  it  ''stands  upon  her  great  moral  obligation  to  refrain  from 
placing  herself  in  relations  which  ordinarily  excite  a  conflict  be- 
tween self  interest  and  integrity". 

Michoud  vs.  Girod,  4  How.  555;  Seldon  vs.  Est.  of  George  W. 
Rice,  30  Mich.  296;  Cook  vs.  CoUingridge,  1  Jac.  607  (621). 

The  testimony  which  has  been  produced  not  conflicting; 
and  upon  the  facts  of  the  case  as  proved  we  are  clearly  of  the 
opinion  that  the  law  infers  such  fraud  and  collusion  as  require 
you  to  answer  the  question  presented  to  you  in  the  affirmative. 

And  we  instruct  you  to  make  such  answer  in  rendering  your 
verdict  upon  the  issue  now  before  you. 

Verdict :  The  jury  found  accordingly. 


Daniel  C.  Armstrong  t;^.  Columbia  Wagon  Company,  a  cor- 
poration of  the  State  of  Pennsylvania. 

Foreign  Attachment — Sale   of    Lumber — Acceptance — Refusal    to 
Accept — Opportunity  to  Inspect — Waiver  of  Defects. 

1 .  If  after  a  fair  opportunity  for  the  inspection  of  a  car-load  of  lumber 
the  defendant  unconditionally  accepted  the  same  as  in  conformitv  with  the 
contract,  he  could  not  afterwards  repudiate  such  acceptance  ana  refuse  to 
pay  the  contract  price  for  the  lumber  so  accepted,  even  though  the  said 
lumber  was  not  fit  for  the  use  for  which  it  had  been  ordered,  or  not  in  con- 
formity with  said  order,  as  such  acceptance  would  be  a  wavier  of  all  such 
defects. 

2.  On  the  other  hand,  the  defendant  was  not  bound  to  accept,  nor 
bound  to  pay  for  said  lumber  if  he  did  not  accept  it,  unless  it  was  reasonably 
fit  for  the  use  for  which  it  was  offered, and  unless  it  was  substantially  of  the 
quality  described  in  the  order. 

(ApHl  12,  1907.) 
JUDGBS  Spruancb  and  Boycb  sitting. 
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Robert  C.  WhiU  for  plaintiflE. 

John  M.  Richardson  and  Charles  W.  CuUen  for  defendant. 

Superior  Court,  Sussex  County,  April  Term,  1907. 

FoRBiGN  Attachment  Case  (No.  4,  October  Term,  1905). 
Spruancb,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — Daniel  C.  Armstrong,  the  plaintiff, 
brings  this  action  against  the  Columbia  Wagon  Company,  a  cor- 
poration ofthe  State  of  Pennsylvania,  the  defendant,  to  recover 
for  6257  feet  of  white  oak  lumber  at  $33.00  per  thousand  less  the 
freight  paid  by  the  defendant,  together  with  interest  from  July 
first  1904,  making  the  total  amotmt  of  $199.30. 

The  plaintiff  was  a  lumber  dealer  residing  in  Milton,  in  this 
county,  and  the  defendant  company  was  engaged  in  the  manu- 
facture of  wagons  in  Columbia,  Pennsylvania.  All  of  the  written 
papers  to  which  I  shall  refer,  as  well  as  others,  are  in  evidence, 
and  will  be  subject  to  yotu*  examination.  On  April  23,  1904,  the 
defendant  wrote  to  the  plaintiff  as  follows : 

"In  regards  to  an  order  for  some  oak,  we  have  decided  to  let 
you  get  one  out  and  ship  it  some  time  in  July,  as  we  have  all  we 
need  now  until  we  take  inventory  at  that  time.  Exiclose  please 
find  the  order." 

The  order  enclosed  in  said  letter  was  numbered  4390  and  dat- 
ed April  25,  1904.  The  said  order  under  the  heads  of  Bolsters  and 
Coupling  Poles  gave  the  number  of  pieces,  their  sizes,  length  and 
number  of  pattern,  and  continued  as  follows:  **Price  $33.00 
delivered. 

"This  must  be  white  oak  lumber,  good,  clean  tough  stock, 
you  have  the  privilege  in  cutting  them  in  multiples  or  in  other 
words  take  pattern  number  7  you  can  cut  it  9  feet  long  or  13^  ft. 
long." 

Under  date  of  June  8th  the  defendant  wrote  to  the  plaintiff 
that  it  did  not  want  the  Itunber  shipped  before  the  first  week  in 
July. 
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On  June  9,  1904,  the  plaintiff  wrote  the  defendant  as  fol- 
lows: 

"Your  favor  of  the  eighth  instant  just  received,  and  I  will 
ship  the  carload  of  Bolsters  and  Coupling  Poles  the  first  week  in 
July  as  per  your  request." 

On  July  first,  1904,  the  plaintiff  shipped  from  Milton  to  the 
defendant  in  Coltxmbia,  Pennsylvania,  a  car  load  of  lumber  intend 
ed  to  fill  said  order.  The  plaintiff  gave  no  notice  to  the 
defendant  of  said  shipment  until  he  sent  to  it  tmder  date  of 
July  7, 1904,  the  following  letter: 

* 'According  to  your  order  of  April  25th,  I  have  shipped  you 
one  car  load  of  of  bolsters  and  coupling  poles  for  which  you 
may  either  send  me  note  signed  by  yotir  concern,  note  for  me 
to  sign,  or  check  2%  off  for  the  amount  of  the  bill  rendered, 
which  please  send  by  return  mail,  as  I  told  you  in  some  of  my 
former  letters  that  I  was  unable  to  hold  and  dry  lumber,  whidi 
I  have  partly  done  in  this  case.  Hoping  that  the  lumber  will 
prove  satisfactory,  and  I  may  hear  from  you  by  return  mail,  I 
remain"  etc. 

Enclosed  in  said  letter  was  the  plaintiff's  bill  against  the  de- 
fendant company  for  said  lumber,  on  which  was  written  "Shipped 
on  car  P.  R.  R.   No.  12078. 

"Order  number  4390." 

It  appears  from  the  testimony  on  behalf  of  the  defendant 
that  the  said  car  containing  said  Itunber  reached  Columbia  on  the 
eighth  or  ninth  of  July  and  before  the  defendant  had  received  the 
plaintiff's  said  letter  of  July  7th,  and  that  on  its  arrival  and  before 
the  said  receipt  of  said  letter  the  defendant  unloaded  said  car 
imder  the  misapprehension  that  it  was  from  a  customer  of  theirs 
in  York  and  not  from  the  plaintiff,  and  that  when  said  car  was 
tmloaded  a  large  part  of  the  lumber  was  foimd  to  be  imfit  for 
the  use  for  which  it  it  had  been  purchased,  and  not  of  the  quality 
designated  in  their  said  order,  and  that  said  lumber  when  so  un- 
loaded was  piled  up  Li  their  yard  where  it  has  since  remained, 
and  has  never  been  accepted  or  used  by  them. 
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Theupon  the  following  letter  was  sent  by  the  defendant  to  the 
plaintifi: 

"Your  letter  of  the  7th  inst.,  the  bill  under  July  1st  for  one  car 
of  dimension  lumber  just  received,  and  we  regret  to  say  that  the 
btdk  of  this  lumber  is  entirely  unfit  for  our  purpose.  We  are  sur- 
prised that  you  send  us  such  lumber.  Full  of  knots  and  inferior 
quality. 

"The  writer  when  there  went  over  this  carefully  with  you  and 
showed  you  what  stock  we  could  use,  and  the  car  you  sent  us  then 
-was  alright.  We  unloaded  this  car  not  knowing  who  it  was  from, 
sorted  out  what  little  was  good  and  put  it  on  a  pile  by  itself.  Had 
'wre  known  it  was  from  you  we  would  not  have  tmloaded  it,  but  one 
of  our  old  customers  ask  us  to  take  a  car  off  his  hands,  which  we 
(he)  told  us  was  only  partly  good,  but  it  was  here  by  mistake  and 
^^e  did  it  to  help  him  out. 

"When  the  bill  came,  we  then  saw  that  this  car  was  yours. 
We  do  not  know  what  to  say  then  (than)  that  you  had  better 
come  up  and  look  it  over  as  soon  as  possible." 

Pursuant  to  the  suggestion  of  said  letter,  the  plaintiff  shortly 
afterwards  went  to  Columbia  for  the  purpose  of  obtaining  a  set- 
tlement for  said  lumber,  but  after  a  protracted  discussion  of  the 
subject,  the  parties  were  unable  to  agree,  and  the  plaintiff  return* 
ed  home,  leaving  the  lumber  where  it  had  been  tmloaded. 

For  the  purpose  of  this  case,  it  is  not  material  whether  the 
defendant,  when  the  said  lumber  was  unloaded,  did  or  not  know 
that  it  came  from  the  plaintiff,  as  the  defendant,  before  accepting 
said  lumber,  had  the  right  to  tmload  it  and  inspect  it  for  the  pur- 
pose of  ascertaixiing  the  quantity  and  quality  of  the  same. 

The  defendant  makes  no  objection  to  the  time  when  said 
Itmiber  was  shipped  to  it,  and  defends  this  action  solely  upon  the 
ground  that  a  large  percentage  of  said  lumber  was  unfit  for  the 
use  for  which  it  was  purchased  and  greatly  inferior  to  that  de- 
scribed in  the  said  order. 

The  plaintiff,  on  the  other  hand,  contends  that  the  said  lum- 
ber was  reasonably  fit  for  the  purpose  for  which  it  was  sold  and 
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and  that  it  did  substantially  ccmform  to  the  requirements  of  the 
said  order. 

Upon  the  question  as  to  the  quality  of  said  lumber,  there  is 
great  conflict  in  the  testimony,  and  it  is  your  duty  to  determine 
that  question  according  to  the  weight  of  the  evidence.  If  after  a 
fair  opporttmity  for  the  inspection  of  said  Itunber  the  defendant 
tmconditionally  accepted  the  same  as  in  conformity  with  the  con- 
tract, it  cotdd  not  afterwards  repudiate  such  acceptance  and  re- 
fuse to  pay  the  contract  price  for  the  lumber  so  accepted,  even 
though  the  said  Itmiber  was  not  fit  for  the  use  for  which  it  had 
been  ordered  or  not  in  conformity  with  said  order,  as  such  accep- 
tance would  be  a  waiver  of  all  such  defects. 

On  the  other  hand  the  defendant  was  not  boimd  to  accept, 
and  is  not  botmd  to  pay  for  said  lumber  if  he  did  not  accept  it, 
unless  it  was  reasonably  fit  for  the  use  for  which  it  was  ordered, 
and  unless  it  was  substantially  of  the  quality  described  in  the 
said  order. 

Verdict,  for  plaintiff  for  $170.78. 


John  W.  Nbvin  vs,  Martha  I.  Disharoon. 

Ejectment — Legal  Title;  How   Proved — Adverse   Possession     for 
Twenty  Years;  Effect  of — Mixed  Possession — Natural  and 
Known  Boundaries,  Preferred  to  Courses 
and  Distances. 

1.  A  legal  title  to  land  may  be  proved  (1)  by  proving  or  producing 
the  deeds,  wins  and  descents  under  which  said  title  is  claimed,  or  (2)  by 
proving  that  the  claimant  and  those  under  whom  he  claims  had  adverse, 
exclusive  and  continuous  possession  of  the  ])remi9e8  for  at  least  20 
years  next  before  the  commencement  of  the  action ;  in  which  case  the  law 
presumes  that  he  has  the  legal  title  to  the  premises. 

2.  Exclusive,  adverse  and  continuous  possession  for  twenty  years  is 
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ground  upon  which  the  law  presumes  a  legal  title.  But  where  the  pos- 
sessicm  relied  upon  is  for  a  less  period  than  twenty  jrears,  or  where  it  is 
of  a  mixed  character,  as  where  the  possession  has  been  shared  with  some 
other  person  or  persons,  no  conclusive  presumption  arises  as  to  the  own- 
ership of  the  legal  title  f^om  such  possesion. 

3.  Where  the  defendant  claims  right  by  adverse  possesion  of  twenty 
years  against  the  legal  title  of  the  plaintiff,  the  burden  of  establishing  it  is 
npon  the  defendant ;  and  if  in  sucn  case  the  defendant  fails  to  prove  su^ 
adverse  exclusive  possession  for  twenty  years,  and  the  plaintiff  has 
proved  a  legal  title,  the  verdict  should  be  for  the  plaintiff. 

4.  The  nature  or  kind  of  possession  from  which  the  law  presumes 
legal  title  depends  in  a  ereat  degree  upon  the  nature  aad  character  of  the 
property,  and  the  acts  of  ownership  exercised. 

5.  If  it  appears  from  the  evidence  that  there  was  a  mixed  possession 
of  the  premises;  that  is,  if  acts  of  ownership  have  from  time  to  time  been 
exercised  by  both  parties,  the  law  adjudges  the  right  of  possession  to  be  in 
that  party  who  has  shown  a  legal  title. 

6.  When  a  deed  calls  for  natural  and  known  boundaries  which  are  in- 
consistent with  the  description  given  in  the  deed  by  courses  and  distances, 
such  natural  and  known  bound^es  control  the  boundaries  by  courses  and 
distances.  But  if  on  the  contrary  the  deed  describes  the  land  by  courses 
and  distances,  and  not  by  natural  or  known  boundaries,  the  descnption  by 
courses  and  distances  is  to  be  adopted. 

(April  16,  1907.) 

Judges  Spruancb  and  Boyce  sitting. 

Robert  C.  White  and  Andrew  J,  Lynch  for  plaintiff. 

John  M.  Richardson  and  Charles  W,  Cullen  for  defendant. 

Superior  Court,  Sussex  County,  April  Term,  1907. 

Action  of  Ejectment  (No.  68,  April  Term,  1906). 

Spruancb,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  is  an  action  of  ejectment 
brought  by  the  plaintiff,  John  W.  Nevin,  against  the  defendant, 
Martha  I.  Disharoon,  to  recover  the  possession  of  a  tract  of  land 
sittiate  in  Seaford  Hundred  in  this  county,  containing  about 
seventeen  acres. 

The  defendant  is  now  in  possession  of  the  land,  as  appears  by 
the  record  of  this  case. 
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The  plaintiff  cannot  recover  the  possession  of  this  land  un- 
less he  shows  his  right  to  such  possession,  by  proving  his  title  to 
the  same. 

A  legal  title  to  land  may  be  proved  (1)  by  proving  or  produc- 
ing the  deeds,  wills  and  descents  under  which  said  title  is  claimed, 
or  (2)  by  proving  that  the  claimant  and  those  tmder  whom  he 
claims  had  adverse,  exclusive  and  continuous  possession  of  the 
premises  for  at  least  twenty  years  next  before  the  commence- 
ment of  the  action;  in  which  case  the  law  prestmies  that  he  has 
the  legal  title  to  the  premises. 

The  plaintiff  in  an  action  of  ejectment  must  recover,  if  at  all» 
on  the  strength  of  his  own  title,  and  it  is  not  enough  for  such  re- 
covery that  the  defendant  has  failed  to  prove  that  he  has  a  good 
title. 

In  order  to  entitle  the  plaintiff  to  a  verdict,  the  jury  should 
be  satisfied,  from  the  preponderance  or  greater  weight  of  the  evi- 
dence, that  the  plaintiff  has  the  legal  title.  It  is  not  necessary, 
however,  that  the  legal  title  of  the  plaintiff  be  proved  beyond  a 
reasonable  doubt ;  it  is  sufficient  if  it  be  proved  by  the  preponder- 
ance of  the  evidence. 

Pleasonion  vs,  Simtnons,  2  PennewiU  484-5. 

Exclusive  adverse  and  continuous  possession  for  twenty- 
years  is  groimd  upon  which  the  law  presumes  a  legal  title.  But 
where  the  possession  relied  upon  is  for  a  less  period  than  twenty 
years,  or  where  it  is  of  a  mixed  character,  as  where  the  possession 
has  been  shared  with  some  other  person  or  persons,  no  conclusive 
presumption  arises  as  to  the  ownership  of  the  legal  title  from  such 
possession. 

Ibid, 

Where  in  an  action  of  ejectment  the  defendant  claims  right 
by  adverse  possession  of  twenty  years  against  the  legal  title  of  the 
plaintiff,  the  burden  of  establishing  such  possession  to  the  satis- 
faction of  the  jury  rests  upon  the  defendant ;  and  if  in  such  case 
the  defendant  fails  to  prove  such  adverse  exclusive  possession 
for  twenty  years,  and  the  plaintiff  has  proved  a  legal  title,  the  ver- 
vict  should  be  in  favor  of  the  plaintiff. 
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Barret  vs.  Jefferson,  5  Houst.   477. 

The  nature  or  kind  of  possession  from  which  the  law  pre- 
sumes legal  title  to  real  estate,  depends  in  a  great  degree  upon  the 
nature  and  character  of  the  property.  Where  the  property  is  un* 
enclosed,  cutting  wood  or  grass  upon  the  land,  pasturing  cattle 
upon  it,  and  other  similar  acts  are  to  be  regarded  as  acts  proving 
possession.  But  such  acts  must  be  exclusive  and  in  opposition 
to  the  claims  of  all  other  persons,  and  continued  for  at  least 
twenty  years,  in  order  to  warrant  an  inference  of  title  by  posses- 
sion only. 

Bartholotnew  vs.  Edwards,  1  Houst.  17 ;  Bright  vs.  Stephens, 
I  Houst.  31, 

If  it  appears  to  the  jury  from  the  evidence  that  there  was  a 
mixed  possession  of  the  premises;  that  is,  if  acts  of  ownership 
have  from  time  to  time  been  exercised  by  both  parties,  the  law 
adjudges  the  right  of  possession  to  be  in  that  party  who  has  shown 
a  legal  title. 

Inskeep  vs.  Shields,  4  Harr.   346. 

Where  a  deed  calls  for  natural  and  known  boundaries  which 
are  inconsistent  with  the  description  given  in  the  deed  by  courses 
and  distances,  such  natural  and  known  boundaries  control  the 
boundaries  by  courses  and  distances.  But  if  on  the  contrary  the 
deed  describes  the  land  by  courses  and  distances,  and  not  by  nat- 
ural or  known  boundaries,  the  description  by  courses  and  distan- 
ces is  to  be  adopted. 

Hunter  vs.  Lank,  1  Harr.  10. 

Both  the  plaintiff  and  defendant  claim  that  they  have  shown 
a  good  paper  title  to  the  premises  in  dispute.  You  have  in  evi- 
dence the  records  of  the  paper  title  claimed  by  each  party,  and  the 
evidence  which,  it  is  contended,  identifies  the  disputed  premises 
with  the  premises  described  in  said  records.  You  have  also  heard 
the  testimony  on  behalf  of  each  party  as  to  the  possession  of  the 
premises. 
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CHARGE VERDICT. 

Your  verdict  shotild  be  for  that  party  in  whose  favor  is  the 
preponderance  or  greater  weight  of  the  evidence. 

Verdict:  "We  find  the  defendant  not  guilty  of  the  trespass 
in  ejectment  in  the  said  declaration  mentioned  in  the  manner  and 
form  as  the  said  John  Doe  hath  complained  against  her." 


WiLBERT  Masten  AND  Danibl  R.  B.  Masten,  Execiitors  of  the 
Last  Will  and  Testament  of  Hezbkiah  Masten,  deceased, 
vs.  John  W.  Herring,  administrator  d.  b.  n.  c.  t.  a.  of  the 
estate  of  Sallie  A.  Masten,  deceased. 

Debt — Case    Stated — Statute — Married    Woman*s    Law;  Con- 
struction of — Bond  of  Married  Woman  To  Husband — In- 
valid — Purpose  and  Scope  of  the  Act, 

1.  That  part  of  Seaiond,  Chaf.  550  Vol.  U,  (Revised  Code  600). 
Laws  of  Delaware  which  provides:  '  'And  in  any  case  a  married  woman, 
at  the  age  of  twenty-one  years,  may  give  a  bond,  with  or  without  a  war- 
rant of  attorney,  just  as  if  she  were  a  femme  sole.'*  should  be  so  construed 
as  clothing  a  married  woman  with  legal  authority  to  give  a  bond  to  an- 
other person  other  than  her  husband,  but  as  to  hun  she  is  not  in  that  re- 
spect authorized  to  act  as  a  femme  sole. 

2.  The  said  act  is  in  derogation  of  the  common  law.  It  is  remedial 
— the  purpose  of  its  enactment  being  to  remove  from  a  femme  covert  cer- 
tain disabilities  existing  at  common  law.  While  a  married  woman  may  do 
these  acts  and  things  which  the  act  authorize  her  to  do,  the  same  as  it  un- 
married, yet  the  act  should  not  be  construed  so  as  to  alter  or  change  the 
common  law  status  of  husband  and  wife  beyond  •  its  clearly  expressed 
scope  and  purpose.  At  common  law  the  husband  and  wife  could  not  con- 
tract with  or  maintain  an  action  against  each  other. 

(AprU  17,  1907.) 
Judges  Spruance  and  Boyce  sitting. 
Robert  C.  White  for  plaintiff. 
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PACTS. 

Robert  H.  Richards  for  defendant. 

Superior  Court,  Sussex  County,  April  Term,  1907. 

Action  op  Debt  (No.  54,  October  Term,  1901). 

Argument  had  at  the  October  Term,  1906.  Opinion  handed 
down  at  April  Term,  1907. 

Case  stated  filed,  showing  the  following  facts,  viz: 

"  (1)  That  Wilbert  Hasten  and  Daniel  R.  B.  Hasten  are  the 
duly  qualified  executors  of  the  last  will  and  testament  of  Hezekiah 
Hasten,  deceased. 

"(2)  That  John  W.  Herring  is  the  duly  qualified  adminis- 
trator de  bonis  non  cum  iestafnenio  annexo  of  Sallie  A.  Hasten, 
deceased. 

"(3)  That  on  or  about  the  fourteenth  (14th)  day  of  Febru- 
ary, A.  D.  1887,  the  said  Hezekiah  Hasten  and  the  said  Sallie  A. 
Hasten  were  lawfully  married;  and  the  said  Hezekiah  Hasten 
thereby  became  the  husband  of  said  Sallie  A.  Hasten  and  said 
Sallie  A.Hasten  thereby  became  the  wife  of  said  Hezekiah  Hasten. 

"(4)     That  said  marriage  continued  in  force  until  the 
day  of  April,  A.  D.  1899,  at  which  time  the  said  Sallie  A.  Hasten 
died. 

"  (5)     That  said  Hezekiah  Hasten  died  on  the  day  of 

March,  A.  D.  1901. 

**(6)  That  on  the  twenty-third  day  of  October  A.  D.  1897, 
dtiring  the  existence  of  the  said  marriage  relation  between  the 
said  Sallie  A.  Hasten  and  the  said  Hezekiah  Hasten,the  said  Sal- 
lie A.  Hasten  executed  and  delivered  to  the  said  Hezekiah  Has- 
ten a  certain  paper  purporting  to  be  a  bond,  under  her  hand  and 
seal,  a  true  copy  of  which  said  paper  is  attached  hereto  and  mar- 
ked 'Exhibit  A'  and  is  to  be  taken  as  a  part  of  this  case  stated. 

**  (7)  That  neither  the  amount  secured  by  said  bond,  to  wit, 
the  stun  of  Three  Hundred  and  Fifty  Dollars  with  lawful  interest 
theron  from  the  date  thereof,  nor  any  part  thereof,  was  paid  by 
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the  said  Sallie  A.  Masten  in  her  lifetime  unto  the  said  Hezekiah 
Masten;  and  that  neither  the  said  sum  nor  any  part  thereof  has 
ever  been  paid  by  the  present  or  any  other  personal  representa- 
tive of  said  Sallie  A.  Masten,  since  her  death,  either  unto  the  said 
Hezekiah  Masten,  in  his  lifetime,  or  tmto  his  personal  represen- 
tatives since  his  death ;  and  that  neither  the  said  sum  nor  any  part 
thereof  has  ever  been  paid  either  tmto  the  said  Hezekiah  Masten 
or  his  personal  representatives  by  any  other  person  or  persons 
for  either  the  said  Sallie  A.  Masten  or  her  personal  representa- 
tives. 

"(8)  That  there  are  assets  tmdistributed  now  remaining  in 
the  hands  of  the  defendant,  belonging  to  and  forming  a  part  of  the 
estate  of  said  SaUie  A.  Masten,  sufficient  to  pay  either  all  or  a 
part  of  any  judgment  that  may  be  rendered  against  the  defendant 
herein. 

'*  (9)  That  any  judgment  that  may  be  rendered  against  the 
the  defendant  shall  be  binding  only  upon  the  estate  of  said  Sallie 
A.  Masten,  deceased,  and  shall  not  bind  the  defendant  personally. 

"If,  upon  the  above  statement  of  facts,  the  Court  should  be  of 
the  opinion  that  the  said  paper  purporting  to  be  a  bond,  a  copy 
of  which  is  hereto  annexed  and  marked  'Exhibit  A',  upon  its 
execution  and  delivery  by  said  Sallie  A.Masten  unto  said  Hezekiah 
Masten  became  and  was  a  valid  obligation  legally  binding  upon 
the  said  Sallie  A.  Masten  and  that  the  present  suit  to  recover 
the  amotmt  claimed  to  be  due  thereon  can  be  maintained  by  the 
personal  representative  of  said  Hezekiah  Masten  against  the 
personal  representative  of  said  Sallie  A.  Masten,  then  judgment 
shall  be  rendered  for  the  plaintiff  for  the  sum  of  Three  Hundred 
and  Fifty  Dollars  with  interest  thereon  from  the  twenty-third 
day  of  October,  A.  D.  1897;  but  if  the  Court  should  be  of  the 
opinion  otherwise  than  as  above  stated  then  judgment  shall  be 
rendered  for  the  defendant  for  costs.  '* 

The  bond  above  referred  to  as  "Exhibit  A*'  was  in  the  usual 
form,  the  consideration  of  $350  mentioned  therein  being  money 
borrowed  by  Sallie  A.  Masten,  wife  of  Hezekiah  Masten,  from  the 
latter,  "for  the  purpose  of  building  and  completing  the  house  I 
am  now  building,  situated  on  the  S.  E.  Comer  of  Washington  and 
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Fourth  Streets  in  South  Milford,  Delaware,  and  further  if  I  fail  to 
pay  the  amount  during  my  lifetime  it  shall  be  collectible  out 
of  my  real  estate,  from  my  executors,  administators  or  assigns 
and  paid  to  my  said  husband  if  he  should  survive  me,  if  not  to 
be  paid  to  his  executors,  administrators  or  heirs  or  assigns,  with- 
out defalcation"  etc. 

BoYCB,  J. : — ^This  an  action  of  debt.  The  facts  fully  appear 
in  the  case  stated.  Counsel  for  the  plaintiff,  in  support  of  his 
claim  of  right  to  maintain  the  said  action,  relies  upon  that  part  of 
Sec.  9,  Chap.  550,  Vol.  14  {Revised  Code,  600)  Laws  of  Delaware,SLS 
amended,  which  provides :  '  'And  in  any  case,  a  married  woman,at 
the  age  of  twenty-one  years,  may  give  a  bond,  with  or  without  a 
warrant  of  attorney,  just  as  if  she  were  a  femnte  sole.** And  he  cit- 
ed the  case  of  Warder,  Bushnell  &  Glessner  Co.  vs.  Stewart,  2  Mar. 
275,  in  which  the  Court  held  that,  tmder  the  terms  of  said  act,  a 
married  woman  may  execute  a  bond  to  secure  a  debt  not  her  own. 
Undoubtedly,  the  said  provision  is  sufficiently  broad  and  compre- 
hensive to  authorize  a  married  woman  to  give  her  bond  to  one 
other  than  her  husband.  But  does  it  authorize  her  to  give  a  bond 
to  her  husband?  And  if  she  does,  can  he  enforce  a  recovery 
thereon  in  an  action  at  law  against  her? 

The  said  act,  including  the  said  provision,  is  in  derogation  of 
the  common  law.  It  is  remedial — ^the  purpose  of  its  enactment 
being  to  remove  from  a  femnte  covert  certain  disabilities  ex- 
isting at  common  law.  And  while  it  is  true  that  a  married  wo- 
man may  do  those  acts  and  things  which  the  act  authorizes  her  to 
do,  the  same  as  if  unmarried,  yet  the  act  should  not  be  construed 
so  as  to  alter  or  change  the  common  law  status  of  husband  and 
wife  beyond  its  clearly  expressed  scope  and  purpose.  At  com- 
mon law  both  husband  and  wife  were  tmder  such  legal  disabili- 
ties as  that  they  could  not  contract  with  or  maintain  an  action 
against  each  other. 

If  it  be  conceded,  as  contended  by  cotmsel  for  the  plaintiff, 
that  the  provision  of  the  act  relied  upon,  is,  in  itself,  sufficiently 
comprehensive  to  authorize  a  married  woman, of  the  age  of  twenty- 
one  years,  to  give  a  bond  to  her  husband  as  well  as  to  another, 
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still  it  is  obvious  that  the  common  law  disability  of  the  htis- 
band  to  contract  with  his  wife  has  not  been  removed  by  the  act, 
but  on  the  contrary,  it  still  exists.  The  husband  is,  therefore, 
incapable  of  legally  assenting  to  the  execution  and  delivery  of  a 
bond  by  his  wife  to  him.  And  he  being  thus  disabled,  her  bond 
to  him  is  invalid,  and  he  cannot  enforce  its  collection  by  an  action 
at  law  against  her. 

White  vs.  Wagner,  25  A^.  Y.  328;  Heacock  vs.  Heacock,  108 
Iowa  540. 

In  the  case  of  Forbes  vs.  Thompson,  2  Pennewill,  530,  this 
Court  said :  *  *  It  seems  not  only  illogical,  but  tmwarranted  by  any 
rule  or  canon  of  statutory  construction,  to  hold  that  an  act  passed 
for  the  benefit  of  married  women  gives  the  husband  the  right  to 
sue  his  wife  at  law  when  such  power  is  not  clearly  conferred  by 
the  statute  in  question.'* 

Our  opinion  is  that  the  said  provision  should  be  construed 
as  clothing  a  married  woman  v^4th  legal  authority  to  give  a  bond 
to  another  person  other  than  her  husband,  but  as  to  him  she  is  not 
in  that  respect  authorized  to  act  as  a  femme  sole. 

The  bond  sued  upon  in  this  action  being  invalid  from  the  time 
of  its  execution  and  delivery,  the  executors  of  the  deceased  hus- 
band stand  in  no  better  position,  in  an  action  at  law  against  the 
administrator  of  the  deseased  wife,  than  the  husband  would,  if 
living. 

We,  therefore,  order  that  judgment  be  entered  in  favor  of  the 
defendant  for  costs. 

Note  : — ^The  above  case  was  taken  tx>  the  Supreme  Court  upon  a  writ 
of  error,  and  on  January  20, 1909,  the  said  Court,  consisting  of  Nicholson. 
Chancellor,  Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  unanimiously 
affirmed  the  judgment  of  the  court  below. 
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Thomas  H.  King  and  Gracb  King,  d.  b.  a.,  vs,  Thomas  Ttlbr, 
for  the  use  of  Charlbs  K.  Murphy,  now  for  the  use  of 
John  Murphy,  p.  b.  r. 

Justice   of  the  Peace — Certiorari — Party  Plaintiff — Promissory 
Note — Suit  by  a  person  Having  No  Apparent  Legal  Interest 
in  the  Note — Pleading — Practice, 

An  action  can  not  be  maintained  when  brought  by  a  plaintiff  who 
has  no  apparent  legal  interest  in  the  cause  of  action, 

{April  17,  1907.) 
JuDGBs  Spruancb  and  Boycb,  sitting. 

Robert  C.  White  for  plaintiflf  in  error. 
Woodburn  Martin  for  defendant  in  error. 

Superior  Court,  Sussex  County,  April  Term,  1907. 

Cbrtiorari. 

The  record  of  the  Justice  set  out  the  following  promissory 
note: 
"22.50  Georgetown,    Del.  Aug.  22.  1903. 

Twelve  months  after  date  I  promise  to  pay  to  the  order  of 
Thomas  Taylor  twenty-two  50-100  dollars  without  defalcation. 
Value  received.     Payable  at  the  First  National  Bank  at  George- 
town.    This  note  is  binding  on  our  separate  estate. 
P.  O.  Georgetown,  Del.  Thomas  H.  King 

Gracb  King." 

Indorsements  on  Back  of  Note : 
"Thomas  Taylor." 

"For  value  received  I  hereby  assign,  and  transfer,  set  over 
this  note  to  Maj.  John  Murphy  and  guarantee  same,  February 
27,  1904.    C.  K.  Murphy." 

The  exceptions  relied  upon  were  as  follows: 
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1.  For  that  suit  is  brought  in  the  name  of  Thomas  Tyler 
when  the  said  Thomas  Tyler  has  no  legal  interest  in  the  cause 
of  action  as  filed. 

2.  For  that  suit  is  brought  in  the  name  of  the  wrong  party 
plaintiflE,  as  appears  by  the  promisory  note  filed  which  constitutes 
the  cause  of  action. 

Spruancb,  J. : — ^Let  the  judgment  below  be  reversed. 


Remington  Machine  Company,  a  corporation  of  the  State  of 
Delaware,  defendant  below,  plaintiff  in  error,  vs.  Thb  Wil- 
mington Candy  Company,  a  corporation  of  the  State  of 
Delaware,  plaintiff  below,  defendant  in  error. 

Warranty — Breach — Evidence Hearsay — Menu>randum — Ob- 
jections to  Testimony — Admissibility  of  Testimony; 
Conditionally  Relevant, 

1.  In  an  action  for  breach  of  warranty  of  a  machine  for  the  manu- 
facture of  ice,  etc.,  slips  showing  the  amount  of  ice  used  in  the  business, 
embracing  the  ice  made  by  the  machine  and  the  ice  bought,  were  offered  in 
evidence.  The  entries  on  the  slips  were  made  by  the  plaintiff's  book- 
keeper, in  one  instance,  on  information  from  plaintiff's  ice  cream  man,  who 
received  all  of  the  ice  made  and  bought,  and  in  the  other  instance  on  in- 
formation from  the  |>laintiff's  soda  man,  who  was  supplied  with  ice  by  the 
ice  cream  man,  verified  by  the  ice  cream  man;  heta  that  the  slips  were 
admissible  as  auxiliary  to  the  testimony  of  the  bookkeeper  and  the  ice 
cream  man. 

2.  Entries  made  on  slips  of  paper  by  a  bookkeeper,  on  information 
furnished  him  by  the  ice  cream  man  and  the  soda  man  as  to  the  amount  of 
ice  used,  were  entries  made  in  the  usual  course  of  business  by  a  person  who 
had  no  interest  to  misstate  what  had  occurred,  and  were  acunissible  in 
evidence,  though  the  entrant  was  called  to  testify,  if  verified  and  adopted 
by  him,  as  auxiliary  to  his  testimony,  as  exceptions  to  the  rules  excluding 
acts,  declarations,  etc.,  of  third  persons. 

3.  Where  the  issue  is  one  concerning  the  capacity  of  a  machine  to 
conform  to  the  warranty  tmder  which  it  was  sold,  entries  made  on  slips,  in 
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the  usual  course  of  business,  were  admissible  to  show  the  amount  of  ioe 
used  and  bought,  so  that  the  amount  of  ice  actually  made  bv  the  machine 
could  be  shown  by  the  difference  between  the  ice  used  and  the  ice  bought. 

4.  Slips  containing  entries  not  strictly  pertinent  to  the  issue — ^the 
capacity  ota  machine  sold  under  a  warranty — were  offered  in  evidence 
and  properly  admitted  for  the  purpose  of  showing  the  amotmt  of  ice  used 
by  the  plaintiff  in  its  business — the  ice  having  been  derived  from  two  sour- 
ces, namely,  that  made  by  the  machine  and  that  bought — under  the  pro- 
mise,at  the  time  of  the  offer,  that  the  amount  of  ice  bought  would  be  shown 
80  that  the  ice  made  by  the  machine  could  be  shown  by  the  difference 
between  the  ice  used  and  the  ioe  bought. 

5.  An  irrelevant  fact,  standing  alone,may  be  conditionally  relevant 
in  connection  with  other  facts,  necessary  to  its  admissibility;  and  in  such 
case  counsel  ma^  offer  to  introduce  such  irrelevant  fact  for  a  specific  pur- 
pose, coupled  with  a  statement  of  and  promise  to  introduce  other  facts 
necessary  to  show  the  relevancy  of  the  fact  offered. 

6.  Where  conditionally  relevant  testimony  is  admitted,  if  opposing 
counsel  does  not  make  application  to  the  Court  to  strike  out  such  provis- 
ional evidence  upon  failure  to  introduce  other  testimony  necessary  to  its 
materiality,  the  Court  may  reasonably  conclude  that  such  i>rovisional 
evidence  is  regarded  as,  at  least,  harmless — and  it  will  not  constitute  error 
should  the  Court  fail  to  withdraw  it  from  the  jury. 

7.  In  an  action  for  breach  of  warranty  of  a  machine,  an  objection  that 
it  was  not  operated  in  accordance  with  defendant's  instructions,during 
the  period  covered  bv  the  plaintiff's  evidence  of  the  incapacity  of  the  ma- 
chine, not  made  at  the  trial  and  before  such  evidence  is  admitted, will  be 
too  late. 

(May  6.  1907.) 
Nicholson,  ch.,  and  Spruancb  and  Boycb,  J.  J.,  sitting. 

y.  Harvey  Whiteman  and  Victor  B.  WooUey  for  plaintiff 
in  error. 

John  F.  Neary  and  John  W.  3rady  for  defendant  in  error. 

Supreme  Court,  January  Term,  1907, — (opinion  handed 
down  May  6, 1907.) 

Writ  op  Error  to  the  Superior  Court  of  the  State  of  Dela- 
ware, in  and  for  New  Castle  County. 

Boycb,  J.,  delivering  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit  brought  by  the  Wilmington 
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Candy  Company  against  the  Remington  Machine  Company 
upon  an  alleged  breach  of  the  warranty  contained  in  a  contract 
between  the  parties  for  the  mantifacture,  erection  and  install- 
ment of  a  refrigerating  and  ice-making  machine  and  plant.  The 
warranty  was  in  the  following  words  to  wit: 

**We  guarantee  this  plant  to  be  first  class  in  every  respect; 
that  it  will  be  capable  of  doing  an  amotmt  of  work,  equal  to 
the  melting  of  six  tons  of  ice  per  day  of  24  hours,  when  operated 
in  accordance  with  our  instructions;  and  that  while  running  12 
hours  per  day,  it  will  be  capable  of  making  one  ton  of  ice  in  the 
tank  supplied,  and  cooling  the  rooms  while  in  operation  to  the 
temperature  required." 

The  plaintiff  prevailed  in  the  Court  below,  and  the  defend- 
ant, taking  bills  of  exceptions,  has  filed  in  this  Court  an  assign- 
ment of  five  errors. 

The  first  charges  that  the  Court  improperly  admitted,  on 
behalf  of  the  plaintiff,  certain  docimients,  called  time  slips,  and 
designated  as  *Tlaintiff's  Exhibit  No.  4," 

The  second,  being  directed  against  the  admission  of  other 
time  slips,  designated  as  *Tlaintiff*s  Exhibit  No.  5,*'  is  otherwise 
the  same  as  the  first. 

The  third  charges  that  the  said  "Plaintiff's  Exhibit  No.  4" 
was  erroneously  admitted,  **for  the  purpose  of  proving  the  in- 
capacity of  the  plant  to  make  ice  in  the  quantity  warranted." 

The  fourth,  being  directed  against  the  admission  of  the  said 
''Plaintiff's  Exhibit  No.  5"  is  otherwise  the  same  as  the  third. 

The  fifth  charges  that  the  said  plaintiff's  exhibits  Nos.4  and 
5  were  erroneously  admitted,  "showing  the  quantity  of  ice  con- 
sumed by  the  plaintiff  below  in  its  business,  which  said  ice  was 
proved  to  have  been  obtained  from  two  sources,  namely,  ice 
made  by  the  ice  plant,  and  ice  bought  from  ice  dealers,  for  the 
purpose  of  proving  the  incapacity  of  the  plant  to  make  ice  in 
the  quantity  warranted." 

The  issue  raised  by  the  pleadings,  was  one  of  fact,  affecting 
the  question  of  the  capacity  of  the  said  machine  and  plant  to 
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conform  to  the  warranty,  contained  in  the  contract,  under  which 
the  defendant  had  installed  it  for  the  plaintiff. 

At  the  trial,  the  plaintiff  introduced  evidence  for  the  pur- 
pose of  showing  (1)  that  the  said  machine  and  plant  had  not  met 
the  requirements  of  the  said  warranty,  and  (2)  that  it  could  not 
meet  them,  because  of  defects  in  its  construction  and  design. 

It  was  under  the  first  branch  of  the  plaintiff's  testimony  that 
the  said  time  slips  were  admitted  in  evidence.  Before  seeking 
to  introduce  them,  it  appears  that  cotmsel  for  plaintiff  had  shown 
that  a  daily  record  of  the  amount  of  ice  made  by  the  machine  had 
been  kept  in  the  usual  course  of  its  business;  that  the  person 
whose  duty  it  was  to  to  keep  such  record  had  not,  at  that  time, 
been  located,  and  that  the  record  so  kept  had  been  mislaid  or  lost 
and  it  was  attempted  to  prove  by  means  of  certain  other 
regular  entries  made  by  the  plaintiff's  employees,  in  the 
ustial  course  of  their  employment,  the  amount  of  ice  made 
daily  by  the  said  machine  (from  and  after  June  29,  1903, 
the  plant  having  been  started  on  May  12th,  preceding) 
(1)  by  showing  the  daily  amount  of  ice  used  by  the 
plaintiff  in  its  business;  (2)  by  showing  that  all  the 
ice  so  used  was  not  made  by  the  machine,  but  had  been  derived 
from  two  sources,  namely:  ice  made  by  the  machine  and  ice 
bought  from  dealers ;  and  (3)  by  showing  the  amoimt  of  ice  bought 
daily — ^the  purpose  of  this  method  of  proof  being  to  show  that 
the  amotmt  of  ice  actually  made  daily  by  the  machine  was  the 
difference  between  the  amount  of  ice  consumed  and  the 
amount  of  ice  bought  daily.  It  was  in  this  connection  that  the 
said  time  slips  were  offered  and  admitted  in  evidence.  While  it 
appears  at  another  stage  of  the  case,  that  there  were  some  ex- 
pressions of  uncertainty  respecting  the  ptirpose  for  which  the 
slips  were  admitted,  it  is  manifest  that  the  purpose  for  which 
they  were  offered  was  well  imderstood,  and  that  they  were 
admitted  for  the  purpose  of  showing  the  amount  of  ice  consumed 
by  the  plaintiff. 

The  circumstances  under  which  the  ice  entries  on  the  said 
time  slips  were  made  by  the  person  who  made  them;  the  objec- 
tions urged  against  their  admissibility;  and  the  object  of   their 
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admission  may  now  be  stated.  Smith,  the  ice  cream  maker 
for  the  plaintiff,  testified,  in  substance,  that  he  received  daily  all 
the  ice  made  by  the  machine  from  the  ice  tank  down  the  chute  to 
his  department ;  that  he  marked  on  a  sUp  of  paper  kept  on  a  nail 
for  that  purpose,  each  cake  of  ice  made  as  it  came  to  him;  that 
he  marked  on  the  same  slip  the  amount  of  ice  bought,  as  it  was 
delivered  to  him;  that  he  was  not  only  required  to  do  this  but 
was  also  required  to  keep  a  daily  sUp,  called  a  time  slip,  showing 
the  amount  of  goods  made  by  him  each  day;  that  Mr.  Griffen- 
berg,  the  bookkeeper,  in  the  usual  course  of  getting  the  day's  re- 
ports, would  come  every  evening  and  take  the  time  slips  and  ask 
for  the  amount  of  ice  he  had  used  that  day,  which  he  would  re- 
port to  Griffenberg,  and  that  the  latter  would  mark  it  down  on 
the  time  slip  in  his  presence;  that  all  the  entries  on  the  time  slips, 
except  those  relating  to  the  ice,  were  made  by  him,  and  that 
Griffenberg,in  his  presence  and  upon  his  information,  made  the 
ice  entries  on  the  time  slips.  Both  Smith  and  Griffenberg  testi- 
fied as  to  the  manner  in  which  the  slips  were  kept  respecting  the 
ice  entries,  and  each  testified  that  they  were  correct.  Griffen- 
berg was  on  the  stand  when  the  slips  known  as  "Exhibit  No.  4" 
were  first  offered  in  evidence.  Cotmsel  for  the  defendant  ob- 
jected, and  so  far  as  the  record  discloses,  for  the  following  reasons: 

"The  man  who  has  testified  as  to  receiving  this  ice  is 
Smith,  that  he  kept  his  account  of  the  original  amount,  so  many 
hundred  potmds  per  day,  and  recited  what  he  and  this  witness 
would  do  when  they  met.  We  contend  that  those  sUps  are  noth- 
ing more  than  memoranda  for  the  refreshment  of  the  memory  of 
this  witness  upon  a  matter  which  is  clearly  hearsay  testimony. 
Smith  is  the  only  man  that  knows,  between  these  two  men,  as  to 
the  amount  of  ice  that  came  down  the  chute.  Smith  told  this 
gentleman  and  this  gentleman  can  only  testify  as  to  what  Smith 
told  him.  Therefore  his  testimony  is  hearsay  and  is  not  relevant, 
especially  in  view  of  the  fact  that  we  have  had  the  testimony  of 
Mr.  Smith  himself  directly  upon  the  point." 

The  offer  was  rejected  and  Smith  was  recalled  and  re-examin- 
ed at  length  as  to  the  mode  of  keeping  the  accotmt  of  all  the  ice 
which  came  to  his  department,  whether  made  by  the  machine  or 
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bought,  and  the  manner  of  accounting  for  the  same  to  GrifiEen- 
berg;  and,  in  answer  to  the  question,  **Do  you  say  that  the  figures 
on  each  one  of  those  slips  represent  the  correct  amount  of  ice 
consumed?"  He  replied,  "Yes  sir."  Griflfenberg  being  recalled, 
was  asked,  among  other  things,  *'Are  those  entries  as  made  by 
jrou  acctirate  with  respect  to  the  reports  given  you  by  Mr.  Smith 
as  to  the  ice?",  and  he  replied,  '*Yes  sir".  The  oflfer  was  renewed, 
and  counsel  for  the  defendant  again  objected.  And  so  far  as  the 
record  discloses  for  the  reason  that  the  slips  were  hearsay  evidence, 
contending  that  the  ability  of  the  defendant  to  cross  examine 
with  respect  to  the  sUps  was  curtailed  by  reason  of  the  fact  that 
the  witness  now  upon  the  stand  knows  nothing  about  the  sUps, 
except  what  he  heard  from  Smith,  who,  being  oflf  the  stand  can- 
not now  be  cross  examined  by  the  defendant."  The  slips  were 
admitted  in  evidence  '*for  the  purpose  of  showing  the  quantity  of 
ice". 

The  slips,  designated  as  **PlaintiflE's  Exhibit  No.  6",  were 
taken  up  for  the  purpose  of  showing  the  amount  of  ice  used 
and  charged  to  the  "soda  man",  who  was  not  produced  as  a  wit- 
ness. Smith  and  GriflEenberg  were  examined.  The  general  re- 
sult of  their  examination  shows  that  Griffenberg,  to  obtain  daily 
reports  from  the  soda  man  as  he  did  from  Smith,  went  to  the 
former  for  the  slips  which  he  was  required  to  keep,  and  obtained 
from  him  information  concerning  the  ice  used  by  him;  and  then 
went  to  Smith  to  ascertain  whether  the  information  thus  ob- 
tained was  correct.  The  entries  on  these  slips  were  brought  under 
the  inspection  of  Smith.  If  the  latter  found  any  errors,  Griff- 
enberg made  correction  in  the  entries  from  information  given 
him  by  Smith.  Upon  this  testimony  the  said  slips  were  oflf- 
cred  in  evidence,  and,  it  is  said  in  the  record  that  they 
were  objected  to  ''as  hearsay,  the  contention  being  that  the 
sUps  were  made  up  in  this  case  from  the  hearsay  evidence 
of  two  men.  Smith,  and  an  unknown  man,  the  soda  man." 
The  oflfer  was  rejected.  Ptuther  testimony  respecting  the  mode 
of  keeping  the  slips  having  been  introduced,  the  offer  to  admit 
them  in  evidence  was  renewed.  Objection  was  made  on  the 
ground  as  before  stated,  as  hearsay  evidence;  it  being  contended 
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that  the  witness  had  said  he  made  up  these  slips  from  two  sources, 
from  Smith  and  the  soda  man  and  the  soda  man  is  not  here  to  be 
cross  examined.  It  being  suggested  that  Smith  was  the  man 
charged  with  the  keeping  of  the  account  of  the  ice  received  and 
ice  used  in  the  plant,  the  slips  were  admitted  in  evidence  on 
the  same  footing  as  those  first  admitted.  In  further  cross-ex- 
amination of  Griflfenberg,  it  was  shown  that  he  did  not  have  any 
knowledge  of  the  accuracy  of  the  entries  upon  the  slips,  respect- 
ing the  ice  used,  except  such  as  he  had  obtained  from  Smith  and 
the  soda  man. 

Counsel  for  the  plaintiff  then  sought  to  show  the  amount  of 
ice  bought  each  day,  dtiring  the  period  covered  by  the  said  slips, 
by  offering  in  evidence  successively,  (1)  the  bills  rendered  to  the 
plaintiff  for  ice  bought;  (2)  the  receipts,  showing  payments 
for  ice  bought ;  and  (3)  the  plaintiff's  book  entries  of  the  ice 
bought;  but,  each,  in  turn,  was  objected  to  and  excluded.  It  was 
at  this  stage  of  the  case  that  the  expressions,  respecting  the  pur- 
pose of  the  admission  of  the  said  slips,  to  which  we  have  alluded, 
were  made. 

The  amount  of  ice  which  the  machine  could  make,  under  the 
conditions  required  by  the  warranty,  was  a  pertinent  fact  to  the 
issue;  because  such  a  fact  would  tend  to  throw  light  upon  the 
capacity  of  the  machine.  It  was  to  show  the  amotmt  of  ice  made 
by  the  machine — ^by  an  indirect  method,  it  is  true — ^that  the  slips 
were  offered  in  evidence.  Primarily ,they  were  offered  for  the 
ptirpose  of  showing  the  amotint  of  ice  used  by  the  plaintiff,  not, 
however,  as  an  independent  unassociated,  fact,  but  in  connection 
with  another  fact,  promised  to  be  shown,  at  the  time  the  offer  was 
made, — namely:  the  amoimt  of  ice  bought  during  the  period 
covered  by  the  slips.  It  being  claimed  that  with  both  of  these 
facts  established,  the  amoimt  of  ice  actually  made  by  the  machine 
could  be  easily  ascertained,  it  being  the  difference  between  the 
amount  of  ice  used  and  that  bought.  But  the  plaintiff  failed  to 
show  the  amount  of  ice  bought,  and  neecssarily  failed  to  show 
the  capacity  of  the  machine  by  the  method  of  proof  it  had  pur- 
sued. It,  therefore,  became  necessary  to  proceed  in  a  different 
method  which  it  did,  but  with  which  we  are  not  concerned,  the 
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errors  assigned  in  this  case,  being  confined  to  and  directed  against 
the  admission  of  the  said  time  slips,  under  the  circumstances  sub- 
stantially as  stated. 

Cotmsel  for  the  defendant  contended  that  the  said  exhibits 
were  not  admissible  for  two  reasons.  We  can,  perhaps,  at  this 
point,  better  consider  and  dispose  of  the  the  second  of  these, 
before  taking  up  the  several  branches  contained  in  the  first.  The 
second  reason  is,**If  it  be  granted  for  the  purpose  of  the  argument 
that  the  matter  and  thing  recorded  upon  the  time  sUps,  was  a 
proper  subject  matter  of  evidence,  then  it  was  not  competent  to 
prove  the  same  by  the  time  slips  themselves,  but  only  by  the 
person  who  was  the  original  source  of  such  information,  and  the 
time  slips  could  be  legally  used  for  no  other  purpose  than  to  re- 
fresh the  memory  of  the  witness.*' 

Assimiing  for  the  present  that  the  said  time  slips,  so  far  as 
they  related  to  the  ice  used  by  the  defendant,  were  relevant 
and  material,  were  they  themselves  admissible  in  evidence  as 
auxiliary  to  the  testimony  of  the  witness  who  made  them,  sup- 
ported by  the  testimony  of  the  witness  upon  whose  information 
the  ice  entries  thereon  had  been  made,  or  should  they  have  been 
tised  only  to  refresh  the  memory  of  the  witness? 

The  question  presented,  affecting,  as  it  does,  the  admissi- 
bility of  entries  made  in  the  regular  course  of  business  or  employ- 
ment, is,  in  a  measure,  at  least,  of  first  impression  in  this  Court. 
And  because  of  the  conflict  and  want  of  harmony  among  the  de- 
cisions, we  have  experienced  considerable  embarassment  in  ar- 
riving at  a  conclusion  based  upon  some  sotmd  principle.  We 
have  for  this  purpose  examined  into  the  origin  and  expansion  of 
the  principle  of  the  hearsay  exception  appUcable  to  this  question, 
as  thoroughly  and  stated  our  review  as  briefly  as  we  well  could, 
in  view  of  the  citations  it  has  been  deemed  essential  to  incor- 
porate. In  pursuing  this  course,  we  have  necessarily  gone  out 
side  of  the  question  immediately  before  us,  in  order  to  show  the 
origin  and  development  of  the  principle,  which  should  control 
our  judgment  in  determining  the  question  under  consideration. 

In  the  argtunent,  our  attention  was  directed  to  some  of  the 
rules,  respecting  the  admissibility  of  parties'  books  of  accotmts. 
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Such  books  have  been  and  are  received  in  evidence  under  the 
decisions  of  Cotirts,  or  by  express  legislative  enactments,  la 
this  State  the  subject  is  regulated  by  a  statute  too  familiar  to 
require  further  notice.  The  principle  recognized  and  adopted  for 
the  admission  of  such  books,  in  the  absence  of  a  statute,  like  that 
applied  to  questions  similar  to  the  one  before  us,  had  its  origin, 
it  is  true,  among  the  hearsay  exceptions.  And  in  that  sense  the 
two  were  related — ^were  analogous — ^but  were  never  identical. 
We  must,  therefore,  look  beyond  the  shop  book  rule  for  the  solu- 
tion of  the  question  now  presented. 

We  find  it  generally  held  in  this  country  and  in  England,that 
entries,  made  in  the  regular  course  of  a  person's  business  or  em- 
ployment, are  admissible  in  evidence  on  proof  of  the  handwrit- 
ing of  the  entrant,  after  his  death.  This  principle  was  recognized 
and  adopted  early  in  this  coimtry.  The  two  leading  cases  are 
Welsh  vs.  Barrett,  15  Mass,  380,  and  Nicholls  vs.  Webb,  8  Wheat. 
(£7.  S.)  326. 

Parker,  C.  J.,  In  the  first  of  these  cases,  said:  "The  prin- 
ciple seems  to  be  fotmded  in  good  sense  and  public  convenience. 
What  a  man  has  said  when  not  under  oath,  may  not  in  general 
be  given  in  evidence,  when  he  is  dead;  because  his  words  may  be 
misconstrued  and  misrecoUected ;  as  well  as  the  cause  cannot  be 
known  that  he  was  tmder  any  strong  motive  to  declare  the 
truth.  But  what  a  man  has  actually  done  and  committed  to 
writing,  when  under  obligation  to  do  the  act,  it  being  in  the 
course  of  the  business  he  has  undertaken,  and  he  being  dead, 
there  seems  to  be  no  danger  in  submitting  it  to  the  jury". 

In  the  other  case,  Story,  Justice,said :  **We  think  it  a  safe 
principle,  that  memorandtuns  made  by  a  person  in  the  ordinary 
course  of  his  business  of  acts  or  matters  which  his  duty  in  such 
business  requires  him  to  do  for  others,  in  case  of  his  death,  are 
admissible  evidence   of  the  acts  and  matters  so  done." 

Subsequently,  in  the  leading  case  of  Doe  vs.  Turford,  3  Bam. 
and  AdoL  898,  Tatmton,  Justice,  said:  "A  minute  in  writing, 
made  at  the  time  when  the  fact  it  records  took  place,  by  a 
person    since  deceased,  in  the  ordinary  course  of  his  business. 
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corroborated  by  other  circttmstances  which  render  it  probable 
that  the  fact  occurred,  is  admissible  in  evidence." 

This  principle  of  the  hearsay  exception  was  early  recognized 
by  our  own  courts.  In  the  case  of  Bank  of  Wilmington  and 
Brandywine  vs.  Bradun,  cited  in  1  Harr.  14,  the  register  of  a  de- 
ceased notary  which  contained  a  copy  of  the  note  sued  upon,  on 
which  was  entered,  "10th  of  October  1818,  noted,  protested 
and  returned  to  bank",  after  the  proof  of  his  handwriting  and 
death,  was,  against  objection,  admitted  in  evidence.  And  in  the 
case  of  BaifA^  of  Wilmington  and  Brandywine  vs.  Cooper's  Ad- 
ministrator,  1  Harr.  16,  the  record  of  the  notary  was  ad- 
mitted in  evidence  of  all  the  facts  it  furnished  "as  to  the 
time,  manner,  etc.,  of  notice",  by  reason  of  his  death. 

This  rule  prevails  generally,  but  the  American  decisions  are 
inharmonious  upon  the  question  of  the  expansion  of  the  princi- 
ple beyond  the  requirement  of  the  death  of  the  entrant.  Many 
of  the  Courts  have,  however,  expanded  it  so  as  to  include  within 
it,  cases  of  insanity,  incompetency  and  unavailabiUty  of  the  en- 
trant. 

In  North  Bank  vs.  Abbott,  13  Pick.  (Mass.)  471,  Shaw,  C.  J., 
said:  "It  was  satisfactorily  proved,  not  merely  that  the  witness 
was  out  of  the  jurisdiction  of  the  Court,  but  that  it  had  become 
impossible  to  procure  his  testimony.  We  cannot  distinguish 
this,  in  principle,  from  the  case  of  death  or  alienation  of  mind. 
The  ground  is  the  impossibility  of  obtaining  the  testimony,  and 
the  cause  of  such  impossibility  seems  immaterial."  Mr.  Wig- 
more  says:  "The  general  principle  should  recognize  practical 
inconvenience  as  an  excuse,  subject  to  the  Judge's  discretion  to 
require  the  entrant's  production  for  cross-examination  when  the 
nature  of  the  dispute  renders  it  desirable." 

Wig.  on  Ev.,  Vol.  2  Sec,  1521. 

Thus  far  the  exceptions  are  based  upon  the  principle  of 
necessity,  considered  in  connection  with  the  circumstances  under 
which  such  entries  were  made  which,  obviously,  furnish  some 
guarantee  of  their  validity  and  trustworthiness. 

In  some  of  the  American  jurisdictions,  a  further  expansion 
of  this  principle  has  been  recognized.     And  we  find  that  some 
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of  the  better  considered  cases,  following  the  development 
of  the  principle  in  logical  sequence,  have  extended  it  by  ad- 
mitting such  entries,  dtiring  the  the  life  of  the  entrant,  when 
verified  and  adopted  by  him,  though  he  does  not  have  a  present 
recollection  of  the  facts  contained  therein.  In  other  jurisdic- 
tions such  entries  are  not  admissible  in  evidence,  dtiring  the  Ufe 
of  the  entrant  and  can  only  be  used  ,  even  when  they  fail  to  re- 
fresh the  memory,  as  a  pretext,  we  may  say,  for  that  purpose. 
No  difficulty  is  presented  by  the  cases  when  the  entries  produce 
an  actual,  present  recollection  of  the  facts  therein  stated.  In 
such  case  the  witness  is  required  to  testify  from  his  recollection 
revived,  it  may  be,  by  such  entries,  and  the  record  of  the  entries 
is  in  no  sense  evidence.  The  cases  are  out  of  harmony,  at  the 
point,  where  such  entries,  being  presented  to  the  witness,  fail  to 
stimtilate  an  actual,  present  recollection  of  the  matters  once 
recollected  and  recorded  by  him,  but  which  present  to  his  mind 
a  record  simply  of  a  past  recollection. 

The  principle  of  the  admission  of  this  latter  class  of  entries, 
during  the  life  of  the  entrant,  has  been  frequently  recognized. 
In  Shor/e  vs,  Wiley,  18  Pick.  (Mass.)  558,  was  involved  the  ques- 
tion of  the  admissibility  of  an  entry  made  by  a  clerk  in  a  book 
kept  at  the  bank  for  that  purpose.  The  clerk  on  cross  examina- 
tion stated  that  he  had  no  particular  recollection  of  the  transac- 
tion, independently  of  the  entry  he  found  in  the  book,  but  that 
from  his  habit  of  transacting  business,  etc.,  he  had  no  doubt  the 
notices  were  left.  Shaw,  C.  J.,  said:  "It  is  very  obvious  to  re- 
mark, that  if  such  evidence  is  not  sufficient,  it  would  be  extremly 
difficult  to  prove  such  acts  done  *  *  *  It  is  very  clear  that 
this  is  such  a  book,  as  would  of  itself,  be  evidence  of  the  fact,  if 
the  witness  were  dead  *  *  *  .  The  book  offered  *  * 
would  become  admissible,  according  to  the  cases  cited,  on  proof 
of  the  handwriting  of  the  clerk,  in  case  of  his  death,  insanity,  or 
other  incapacity  to  testify;  and  we  think,  it  not  less  so  when 
authenticated  by  himself". 

The  case  of  Redden  vs.  Spruance,  4  Harr.  265,  was  cited  and 
commented  upon  by  cotmsel  for  both  plaintiff  and  defendant. 
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At  the  trial  of  this  case,  a  question  as  to  the  admissibility  of  the 
contents  of  a  letter,  detailing  a  conversation  which  the  writer  had 
had  with  one  of  the  defendants,  was  raised,  it  appearing  that  the 
writer  as  a  witness  was  unable  to  swear  to  any  of  the  facts  from 
memory,  though  he  was  willing  to  swear  to  the  truth  of  the  letter 
from  confidence  in  his  own  veracity.  The  question  was  reserved 
and  it  was  subsequently  heard  before  the  Chancellor  and  all  the 
Judges.  Harrington,  Justice,  in  annoncing  the  unanimous  opin- 
ion of  the  Court,  said :  **The  general  rule  of  evidence  is  not  ques- 
tioned that  the  witness  must  swear  to  facts  within  his  own  know- 
ledge, though  his  memory  may  be  refreshed,  and  his  know- 
ledge verified,  by  reference  to  written  memorandum.  Ptirther 
than  this  the  memorandum  or  writing  cannot  be  used;  except  in 
cases  where  it  was  made  in  the  usual  course  of  business  as  evidence 
of  the  fact  to  be  proved ;  as  in  book  entries,  notes  of  presentment, 
protest,  etc.,  *  *  *  .  So  where  the  question  was  whether  a 
bill  of  exchange  had  passed  through  a  banker's  hands,  his  clerk 
was  allowed  to  prove  his  own  writing  on  it  though  he  did  not  re- 
collect it.  Also  with  regard  to  inventories  and  schedules;  precise 
dates;  partictdar  words,  and  other  matters  which  the  memory 
would  not  be  likely  to  retain,  a  greater  liberty  of  reference  has 
been  allowed  where  the  notes  were  made  at  or  about  the  time  of 
the  transaction,  and  where  the  witness  remembers  that  at  the 
time  they  were  made  he  knew  them  to  be  correct  and  true.  This 
seems  to  be  canying  the  principle  of  substituting  memorandums 
for  the  sworn  recollection  of  witnesses  far  enough.  It  has  been 
done  from  the  apparent  necessity  of  cases  occuring  so  often  as  to 
form  classes." 

In  the  case  of  Hatfield  vs.  Perry,  4  Harr.  463,  the  proof  was 
by  depositions  upon  interrogatories.  The  proof  of  the  present- 
ment and  protest  of  the  notes  sued  upon  was  objected  to.  "The 
proof  was  (1)  the  notes  with  the  notary's  certificate  of  present- 
ment, demand,  refusal  and  protest ;  (2)  the  deposition  of  S.  Bad- 
ger, notary,  stating  that  the  notes  were  presented  at  the  place  of 
payment  by  Edward  Barton,  his  clerk;  (3)  the  deposition  of 
Edward  Barton  stated:  *I  have  no  doubt  that  I  presented  the 
notes  at  Western  Bank  of  Philadelphia  for  payment,  when  they 
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severally  became  due.  By  referring  to  the  book  of  protests  be- 
longing to  Samuel  Badger,  Esq.,  to  whom  I  was  then  a  clerk,  I 
find  that  I  have  returned  that  the  said  notes  were  not  paid  on  my 
demand,  and  that  payment  was  refused  at  the  bank  by  its  officers. 
The  signattire  signed  to  each  of  the  certificates  marked  C  and  D 
is  in  the  handwriting  of  Samuel  Badger,  and  the  seal  is  his  seal  as 
a  Notary  PubUc.  The  certificates  contain  the  answer  made  by  the 
officers  of  the  bank  when  the  said  notes  were  severally  presented 
for  payment  by  me.*  '*  It  was  said  by  theCotirt,  "the  certificates 
of  presentment,  demand,  and  refusal,  would  not  in  themselves  be 
evidence  of  these  facts;  but  the  notary  and  his  clerk  have  been 
examined  on  commission,  and  the  clerk's  deposition  so  refers  to 
and  incorporates  these  certificates  as  to  make  it  necessary  to  refer 
to  them  as  a  part  of  his  answers. 

*'The  clerk's  reference  to  the  notarial  book  must  be  admitted 
also  from  necessity,  as  a  memorandum  made  at  the  time  for  the 
purpose  of  evidence,  by  a  person,  and  on  a  subject  which  make 
the  admission  of  such  evidence  necessary,  as  the  memory  of  a 
notary  in  full  business  could  not  retain  recollection  of  such 
matters. 

"Entries  made  in  books  in  the  course  of  official  duty,  or  in  the 
course  of  professional  emplojrment  are  admissible  in  evidence  in 
regard  to  those  matters,  which  it  was  the  duty  or  the  business  of 
the  party  to  do. 

"Therefore  entries  made  in  the  ordinary  course  of  business  in 
the  books  of  the  Notary  Public,  are  admissible  to  prove  a  demand 
of  payment  from  the  maker  and  notice  to  the  endorser  of  a  prom- 
issory note.  (Cases  cited).  If  the  notary  is  living  and  compe- 
tent to  testify,  it  is  deemed  necessary  to  produce  him.  But  if  he 
is  called  as  a  witness  to  the  fact,  the  entry  of  it  is  not  thereby 
excluded.  It  is  still  an  independent  and  original  circumstance  to 
be  weighed  with  others,  whether  it  goes  to  corroborate  or  to 
impeach  the  testimony  of  the  witness,  who  made  it." 

In  some  jurisdictions  where  the  principle  of  the  admission  of 
this  class  of  entries  has  been  recognized  dtiring  the  life  of  the  en- 
trant, it  is  first  required  that  it  be  shown  that  the  entrant  is  un- 
able  to  distinctly  recollect  the  fact  or  transaction  with  the  aid  of 
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the  entries.  And  the  principle  is  not  applicable  when  the  entrant 
has  a  distinct  recollection  of  the  essential  facts  to  which  the  en- 
tries relate.  Whenever  the  principle  is  applied,  the  better  opin- 
ion seems  to  be  to  regard  the  admission  of  such  entries  in  evidence 
as  auxiliary  to  and  as  essentially  the  oath  of  the  witness. 

In  those  jurisdictions  where  such  entries  can  only  be  used, 
during  the  life  of  the  entrant,  to  refresh  his  memory,  whether 
they  do  in  fact  or  not,  both  Mr.  Greenleaf  and  Mr.  Chase  (the 
latter  in  his  edition  of  Stephens  on  Evidence)  divide  the  cases  into 
three  classes.  In  the  case  of  Davis  vs.  Fields  66  Vt  426,it  is 
said :  "There  seem  to  be  two  classes  of  cases  on  this  subject.  1. 
Where  the  witness  by  referring  to  the  memorandtun  has  his 
memory  quickened  and  refreshed  thereby,  so  that  he  is  enabled 
to  swear  to  actual  recollection ;  2.  where  the  witness  after  referring 
to  the  memorandum  tmdertakes  to  swear  to  the  fact,  yet  not  be* 
cause  he  remembers  it,  but  because  of  his  confidence  in  the  cor- 
rectness of  his  memorandtim.  In  both  cases  the  oath  of  the  wit- 
ness is  the  primary,  substantive  evidence  relied  upon;  in  the 
former  the  oath  being  grounded  on  acttial  recollection,  and  in  the 
latter  on  the  faith  reposed  in  the  verity  of  the  memorandum". 
As  we  have  already  indicated  much  of  the  confusion  has  arisen  in 
cases  of  the  latter  character. 

The  Court  in  Redden  vs.  Spruance  {supra),  while  it  did  not 
have  before  it  the  question  of  the  admissibility  of  regular  entries, 
made  in  the  course  of  emplo3rment  such  as  we  have  in  this  case, 
did,  however,  recite  with  apparent  approval  the  result  reached  in 
the  American  note  to  Price  vs.  Lord  TorringUm,  in  Smith's  lead- 
ing Cases,  which  is,  "that  entries  made  in  the  regular  and  usual 
course  of  business  are  admissible  in  evidence,  after  the  death  of 
the  person  who  made  them,  on  proof  of  his  handwriting,  and  dur- 
ing his  life  if  authenticated  by  himself" ;  to  which  is  added  in  rec- 
ognition of  a  further  distinction  made  in  some  jurisdictions 
between  regular  and  occasional  or  isolated  entries, — "other 
entries  may  be  used  to  refresh  the  memory,  but  are  not  ad- 
missible in  evidence." 

In  Hatfield  vs.  Perry  (supra),  the  clerk  of  the  notary,  in  giv- 
ing his  testimony,  referred  to  the  book  of  protests  and  gave  in 
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evidence  his  entries  found  there — apparently  read  them — adopted 
them  as  the  embodiment  of  his  testimony — and  did  not  use  them 
as  a  pretext  to  refresh  his  memory.  The  Court  held  that  the  en- 
tries were  admissible,  and  said:  "If  the  notary  is  Uvingand  com- 
petent to  testify ,it  is  deemed  necessary  to  produce  him.  But  if 
he  is  called  as  a  witness  to  the  fact,  the  entry  of  it  is  not  thereby 
excluded.  It  is  still  an  independent  and  original  circumstance 
to  be  weighed  with  others.*'  We  think  that  the  extension  of  the 
exception  to  such  regular  entries,  in  the  lifetime  of  the  entrant,  if 
verified  and  adopted  by  him  is  sustained  by  principle  and  the 
weight  of  authority. 

The  witness  Griflfenberg  had  no  personal  knowledge  of  the 
accuracy  of  the  entries  respecting  the  ice  recorded  on  the  slips 
by  him.  He  made  them,  in  one  instance,  on  information  from 
Smith,  and,  in  the  other,  on  information  from  the  soda  man,  veri- 
fied by  Smith.  The  combined  testimony  of  Smith  and  Griffen- 
berg  was  sufficient  for  the  admission  of  both  of  the  said  exhibits 
Nos.  4  and  5,  as  auxiliary  to,  and  complementary  of,  their  testi- 
mony, if  they  were  relevant  and  material.  It  does  not  appear 
whether  Smith  had  a  present  recollection  of  the  quantities  of  ice 
used  by  him  and  the  soda  man  as  entered  upon  the  said  exhibits 
respectively,  either  with  or  without  their  aid.  There  were  a  great 
many  of  the  daily  entries,  covering  a  period  of  several  months, 
and  it  would  have  been  quite  impossible  to  retain  them  in 
memory.  If  the  witnesses  each  knew  they  were  correct,  at  the 
time  they  were  made,  and  they,  or  either  of  them,  had  been  per- 
mitted to  use  them  to  assist  the  memory,and  had  given  testimony 
of  the  quantities  stated  on  the  slips,  either  from  memory  or 
by  reading  them,  it  is  difficult  to  see  why  the  slips  themselves, 
verified  and  adopted,  as  they  were  by  the  witnesses,  were  not  as 
trustworthy,  and  as  harmless  to  the  defendant,  as  the  testimony 
of  the  witness  would  have  been. 

In  the  case  of  State  vs.  Bradley,  100  Iowa  191,  it  was  said, 
''the  old  common  law  rule  seemed  to  be  that  such  memoranda 
were  not  admissible ;  that  they  could  be  read  by  the  witness  after 
proper  foundation  had  been  laid,  even  though  the  witness  had  no 
recollection  of  the  matters,  after  having  read  them.     The  modem 
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doctrine,  at  least,  in  this  country,  seems  to  be  that  such  docu- 
ments are  admissible  in  evidence,  and  that  the  Court  will  not  go 
through  the  useless  ceremony  of  having  the  witaess  read  a  docu- 
ment relating  to  a  fact  of  which  he  had  no  present  recollection, 
except  that  he  knew  it  was  correct  when  made.** 

Hammersly,  J.,  in  considering  this  subject,  said,  in  the  case 
of  Curtis  vs,  Bradley,  65  Conn,  99:  **It  seems  to  us  to  be  press- 
ing the  use  of  a  legal  fiction  too  far  for  a  Court  to  permit  the  state- 
ment made  by  such  paper  to  be  read  in  evidence,  while  holding 
that  the  law  forbids  the  admission  as  evidence  of  the  paper  which 
is  the  original  and  only  proof  of  the  statement  admitted.  *  * 
When,  in  the  application  of  the  rule,  a  dociunent  Uke  the  one  in 
question  was  presented  to  a  witness,  and  absolutely  failed  to  re- 
fresh his  memory,  its  exclusion  as  a  means  of  refreshing  his  mem- 
ory became  imperative,  but  the  evidence  of  the  dociunent  was  so 
clearly  essential  to  a  fair  and  just  trial  that  its  use  in  some  form 
seemed  absolutely  imperative." 

Owens  vs.  State,  67  Afd.,  307,  presents  a  case  where  the  witness 
testified  independently  of  the  entries  made  by  him  and  intro- 
duced in  evidence  in  connection  with  his  testimony.  The  Court 
said :  **It  has  been  urged  in  argument  that  the  entry  or  memoran- 
dum can  only  be  used  where  the  witness  has  no  present  indepen- 
dent recollection  of  the  transaction  referred  to'*  (the  same  con- 
tention was  made  in  this  case),  ''  but  its  admissibility  depends 
upon  no  such  distinction.  If  the  witness  swears  that  he  made  the 
entry  or  memorandiun  in  accordance  with  the  truth  of  the  matter, 
as  he  knew  it  to  exist  at  the  time  of  the  occurrence,  whether  he  re- 
tains a  present  recollection  of  the  facts,  or  not,  the  entry  or  mem- 
orandum is  admissible;  for  though  he  may  have  a  present  recol- 
lection (of  doubtful  or  varjdng  degree  of  certainty,  it  may  be) 
independently  of  the  memorandum  the  paper  is  admissible  as  a 
means  of  verification  or  confirmation  of  what  he  states  from 
memory". 

Insurance  Cos,,  vs,  Weilds,  14  Wall,  380 ;  Donovan  vs,  Boston, 
etc.,  R,  /?.  Co,  158  Mass,  450;  Diament  vs,  Colloty,  66  N,  J,  L. 
295;  Calahan  vs,  Washington  Water  Power  Co,,  27  Wash,  154; 
Firemen's  Insurance  Co,,  vs.  Seaboard  Air  Line  Railway  Co,,  138 
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N.  C.  42;  Mayor,  etc,,  N.  Y.  vs.  Second  Ave.  R.  R.  Co.,  102  N.  Y. 
572. 

It  was  contended  in  the  first  instance  that  said  exhibits  were 
not  admissible  in  evidence  because  the  matter  and  thing  recorded 
upon  the  time  slips  is  not  a  proper  subject  matter  of  evidence, 
for  four  reasons,  namely,  (1)  it  is  incompetent;  (2)  the  entries 
were  made  by  the  party  in  its  own  interest  and  not  in  a  matter 
between  it  and  the  defendant ;  (3)  it  is  res  inter  alios  acta ;  (4)  it  is 
hearsay.  We  will  consider  these  several  objections  in  the  re- 
verse order:  (4)  if  the  entries  were  relevant  and  material,  they 
were  admissible  tmder  an  exception  to  the  hearsay  principle, 
such  as  we  have  already  indicated.  (2  and  3)  These  will  be  dis- 
posed of  together.  Such  entries  made  in  the  usual  course  of 
business  by  a  person  who  has  no  interest  to  mis-state  what  had 
occurred,  are  admissible  in  evidence,  after  the  death  of  the  per- 
son who  made  them,  on  proof  of  his  handwriting;  and,  during  his 
life,  if  verified  and  adopted  by  him,  as  auxiliary  to  his  testimony, 
as  exceptions  to  the  rules  excluding  acts,  declarations,  etc., 
of  third  persons.  (I)  Lastly,  were  the  time  slips  competent  ? 
The  issue  in  this  case  was  one  concerning  the  capacity  of  the  ma- 
chine to  conform  to  the  warranty  when  operated  in  accordance 
with  defendant's  instructions.  The  slips  were  oflEered  and  ad- 
mitted in  evidence  for  the  purpose  of  showing  the  amount 
of  ice  consumed  by  the  plaintifE  in  its  business, — the 
same  having  been  derived  from  two  sources,  namely:  ice 
made  by  the  machine  and  ice  bought — ^under  the  promise 
made  at  the  time  of  the  ofiEer  that  the  plaintifE  would  show  the 
amotmt  of  ice  bought  so  that  the  amount  of  ice  actually 
made  by  the  machine  could  be  shown  by  the  difference  be- 
tween the  ice  consumed  and  the  ice  bought.  The  slips,  ofEered 
in  this  way,  were  not,  strictly  speaking,  matters  pertinent  to  the 
issue — ^the  capacity  of  the  machine;  but,  under  the  promise  made 
to  show  the  amount  of  ice  bought,  they  did  tend  to  show  the 
amount  of  ice  made  by  the  machine.  An  irrelevant  fact  standing 
alone  may  be  conditionally  relevant  in  connection  with  other  facts 
necessary  to  its  admissibility.  And,  in  such  case,  counsel  may 
very  properly  ofEer  to  introduce  such  irrelevant  fact  for  a  specific 
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purpose  coupled  with  a  statement  of  the  other  facts  necessary  to 
show  its  relevancy.  "It  constantly  happens*',  says  Mr.  Wigmore, 
"that  an  evidential  fact  is  relevant,  not  with  direct  reference  to 
an  allegation  in  the  pleadings,  but  only  through  its  connection 
with  other  subordinate  facts.  Without  them,  it  is  irrelevant, 
and,  therefore  inadmissible,  *  *  *  .The  possibility  that  the 
other  facts  may  not  be  made  good  is  a  necessary  risk  to  be 
taken,  and  in  case  of  a  failure  to  make  them  good,  the  subsequent 
striking  out  of  the  evidence  offered  is  regarded  as  an  adequate 
remedy".— 3  Wig.  on  Ev,,  Sec,  1871. 

Counsel  for  the  plaintiff,  it  appears,  failed  to  make  good 
their  promise  to  show  the  amount  of  ice  bought.  The  sUps, 
therefore,  were,  independent  of  such  proof,  irrelevant  and  in- 
admissible. They  might  have  been  stricken  from  the  evi- 
dence. That  was  not  done.  Was  it  error  on  the  part  of  the 
Court  not  to  have  withdrawn  them  from  the  jury?  We  think 
not.  In  such  event,  if  opposing  cotmsel  does  not  make  applica- 
tion to  the  Court  to  strike  out  the  provisional  evidence,  upon  fail- 
ure to  prove  other  facts  necessary  to  its  materiality  and  admissi- 
bility ,the  Court  may  very  reasonably  conclude  that  such  evidence 
is  regarded,  at  least,  as  harmless,  if  not  favorable.  In  the  case  of 
Stone  vs.  State,  118  Ga.  705,  it  was  said :  "Where  incompetent  evi- 
dence is  admitted  on  the  statement  that  it  will  be  subsequently 
connected  and  made  admissible,  it  is  the  right  of  the  objecting 
counsel  to  renew  his  motion  at  a  later  stage  of  the  trial;  and  if  the 
connection  has  not  been  made,  it  will  then  be  the  duty  of  the 
Court  to  exclude  the  testimony  with  proper  instructions  to  the 
jury  not  to  be  influenced  thereby.  But  it  cannot  be  expected 
that  in  a  long  and  tedious  trial  the  Court  should  bear  these 
matters  in  mind,  and  of  his  own  motion,  exclude  what  has  thus 
been  provisionally  admitted.  It  is  for  counsel  interested  to  re- 
mind him  of  the  circumstances  and  have  it  ruled  out,  if  he  so  de- 
sires." 

Objection  that  the  machine  was  not  operated  in  accordance 
with  the  defendant's  instructions  during  the  period  covered  by 
the  slips,  does  not  appear  to  have  been  made  at  the  time  the  slips 
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were  offered  and  admitted  in  evidence.  And  such  objection 
comes  too  late  here.  The  Supreme  Court  of  the  United  States 
has  held  that  "the  objection,  'incompetent',  'immateriar,  and 
irrelevant'  "  is  not  specific  enough. 

New  York,  etc.  Equipment  Co.  vs.  Blair,  51  U.  S.  App .  86; 
Noonan  vs.  Mining  Co.,  121  U.  S.  393 ;  Agafus  vs.  Porter,  84  Fed. 
430. 

The  weight  of  authority  is  to  the  effect  that  counsel  should 
state  specifically  his  ground  of  objection  to  the  admission  of  testi- 
mony to  the  trial  Court. 

We  find  no  reversible  error  in  the  record  of  the  proceedings 
of  the  trial  Court ;  and  the  judgment  below  is,  therefore,  afiSrmed. 


Lewis  E.  Taylor,  plaintiff  below,  plaintiff  in  error,  vs.  Gborgb 
W.  Bush  and  Sons  Company,  a  corporation  of  the  State 
of  Delaware,  defendant  below,  defendant  in  error. 

Personal  Injuries,  After  Working  Hours  and  After  Plaintiff  had 
Received  his  Pay — Leaving  Premises  of  Employer — Fellow- 
Servant — Nonsuit. 

1.  It  is  never  a  test  of  the  application  of  the  fellow-servant  doctrine 
to  any  given  case  whether  or  not  the  injury  was  received  by  the  servant 
during  working  hours  or  when  he  was  at  work  after  working  hours.  The 
sole  test  of  its  application  thereto  is  whether  at  the  time  c3  the  injury 
the  servant  was  doing  something  which  it  was  his  duty,  or  he  had  a  right, 
to  do  under  the  contract.  If  he  was  so  acting,  the  doctrinb  applies;  if  not, 
it  does  not  apply. 

2.  The  plaintifE  was  injured  in  the  defendant  oompan3r's  stable  yard 
at  the  end  of  his  da/s  work,  immediately  after  getting  his  pay  slip  and 
money,  and  just  as  he  was  about  to  enter  a  stable  door  for  the  purpose  of 
getting  his  dinner  pail,  in  accordance  with  his  custom.  The  injury  oc- 
curred on  the  defendant's  premises  where  his  work  was  in  part  pmonned 
while  he  was  enjoying  a  pnvilege  allowed  by  the  defendant  to  the  plaintifE 
in  his  capacity  of  servant,  and  involved  m  his  service.  Held  uiat  the 
relation  of  master  and  servant  was  then  subsisting. 


Digitized  by 


Google 


TAYLOR  vs.  BUSH  AND  SONS  CO. 307 

OPINION. 

3.  The  injury  having  been  caused  by  one  of  the  defendants,  drivers, 
a  servant  engaged  in  the  same  kind  of  employement,  by  dropping  vipon 
the  plaintiffs  head  without  warning  a  bale  of  straw,  and  it  not  being 
claimed  that  this  servant  was  known  in  any  way  to  be  incom- 
petent, or  that  the  master  was  gtiilty  of  any  negligence  in  employing  him, 
or  in  failing  to  provide  other  methods  for  the  transfer  of  the  straw  from 
the  loft  to  the  horses'  stalls;  held  that  the  case  came  clearly  within 
the  fellow-servant  doctrine,  and  the  employer  was  not  liable. 

(May  6,  1907.) 

Nicholson,  Chancellor,  and  Spruancb  and  Boycb,  J.  J., 
sitting. 

Franklin  Brockson  for  plaintiflE  in  error. 

Christopher  L.  Ward  and  John  P,  Nields  for  defendant  in 
error. 

Supreme  Court,  June  Term,  1906. 

Writ  op  Error  to  the  Superior  Court  of  the  State  of  Dela- 
"waxe  in  and  for  New  Castle  County. 

Nicholson,  Chancellor,  delivering  the  opinion  of  the 
Court: 

This  was  an  action  on  the  case  brought  in  the  Superior 
Court  in  and  for  New  Castle  County  by  Lrewis  E.  Taylor,  the 
plaintiff,  against  George  W.  Bush  and  Sons  Company,  the  defen- 
dant, for  the  recovery  of  damages  for  personal  injuries. 

Under  the  instruction  of  the  Court  below,  the  jury  rendered 
a  verdict  in  favor  of  the  defendant,  the  plaintifiE  having  declined 
to  accept  a  nonsuit. 

Upon  this  verdict  judgment  was  entered  and  a  writ  of  error 
taken  by  the  plaintiff. 

In  the  cotirt  below  the  motion  for  a  nonsuit  was  based  upon 
tlie  ground  that  it  appeared  from  the  evidence  of  the  plaintiff 
that  he  was  a  servant  of  the  defendant  when  he  was  injtu-ed,  and 
that  his  injury  was  due  to  the  negligence  of  a  fellow-servant. 

The  facts  in  the  case  are  in  substance  as  follows: 

The  plaintiff  was  employed  by  the  defendant  company  as 
one  of  the  helpers  on  the  defendant's  coal  wagons.     He  had  been 
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SO  employed  for  about  three  months,  his  hiring  being  from  day  to 
day,  and  he  lived  about  fourteen  blocks  from  the  defendant's 
place  of  business  and  stables.  The  plaintiff  and  other  servants  of 
the  defendant,  drivers  of  coal  wagons  and  "helpers",  were  in  the 
habit  of  bringing  their  dinners  each  day,  by  permission  of  the  de- 
fendant, to  the  stables  and  stable  yard  of  the  defendant,  and  of 
there  eating  their  noon-day  meal,  either  in  the  stable  or  stable 
yard,  and  leaving  their  dinner  pails  in  the  stable  until  the  end  of 
the  day's  work,  when  they  carried  them  home. 

The  plaintiff's  duties  included  some  occasional  work  about 
the  stables,  when  so  ordered  by  the  stable  boss,  such  as  putting 
straw  in  the  stalls  from  the  loft  above,  etc. 

On  the  7th  of  April,  1903,  about  six  o'clock  in  the  evening, 
the  plaintiff,  after  receiving  his  pay  sUp  and  money  at  the  com- 
pany's ofl&ce,  which  was  situated  about  a  block  from  the  com- 
pany's stables,  walked  to  the  stable  yard,  as  he  was  in  the  habit 
of  doing,  to  get  his  dinner  pail.  As  he  was  walking  on  a  passage 
way  inside  the  company's  stable  yard,  near  a  door  of  one  of  the 
stables  on  his  way  into  the  stable  to  get  his  dinner  pail,  a  servant 
of  the  defendant  by  the  name  of  Blake,  one  of  the  defendant's 
drivers,  threw  a  bale  of  straw  out  of  the  stable  loft,  which  fell 
upon  and  seriously  injtu-ed  him. 

One  of  Blake's  duties  was  to  get  straw  out  of  the  loft  to  bed 
his  horses  with,  and  he  generally  threw  it  out  of  the  window,  but 
there  was  a  hole  in  the  back  part  of  the  stable  loft,  and  it  was 
sometimes  thrown  down  in  that  way. 

The  plaintiff  had  no  notice  or  warning  that  the  straw  was 
about  to  be  thrown  down. 

There  are  a  niunber  of  assignments  of  error,  but  counsel  on 
both  sides  practically  agreed  that  there  is  but  one  question  before 
this  Court;  that  is,  whether  the  plaintiff  was  a  servant  of  the  de- 
fendant at  the  time  he  was  injtu'ed. 

The  counsel  for  the  plaintiff  in  his  elaborate  and  carefully 
prepared  brief  expresses  the  whole  of  his  contention  in  the  fol- 
lowing words: 

''It  is  respectfully  submitted  that  the  evidence  shows  that 
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the  plaintiff  was  not  a  servant  of  the  defendant  at  the  time  he  was 
injured;  that  he  was  injured  by  gross  negligence  of  the  defendant 
while  he  was  on  its  premises  at  its  invitation,  and  in  the  excercise 
of  due  care  and  caution  upon  his  part;  that  the  privilege  of  going 
upon  the  defendant's  premises  was  a  mere  gratuity  and  not  ex- 
tended to  him  by  any  contract  of  service." 

The  grotmd  upon  which  the  plaintiff's  counsel  bases  his  con- 
tention that  the  plaintiff  was  not  at  the  time  he  was  injtu-ed  a 
fellow- servant  of  Blake,  the  servant  of  the  defendant  who  dropped 
the  bale  of  straw  upon  him,  in  consequence  of  which  he  was  in- 
jured, is  that  at  that  time  he  had  finished  his  day's  work  and  was 
off  duty. 

The  question  raised  is  an  interesting  and  important  one,  and 
involves  an  examination  and  analysis  of  the  reasoning  of  the  au- 
thorities which  have  established  what  is  called  the  fellow-servant 
or  common  employment  doctrine,  in  order  to  determine  its  ap- 
plication to  such  a  state  of  facts  as  is  presented  in  this  case, 
and  ascertain  whether  the  facts  and  circtunstances  of  this  case 
are  within  the  scope  of  the  doctrine. 

A  great  number  of  authorities  have  been  cited  by  counsel  on 
both  sides  who  have  furnished  the  Court  with  very  full  briefe. 
No  cases  have  been  cited  from  otir  own  reports,  however,  and  the 
particular  question  involved  comes  before  us  as  a  case  of  first 
impression  in  this  State. 

The  opinion  of  Chief  Justice  Shaw  in  the  case  of  Farwell  vs. 
Boston  and  Worcester  R.  Corp.,  4  Mete.,  page  49,  (1842)  is  un- 
questionably the  "fountain  head"  of  the  ** fellow  servant  or  com- 
mon employment  doctrine,"  as  Pollock  states  in  his  work  on 
Torts. 

Justice  Harlan  quotes  and  adopts  the  language  of  this  opin- 
ion in  the  case  of  Hough  vs.  Railway  Co.,  100  U.  S.,  page  215, 
(1879)  when  for  the  first  time  it  was  explicitly  laid  down  by  our 
Supreme  Court,  and  in  the  leading  English  case,Bartonshill  Coal 
Company  vs.  Reid,  3  Macq.  H.  L.  Cases,  page  266  (1858),  that 
being  the  case  in  which  the  House  of  Lords  first  settled  the  doc- 
trine for  both  England  and  Scotland,  Lord  Chancellor  Cram- 
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worth  also  adopted  and  paid  homage  to  this  opinion  of  Chief  Jus- 
tice Shaw. 

In  order  that  we  may  have  this  doctrine  before  us  in  a  most 
authoritative  form,  I  will  quote  from  Justice  Harlan's  opinion 
at  length. 

**  *The  general  'rule,'  said  Chief  Justice  Shaw,  in  Farwellvs. 
Boston  &  Worcester  Railway  Corporation  (4  Mete.  (Mass.)  49), 
'resulting  from  considerations  as  well  of  justice  as  of  policy,  is, 
that  he  who  engages  in  the  employment  of  another  for  the  per- 
formance of  specified  duties  and  services,  for  compensation,  takes 
upon  himself  the  natural  and  ordinary  risks  and  perils  incident  to 
the  performance  of  such  services,  and  in  legal  contemplation  the 
compensation  is  adjusted  accordingly.  And  we  are  not  aware  of 
any  principle  which  should  except  the  perils  arising  from  the 
carelessness  and  negligence  of  those  who  are  in  the  same  em- 
ployment. These  are  perils  which  the  servant  is  likely  to  know, 
and  against  which  he  can  as  effectuaally  guard  as  the  master. 
There  are  perils  incident  to  the  service,  and  which  can  be  as 
distinctly  foreseen  and  provided  for  in  the  rate  of  compensation 
as  any  other.'  " 

"To  prevent  misapprehension  as  to  the  scope  of  the  decision, 
he  deemed  it  necessary,  in  a  subsequent  portion  of  his  opinion,  to 
add :  *  We  are  far  from  intending  to  say  that  there  are  no  implied 
warranties  and  undertakings  arising  out  of  the  relation  of  master 
and  servant.  Whether,  for  instance,  the  employer  would  be  re- 
sponsible to  an  engineer  for  the  loss  arising  from  a  defective  or  ill- 
constructed  steam-engine;  whether  this  would  depend  on  an 
implied  warranty  of  its  goodness  and  sufficiency,  or  upon  the 
fact  of  wilful  misconduct  or  gross  negligence  on  the  part  of  the 
employer,  if  a  natural  person,  or  of  the  superintendent  or  im- 
mediate representative  and  managing  agent,  in  case  of  an  incor- 
porated company, — are  questions  on  which  we  give  no  opinion.'  '* 

**  As  to  the  general  rule,  very  little  conflict  of  opinion  is  to  be 
foimd  in  the  adjudged  cases,  where  the  court  has  been  at  liberty 
to  consider  it  upon  principle,  uncontrolled  by  statutory  regula- 
tions.   The  difficulty  has  been  in  its  practical  application  to  the 
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special  circumstances  of  partictilar  cases.  What  are  the  natural 
and  ordinary  risks  incident  to  the  work  in  which  the  servant  en- 
gages; what  are  the  perils  which,  in  legal  contemplation,  are  pre- 
sumed to  be  adjusted  in  the  stipulated  compensation ;  who,  within 
the  true  sense  of  the  rule,  or  upon  grounds  of  public  policy,  are  to 
be  deemed  fellow-servants  in  the  same  common  adventure  or 
undertaking, — ^are  questions  in  reference  to  which  much  con- 
trariety of  opinion  exists  in  the  courts  of  the  several  States. 
Many  of  the  cases  are  very  wide  apart  in  the  solution  of  those 
questions." 

It  is  obvious  that  we  are  not  concerned  with  the  limitations 
and  exceptions  we  have  cited  for  the  purpose  of  giving  a  more 
complete  statement  of  the  doctrine.  Upon  each  of  these  limi- 
tations or  exceptions,and  upon  others  as  well  that  are  not  entmi- 
erated,  there  are  a  host  of  decisions  and  conflict  of  authority ;  but, 
as  appears  from  the  statement  of  the  case  before  us  already  made, 
the  only  question  for  this  Court  to  decide  is  whether  the  plaintiflE 
at  the  time  he  received  the  injury  was  or  was  not  a  servant  of  the 
defendant  within  the  scope  of  the  doctrine. 

In  a  case  where,  as  in  the  one  before  us,  no  question  was 
raised  but  the  single  one.  whether  or  not  the  person  injured,  the 
plaintiff,  was  at  the  time  of  the  injury  a  servant  of  the  defendant 
-within  the  scope  of  the  doctrine,  Justice  Cochran  of  the  U.  S. 
District  Cowrt  (Dishonv.  Cincinnati,  N.O.  &  T.P,  Ry.Co,,  126 
Fed.  197)  argues  as  follows,  after  quoting  from  Jtistice  Harlan  a 
portion  of  the  above  and  from  PoUock  on  Torts,  a  statement  of 
the  doctrine  and  the  reason  for  it  essentially  the  same  as  that 
above  quoted  from  Chief  Justice  Shaw: 

"Serious  question  has  been  made  as  to  whether  this  reason- 
ing and  the  fellow-servant  doctrine  based  upon  it  are  sound.  But 
that  this  reasoning  is  the  true  basis  of  that  doctrine  is  not  now 
disputed  by  any  one.  As  Professor  Pollock  says,  it  *has  pre- 
vailed in  the  authorities.'  This  being  so,  this  reasoning  should  be 
given  its  full  force.  There  should  be  no  sticking  in  the  bark  at 
any  point.  It  should  be  held  that  the  servant  assumes  all  the 
risks  he  runs,  excluding  that  of  the  negligence  of  the  master,  and 
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including  that  of  the  pure  negligence  of  co-servants,  whenever 
doing  anything  contemplated  by  his  contract  of  employment,  i. 
e.,  which  under  that  contract  it  is  his  duty  or  he  has  a  right  to  do. 
In  other  words,  it  should  be  held  that  the  asstunption  of  risk  by 
the  servant  is  as  broad  and  sweeping  as  the  scope  of  action  on  his 
part  required  or  authorized  by  the  contract.  The  risk  of  the  ser- 
vant goes  with  him  wherever  he  goes  under  his  contract  of  em- 
ployment, and  the  assumption  should  accompany  the  risk. 
There  is  *'no  good  reason  for  holding  that  the  asstunption  of  risk 
when  the  servant  is  doing  one  thing  required  of  him  by  the  con- 
tract, and  does  not  exist  when  he  is  doiag  another  thing  so  re- 
quired, or  that  it  exists  when  he  is  doing  a  thing  required  of  him 
by  the  contract,  and  does  not  exist  when  he  is  doing  a  thing 
which  he  is  simply  authorized  to  do  by  the  contract.  Any  stop- 
ping short,  therefore,  of  making  the  assumption  by  the  servant  of 
the  current  risks  of  his  employment  as  wide  as  the  action  on  his 
part  contemplated  by  the  contract  discredits  the  principle  and 
reasoning  on  which  the  fellow-servant  doctrine  is  based  and  that 
doctrine  itself.  Hence  it  is  never  a  test  of  the  application  of  the 
fellow-servant  doctrine  to  any  given  case  whether  or  not  the  in- 
jury was  received  by  the  servant  during  working  hours  or  when 
he  was  at  work  after  working  hours.  The  sole  test  of  its  applica- 
tion thereto  is  whether  at  the  time  of  the  injury  the  servant  was 
doing  something  which  it  was  his  duty  or  he  had  a  right  to  do 
under  the  contract.  If  he  was  so  acting,  the  doctrine  applies;  if 
not,  it  does  not  apply.  I  think  this  test  is  clearly  dedudble  from 
the  relevant  authorities.** 

The  learned  Judge  then  cites  and  analjrses  a  great  array  of 
authorities  in  a  very  lengthy  and  irteresting  opinion,  quoting 
very  freely  from  most  of  the  cases  and  discriminating  those  cited 
in  support  of  the  plaintiff's  contention.  His  conclusion  was  that 
the  injuries  received  by  the  decedent  of  the  plaintiff,  Dishon,  were 
caused  by  the  negligence  of  a  fellow-servant  and,  therefore,  the 
defendant  company  was  not  liable. 

This  list  of  authorities  seems  to  be  absolutely  exhaustive. 
No  relevant  case  has  been  cited  by  counsel  in  the  argument  of 
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the  present  case  not  cited  and  analyzed  in  the  opinion  of  Judge 
Cochran,  nor  have  I  been  able  to  find  any,  and  it  seems  unneces- 
sary, if  not  superfluous,  to  extend  the  limits  of  this  opinion  by 
any  wide  review  of  the  same  authorities. 

Counsel  for  the  defendant  in  their  admirable  brief  have  se- 
lected and  grouped  and  analyzed  the  most  relevant  and  important 
cases,  not  only  those  directly  supporting  their  contention,  but 
those  cited  by  counsel  for  the  plaintiff.  Of  these,  GUshannon  vs. 
Stony  Brook  R.  R,  Co^,  10  Cush,  228,  a  leading  case,  lonnone  vs. 
Railroad,  21  R.  I.  452,  Seaver  vs.  Boston  and  Maine  R.  R,  Co.,  14 
Gray  466,  Gilman  vs.  Eastern  R.  R.  Co.,  10  Allen  233,  McGuirk 
vs.  Shattuck,  160  Mass.  45,  Rosenbaum  vs.  St.  Paul  R.  R.  Co., 
38  Minn.  173.  Wrighl  vs.  North  Hampton  R.  R.  Co.  (N.C.)  29  S. 
E.  100,  and  Bowles  vs.  Ind.  R.  R.  Co.,  62  N.  E.  94,  are  cases  in 
which  the  injuries  complained  of  were  received  before  or  after 
working  hours  when  the  employee  was  being  conveyed  to  or  from 
his  work  by  the  employer,  and  it  was  held  in  each  case  that  this 
was  a  permissible  privilege  allowed  by  the  defendant  to  the  com- 
plainant in  his  capacity  as  servant. 

The  transportation  was  an  incident  connected  with  the  em- 
ployment of  the  plaintiff,  and  the  cotirt  held  that  while  in  the  en- 
jo3mient  of  it;  the  relation  of  servant  and  master  existed,  and 
that  the  negligence  of  the  servant  or  servants  engaged  in  the  duty 
of  transportation  was  the  negligence  of  a  fellow-servant. 

Lowell  vs.  Howell,  L.  R.  I.  C.  P.  D.  161,  Boldt  vs.  New  York 
Central  R.  R.  Co.,  18  A^.  Y.  432,  Crowe  vs.  New  York  Central  R.  R. 
Co.  70  Hun.  37,  Mele  vs.  Dela.  Hudson  Canal  Co.  14  N.  Y.  Supp. 
630,  Oleson  vs.  Andrews,  168  Mass.  261,  are  all  cases  in  which 
the  injuries  complained  of  were  received  on  the  premises  of  the 
defendant  before  or  after  working  hours,  when  the  employee  was 
walking  to  or  from  his  work.  In  these  it  was  held,  in  like  manner, 
that  what  the  employee  was  doing  was  so  far  involved  in  his  ser- 
vice that  the  relation  of  master  and  servant  then  existed. 

In  Heldmaier  vs.  Cobbs,  96  ///.  App.  315,  the  employee  was 
injured  during  the  dinner  hour  while  eating. 

In  Helmke  vs.  Thilmany,  107  Wis.  216,  employee  was  in- 
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jured  after  his  work  was  over  by  cog  wheels  in  a  closet  where  he 
had  gone  for  his  coat. 

In  Boyle  vs.  Columbian  Fireproofing  Co,,  182  Mass.  93,  the 
employee  was  injured  on  an  elevator  on  which  he  was  going  down, 
with  other  workmen,  to  dinner. 

In  the  last  three  cases  it  was  held  that  the  relation  of  master 
and  servant  existed  with  the  consequence  of  imposing  liability  on 
the  employer,  whose  negligence  caused  the  accident,  and  there 
was  no  question  of  negligence  on  the  part  of  a  fellow-servant. 

Brydon  vs.  Stewart,  2  Macq.  H.  L.  Cases  30,  was  a  Scotch 
case  which  went  up  to  the  House  of  Lords  and  was  afterwards 
quoted  and  analyzed  by  Lord  Cramworth  in  the  leading  English 
case,  which  was  cited  above, — Bartonshill  Coal  Company  vs.  Reid, 
Macq.  H.  L.  Cases  266. 

In  Brydon  vs.  Stewart  the  employees  were  injured  in  being 
drawn  out  of  a  mine  after  they  had  struck  work,  and  the  master 
was  held  liable  in  that  case,  (there  being  no  question  of  negligence 
of  a  fellow-servant)  because  the  relationship  of  master  and  ser- 
vant was  still  subsisting. 

The  facts  in  the  case  of  Dishon  vs.  Cincinnati  N.  O.  &  T.  P. 
Ry.  Co.,  already  discussed  and  quoted,  involved  an  application  of 
the  principle  deduced  from  the  cases  cited  by  the  learned  Judge 
in  that  case,  a  few  of  which  we  have  considered  above,  which  it  is 
not  inctunbent  upon  us  in  the  present  case  either  to  approve  or 
disapprove. 

In  such  a  case  as  the  one  presented  there  can  be  no  doubt  of 
the  applicability  of  the  doctrine  as  laid  down  by  the  authorities 
we  have  cited. 

A  part  of  the  plaintiff's  duties  as  a  ''helper"  to  assist  the 
drivers  of  the  defendant  company's  coal  wagons  in  the  delivery 
of  coal  was,  as  he  testifies,  to  feed  the  horses  in  the  defendant's 
stables,or  put  straw  in  their  stalls,mend  harness,  etc.,  whenever  he 
was  called  upon  by  the  stable  boss  to  perform  such  services,  while 
it  was  one  of  the  regular  duties  of  the  drivers  to  get  straw  down 
for  the  horses  from  the  stable  loft. 

A  nooning  of  only  thirty  minutes  was  allowed  to  the  "help- 
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crs"  and  "drivers",  and  the  privilege  was  accorded  to  them  of 
eating  their  noon-day  meal  in  the  stables  or  stable  yard  and  of 
leaving  their  dinner  pails  in  the  stable,  calling  for  them  at  the 
end  of  each  day's  work,  a  privilege  obviously  accorded  to  them 
by  the  defendant  company  in  part  for  the  reason  that  the  em- 
ployees might  thus  eat  their  noon-day  meal  and  be  on  the  spot 
ready  for  work  again  at  the  end  of  their  thirty  minutes  noon- 
ing. Plaintiff  testifies  that  he  lived  about  fourteen  squares 
away  from  the  stable, — ^too  far  for  him  to  go  home  for  his 
dinner  in  the  time  allowed. 

It  follows  that  when  the  plaintiff  was  injured  in  the  defen- 
dant company's  stable  yard  at  the  end  of  his  day's  work,  immed- 
iately after  getting  his  pay  slip  and  money,  and  just  as  he  was 
about  to  enter  a  stable  door  for  the  purpose  of  getting  his  dinner 
pail,  in  accordance  with  his  custom,  the  injury  occurred  on  the 
defendant's  premises  where  his  work  was  in  part  performed, 
while  he  was  enjosring  a  privilege  allowed  by  the  defendant  to  the 
plaintiff  in  his  capacity  as  servant,  and  so  far  involved  in  his  ser- 
vice, that  the  relation  of  master  and  servant  was  then  subsisting. 

Therefore,  as  it  is  admitted  that  the  injury  was  caused  by  the 
n^ligence  of  one  of  the  defendant  company's  drivers,  a  servant 
engaged  in  the  same  kind  of  employment,  by  dropping  upon  his 
head  without  warning  a  bale  of  straw,  and  it  is  not  contended 
that  this  servant  of  the  defendant  was  known,  in  any  way,  to  be 
incompetent,  or  that  the  master  was  guilty  of  any  negligence  in 
employing  him,  or  in  failing  to  provide  other  methods  or  appli- 
ances for  the  transfer  of  straw  from  the  loft  to  the  horses'  stalls, 
it  follows  that  the  case  comes  clearly  within  the  so  called  fellow- 
servant  doctrine  and  that  the  employer  is  not  liable. 

We  think  there  was  no  error  in  the  rulings  or  charge  of  the 
learned  Chief  Justice,  and,  therefore,  the  judgment  of  the  Court 
below  is  affirmed. 
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Mary  E.  Lewis,  plaintiflE  below,  plaintiflE  in  error,  vs.  Pawnee 
Bill's  Wild  West  Company,  a  corporation  of  the  State  of 
New  Jersey,  defendant  below,  defendant  in  error. 

Personal    Injuries — Demurrer — Statute    of    Limitations — Excep- 
tions in  General  Statute;  Do  not  Apply — Actions  to  be 
brought  in  one  year — Construction  of  Statutes. 

1.  The  limitation  act,  passed  May  28,  1897, which  provides  that  no 
action  for  the  recovery  of  dcmiages  upon  a  claim  for  personal  injuries  shall 
be  brought  after  the  expiration  of  one  year  from  the  date  upon  which  the 
injuries  were  sustained,  is  not  subject  to  the  exceptions  contained  in 
the  general  statute  of  limitations,  Chap.^\2Z,  of  the  Code, 

2.  Where  the  Legislature  has  made  no  exception  to  the  positive 
terms  of  a  statute,  the  presumption  is  that  it  intended  to  make  none,  and 
it  is  not  the  province  of  the  Court  to  do  so. 

{May  6,  1907.) 

Nicholson,  Ch.,  and  Spruance  and  Grubb,  J.  J.,  sitting. 

Robert  H,  Richards  and  John  B.  Hutton  for  plaintiff  in  error. 

William  S.  Hilles  and  Frank  H,  Davis  for  defendant  in  error. 

Supreme  Court,  June  Term,  1906. 

Writ  OF  Error  to  the  Superior  Court  for  New  Castle 
Cotmty. 

Spruance,  J.,  delivering  the  opinion  of  the  Court: 

This  action  was  brought  for  the  recovery  of  damages  for 
personal  injuries  sustained  by  the  plaintiff,  on  May  5,  1902,  al- 
leged to  have  been  occasioned  by  the  negligence  of  the  defendant 
company. 

The  action  was  begtm  by  a  writ  of  foreign  attachment,  issued 
May  31,  1904,  pursuant  to  the  provisions  of  the  act  of  March  12, 
1901  (22  Laws  of  Del.,  Ch,  207),  which  authorized  the  issuing  of 
writs  of  foreign  attachment  in  actions  ex  delicto. 
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Under  said  writ  certain  personal  property  of  the  defendant 
was  attached. 

Subsequently  the  defendant,  having  entered  security,  the  at- 
tachment was  dissolved  and  the  defendant  was  admitted  to  de- 
fend the  action,  which  thereafter  proceeded  as  if  it  had  been  com- 
menced by  summons. 

The  plaintifiE's  declaration,  containing  five  counts,  alleged,  in 
substance,  that  the  defendant,  a  corporation  of  the  State  of  New 
Jersey,  gave  an  exhibition  in  the  town  of  Dover  in  this  State,  on 
May  5,  1902,  which  the  plaintifiE  attended,  and  that  she  was  then 
and  there  injured  by  the  falling  of  certain  seats  which  had  been 
negligently  erected  by  the  defendant  for  the  use  and  occupation 
of  the  persons  attending  said  exhibition. 

The  fourth  and  fifth  pleas  of  the  defendant  are  to  the  effect 
that  the  plaintiff's  cause  of  action  did  not  accrue  within  one  year 
next  before  the  commencement  of  her  suit. 

The  plaintiff's  replications  to  said  pleas  alleged,  in  substance, 
that  the  defendant  was  a  corporation  foreign  to  this  State,  and  as 
such  had  not  filed  any  certificate  in  the  proper  ofl&ce  or  oflSces,  de- 
signating the  name  and  residence  of  some  person  or  agent  within 
this  State  upon  whom  service  of  process  might  be  made;  and  had 
never  filed  in  the  ofl&ce  of  the  Secretary  of  State  a  certified  copy 
of  its  charter  and  the  name  or  names  of  its  authorized  agent  or 
ag^ts  in  this  State;  that  the  defendant  on  the  day  when  said 
cause  of  action  accrued  was  the  owner  of  certain  personal  prop- 
erty within  this  State,  and  that  immediately  thereafter  it  re- 
moved all  its  personal  property  without  this  State,  and  thereafter 
owned  no  property  within  this  State  until  May  31,  1904,  when  it 
brought  into  this  State  certain  of  its  personal  property,  which 
was  then  seized  under  said  writ  of  foreign  attachment. 

That  the  plaintiff's  action  was  brought  within  one  year  after 
the  time  when  the  defendant  first  owned  within  this  State  any 
property  after  the  accruing  of  said  cause  of  action. 

To  these  replications  the  defendant  entered  a  general  demur- 
rer. 

The  Cotirt  below  sustained  the  said  demurrer,  and   (the 
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plaintiff  having  declined  to  take  a  judgment  of  respondeat  ouster) 
final  judgment  was  entered  in  favor  of  the  defendant. 

The  only  question  material  for  our  consideration  is  whether 
the  said  action  was  or  was  not  barred  by  the  statute  of  limita- 
tions applicable  thereto. 

The  defendant  relies  upon  the  act  entitled  "  An  Act  in  Rela- 
tion to  Pleading  and  Practice*',  passed  May  28,  1897  (20  Laws  of 
Del.,  Ch.  594)  as  a  complete  bar  to  this  action. 

The  said  act  is  as  follows: 

**  Section  1.  That  from  and  after  the  passage  of  this  act  no 
action  for  the  recovery  of  damages  upon  a  claim  for  alleged  person 
al  injuries  shall  be  brought  after  the  expiration  of  one  year  from 
the  date  upon  which  it  is  claimed  that  such  alleged  injuries  were 
sustained. 

*' Section  2.  That  this  act  shall  be  deemed  and  taken  to  be  a 
public  act." 

Chapter  123  of  the  Revised  Code  of  1893,  under  the  title  of 
*' Limitations  of  Personal  Actions'*  excepts  certain  cases  from  the 
operation  of  the  limitations  prescribed  in  said  chapter,  among 
which  are  the  following: 

*'  Section  14.  If  at  the  time  when  a  cause  of  action  accrues 
against  any  person,  he  shall  be  out  of  the  State,  the  action  may  be 
commenced, within  the  time  herein  limited  therefor,  after  such 
person  shall  come  into  the  State  in  such  manner  that,  by  reason- 
able diligence,  he  may  be  served  with  process ;  and  if  after  a  cause 
of  action  shall  have  accrued  against  any  person,  he  shall  depart 
from  and  reside  out  of  the  State,  the  time  of  his  absence  until  he 
shall  have  returned  into  the  State  in  manner  aforesaid,  shall 
not  be  taken  as  any  part  of  the  time  limited  for  the  commence- 
ment of  the  action." 

It  is  contended  by  the  plaintiflE  (a)  That  the  said  act  of  1897 
should  be  construed  in  connection  with  said  Chapter  123  of  the 
Code,  and  that  the  exceptions  contained  in  the  latter  should  be 
held  to  be  applicable  to  the  former  act;  (b)  that  Chapter  123  of 
the  Code  and  said  act  of  1897  are  '*  parts  of  one  homogeneous  sys- 
tem, or  scheme,  or  body  of  laws  upon  the  subject  of  limitations 
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of  actions  ",  and  that  the  exceptions  and  savings  in  said  chapter,  in 
the  absence  of  express  provisions  to  the  contrary,  are  applicable 
to  all  limitations  of  actions  under  the  laws  of  this  State,  and  that 
they  are  therefore  applicable  to  the  said  act  of  1897;  (c)  that  in 
passing  said  act  of  1897  the  Legislature  had  in  mind  only  the 
shortening  of  the  period  of  limitation  in  case  of  actions  for  per- 
sonal injuries,  and  not  the  exemption  of  actions  of  this  character 
from  the  operation  of  the  exemptions  specified  in  said  Chapter  123 
of  the  Code,  the  general  act  relating  to  limitations  of  personal  ac- 
tions; (d)  that  this  case  is  within  the  last  clause  of  said  Section  14 
of  said  Chapter  123  viz:  that  ''if  after  a  cause  of  action  shall  have 
accrued  against  any  person,  he  shall  depart  from  and  reside  out  of 
the  State,  the  time  of  his  absence  until  he  shall  have  returned  into 
the  State  in  manner  aforesaid,  shall  not  be  taken  as  any  part  of 
the  time  limited  for  the  commencement  of  the  action  ". 

The  said  act  of  1897  contains  no  saving  clause  whatever,  and 
no  reference  to  any  saving  clause  in  any  other  statute. 

It  does  not  purport  to  be  an  amendment  or  supplement  to 
said  Chapter  123  or  to  any  other  statute.  Upon  its  face  it  has  no 
relation  to  said  chapter  or  to  any  other  statute.  It  is  a  special 
statute  limiting  the  bringing  of  actions  for  causes  therein  desig- 
nated to  one  year  after  the  cause  of  action  accrued. 

We  are  asked,  in  construing  said  act,  to  read  into  it,  and 
make  a  part  of  it  certain  exceptions  contained  in  another  statute. 

The  language  of  said  act  is  plain  and  needs  no  construction 
to  ascertain  its  meaning. 

The  law  on  this  subject  is  well  stated  in  Chauncey  vs.  Dyke, 
119  Fed.  16:  "Construction  and  interpretation  have  no  place  or 
office  where  the  terms  of  a  statute  are  clear  and  certain  and  its 
meaning  is  plain.  When  its  language  is  tmambiguous,  and  its 
meaning  evident,  it  must  be  held  to  mean  what  it  plainly  ex- 
presses, and  no  room  is  left  for  construction.  In  such  a  case  ar- 
gument from  the  reason,  spirit,  or  purpose  of  the  legislation,  from 
the  mischief  it  was  intended  to  remedy,  from  history  or  analogy 
for  the  purpose  of  searching  out  and  justifying  the  interpolation 
into  the  statute  of  new  terms,  and  for  the  accomplishment  of  pur- 
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poses  which  the  law  making  power  did  not  express,  are  worse 
than  futile.  They  serve  only  to  raise  doubt  and  tincertainty 
where  none  ought  to  exist,  to  confuse  and  mislead  the  judgment, 
and  to  pervert  the  statute." 

It  is  clearly  within  the  i)ower  of  the  Legislature  to  fix  the  per- 
iod within  which  actions  shall  be  brought,  without  any  exceptions 
whatever. 

Whether  there  are  exceptions  in  favor  of  certain  classes  of 
persons,  or  against  certain  other  classes,  depends  wholly  on  the 
will  of  the  Legislature  as  expressed  in  the  statute  itself  or  in  some 
other  statute  of  which  it  is  a  part. 

In  support  of  the  contention  that  the  exceptions  in  a  general 
statute  of  limitations  shall  be  applied  to  a  special  statute  of 
limitation  not  containing  such  exceptions,  a  ntimber  of  cases  in 
other  states  have  been  cited,  but  the  weight  of  authority  and 
sound  reason  lead  us  to  a  different  conclusion. 

In  War-field  vs.  Fox,  53  Pa.  382,  the  question  was  whether 
an  act  of  limitations  as  to  a  certain  class  of  cases,  which  contained 
certain  exceptions,  should  have  read  into  it  other  exceptions, 
contained  in  a  prior  general  statute  of  limitations.  It  was  held 
that  "A  saving  from  the  operation  of  statutes  for  disabilities 
must  be  expressed  or  it  does  not  exist",  and  that  the  exceptions 
in  the  general  statute  should  not  be  applied  to  said  special  act. 

Peterson  vs.  Ferry  Co.,  190  Pa.  364,  was  an  action  to  recover 
for  injuries  occasioned  by  the  negligence  of  the  defendant's  em- 
ployees. The  defendant  reUed  on  a  statute  of  limitations  which 
made  no  exceptions  in  favor  of  persons  imder  disabilities.  Held, 
that  infants  and  all  others  are  barred  by  the  provisions  of  such 
statutes,  and  that  the  saving  relied  on  must  be  expressed  or  it 
does  not  exist.  This  case  was  cited  and  approved  in  Spees  vs. 
Boggs,  204  Pa.  504. 

In  Morgan  vs.  Des  Moines,  60  Fed.  208,  the  Court  say: 
"The  contention  of  the  plaintiff  in  error  is  that  the  provision  of 
the  general  statute  of  limitations  of  the  State  (Section  2553,  Code 
of  Iowa) ,  which  declares  that  minors  shall  have  one  year  after  the 
termination  of  their  disabiUty  within  which  to  commence  an  ac- 
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tion,  should  be  imported,  by  construction,  into  the  statute  which 
we  have  copied.  To  do  so  would  be  judicial  legislation.  * 
*  *  *  The  act  of  February  17,  1888,  is  not  an  amendment 
of  any  previous  act  on  the  subject  to  which  it  relates.  It  is  new 
and  independent  legislation,  and  complete  in  itsefl.  It  estab- 
lishes the  rule  for  the  class  of  cases  to  which  it  relates.  The 
power  of  the  legislature  to  enact  the  statute  is  not  questioned. 
It  would  be  entirely  competent  for  the  legislature  to  enact  a 
general  statute  of  limitations  putting  minors  and  adults  on  the 
same  footing  as  to  all  causes  of  action,  and  such  would  be  the 
legal  effect  of  a  statute  which  contained  no  saving  clause  ex- 
empting infants  from  its  operation." 

In  Mclver  vs.  Regan,  2  Wheaton  25,  it  was  held  that  it  is  not 
competent  for  the  Court  to  engraft  exceptions  upon  a  statute  of 
limitations  upon  the  groimd  that  they  are  within  the  same  equity 
as  those  provided  by  the  Legislature. 

In  Vance  vs,  Vance,  108  U,  5.  514,  the  Court  say :  **  The  ex- 
emptions from  the  operation  of  statutes  of  limitation  usually  ac- 
corded to  infants  and  married  women  do  not  rest  upon  any  gen- 
eral doctrine  of  the  law  that  they  cannot  be  subjected  to  their 
action,  but  in  every  instance  upon  express  language  in  those 
statutes  giving  them  time  after  majority,  or  after  cessation  of 
coverture  to  assert  their  rights." 

In  Amy  vs.  Waiertown,  130  17.  S.  320,  it  was  held  that  the 
general  rule  respecting  statutes  of  limitation  is  that  the  language 
of  the  act  must  prevail,  and  that  no  reason  based  on  apparent  in- 
convenience or  hardship  will  justify  a  departure  from  it;  and 
that  inability  to  serve  process  upon  a  defendant,  caused  by  his 
designed  elusion  of  it,  is  no  excuse  for  not  commencing  an  action 
within  the  prescribed  period. 

The  Court  say:  ** Inability  to  serve  process  on  a  defendant 
has  never  been  deemed  an  excuse  for  not  commencing  an  action 
within  the  prescribed  period.  The  statute  of  James  made  no 
exception  to  its  own  operation  in  case  where  the  defendant  de- 
parted out  of  the  realm,  and  could  not  be  served  with  process. 
Hence  the  Courts  held  that  absence  from  the  realm  did  not  pre- 
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vent  the  statute  from  ninning.  *  *  *  *  Mere  effort  on 
the  part  of  the  defendant  to  evade  service  surely  cannot  be  a 
valid  answer  to  the  statutory  bar.  The  plaintiff  must  sue  out 
his  process  and  take  those  steps  which  the  law  provides  for  com- 
mencing an  action  and  keeping  it  alive." 

In  the  present  case  the  plaintiff  might  have  commenced  her 
action  by  foreign  attachment  within  one  year  from  the  time  her 
cause  of  action  accrued,  and  kept  it  alive  by  alias  and  pluries 
writs  tmtil  the  defendant  brought  its  property  within  reach  of 
process,  which  it  did  in  about  two  years  after  the  injuries  com- 
plained of. 

The  law  upon  this  subject  is  well  summarized  in  19  Am.  & 
Eng,  Ency.,  212,  as  follows:  **The  exceptions  usually  made  in 
statutes  of  limitation  in  favor  of  infants,  married  women,  and 
other  persons  under  disabiUty,  do  not  rest  upon  any  doctrine  of 
law  that  such  persons  cannot  be  subjected  to  the  operation  of  sta- 
tutes of  limitation,  nor  upon  any  theory  of  an  inherent  equity  in 
their  favor,  but  are  based  in  every  instance  upon  the  express 
provisions  of  these  statutes  giving  to  such  persons  time  within 
which  to  assert  their  rights  after  a  removal  of  their  disabilities. 
The  rule  is  therefore  well  settled  that  tmless  there  is  an  express 
provision  in  the  statute  in  favor  of  persons  tmder  disability,  it 
runs  against  them  as  against  all  others.  As  to  all  other  excep- 
tions to  the  general  operation  of  the  statute,  the  rule  is  the  same. 
The  cotuts  cannot  create  exceptions  in  favor  of  any  class  of  per- 
sons, or  cases,  or  in  favor  of  particular  cases,  when  the  statute  it- 
self makes  none,  and  no  hardship  which  might  result  from  an  ad- 
herence to  this  rule  can  justify  a  Cotut  in  departing  from  it  and 
reading  into  the  statute  some  qualification  which  the  legislature 
did  not  provide." 

While  speculations  as  to  the  reasons  governing  the  Legisla- 
ture are  often  misleading,  it  may  be  assumed  that  among  the 
reasons  for  reducing  the  period  of  limitation  in  actions  for  per- 
sonal injuries,  was  that  in  actions  of  this  character,  the  evidence 
being  usually  wholly  oral,  is  liable  to  be  lost  by  the  death  or  ab- 
sence of  witnesses,  failure  of  memory  and  other  causes. 
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It  is  not  unreasonable  to  suppose  that  similar  reasons  may  have 
influenced  the  Legislature  to  purposely  omit  the  savings  or  ex- 
ceptions provided  in  the  general  statute  of  limitations. 

Where  the  Legislature  has  made  no  exception  to  the  positive 
terms  of  a  statute,  the  presumption  is  that  it  intended  to  make 
none,  and  it  is  not  the  province  of  the  Court  to  do  so. — Madden 
vs.  Lancaster  County,  65  Fed,  188. 

In  our  opinion  the  said  act  of  1897  is  not  subject  to  the  ex- 
ceptions contained  in  the  general  statute  of  limitations,  Chapter 
123  of  the  Code,  and  that  the  defendant's  demurrer  was  properly 
sustained. 

It  is  not  necessary  for  us  to  express  any  opinion  as  to  the 
contention  of  the  defendant  that  the  allegations  of  the  plaintiff's 
replications  are  not  sufficient  to  bring  this  case  within  the  said 
execeptions. 

The  judgment  of  the  Court  below  is  affirmed. 


Statb  vs.  John  Wolf. 

Criminal  Law — Larceny — Real  Property;  Severance  of — Former 
Rule  Modified — Disregarding  Former  Ruling  of  the  Court 
— Judicial  Policy — Circumstantial  Evidence — 
Reasonable  Doubt, 


1.  There  need  not  be  first  an  act  of  severance  of  property  from  its 
ooonection  with  the  realty,  and  after  that  an  actual  separate  and  distinct 
act  of  taking  and  carrying  away,  to  constitute  a  severance  and  laroenv,  but 
the  act  of  taking  and  holding  and  carrying  away,  at  and  from  the  in- 
stant of  separating  it  from  its  connection  with  the  realty — that  is,  the  one 
eonttnuous  transaction  of  detaching  it,  retaining  possession  of  it  and  carry- 
ing it  away,  with  intent  to  commit  larceny, —amounts  to  a  severance  in 
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law,  although  the  severance  and  the  taking  and  carrying  awav  are 
one  continuous  transaction.  The  Ruling  in  the  case  of  StaU  vs.  FiaU^  S 
Hamr.t  492,  departed  from. 

2.    The  rule  in  respect  to  circumstantial  evidence  stated. 

(May  22, 1907.) 

LoRB,  C.  J.,  and  Grubb  and  Pbnnewill,  J.  J.,  sitting. 

Daniel  O.  Hastings, Deputy  Attorney-General,  for  the  State- 

William  G.  Jones  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  May  Term, 
1907. 

Indictment  for  Larceny, 

At  the  trial  the  State  proved  that  on  the  morning  of  the  30th 
day  of  April,  1907,  when  George  P.  Betts,  trading  as  George  F. 
Betts  and  Company  and  doing  business  as  a  leather  manufocturer 
on  the  northwest  comer  of  Conrad  and  Adams  Streets  in  the  City 
of  Wilmington,  went  to  his  place  of  business,  he  missed  certain 
brass  parts  from  the  machinery  in  his  plant,  among  them  being  a 
pump  dome,  several  valves  And  two  lubricators,  all  brass,  and 
which  when  he  last  saw  the  same,  on  April  the  27th,  were  attach- 
ed to  certain  parts  of  the  machinery ;  that  said  articles  were  owned 
by  him  as  well  as  the  factory  in  which  the  same  were  located. 
That  the  said  pieces  of  brass  were  movable  parts  of  the  machi- 
nery and  could  be  taken  therefrom  without  injuring  the  factory 
or  the  other  machinery.  The  State  further  proved  that  the  value 
of  the  brass  so  taken  from  the  said  machinery  was  $200.  There 
was  further  testimony  that  about  four  or  five  o'clock  on  the  after- 
noon of  April  29th,  the  defendant  Wolf  sold  certain  brass  articles, 
including  a  pump  dome  to  a  junk  dealer  on  West  Street  in  said 
City  which  were  subsequently  taken  from  the  latter  by  a  police 
officer  to  the  City  Hall,  where  they  were  identified  on  May  1st  by 
Mr.  Betts  as  being  the  articles  missed  from  his  plant  on  the 
thirtieth  day  of  April, 

When  the  State  rested,  Jones  for  defendant  moved  that  the 
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Court  instruct  the  jury  to  render  a  verdict  of  not  guilty,  on  the 
ground  that  the  evidence  on  the  part  of  the  State  showed  that  the 
property  alleged  to  have  been  stolen  was  real  property  and  not 
personal  property,  and  therefore  could  not  be  the  subject  of 
larceny. 

The  Court  refused  the  motion  for  binding  instructions  and 
directed  the  defendants'  counsel  to  proceed  with  the  defense. 
It  was  later  proved  that  all  of  the  articles  in  question  alleged  to 
have  been  taken  from  the  machinery  were  at  the  time  covered  by 
a  chattel  mortgage  executed  by  George  P.  Betts,  the  prosecuting 
witness,  to  one  Richard  Young. 

Grubb,  J,,  charging  the  jury. 

Gentlemen  of  the  jury: — John  Wolf,  the  prisoner  at  the  bar, 
stands  charged  in  the  indictment  with  the  larceny  of  a  certain 
piece  of  machinery  conmionly  called  a  pump  dome,  of  the  value  of 
twenty  dollars  lawful  money  of  the  United  States  of  America;  and 
fifty  potmds  of  brass,  each  pound  thereof  of  the  value  of  twelve 
cents  like  lawful  money  as  aforesaid,  of  the  goods  and  chattels  of 
George  F.  Betts,  trading  as  George  F.  Betts  and  Company. 

As  very  nice  technical  questions  have  been  raised  by  the  coun- 
sel in  this  case,  we  will  define  to  you  what  larceny  is  in  law.  Lar- 
ceny is  the  wrongful  or  fraudulent  taking  and  carrying  away  of 
the  personal  goods  or  property  of  another  with  the  felonious  in- 
tent to  convert  it  to  his  own  use  and  make  it  his  own  property 
without  the  consent  of  the  owner. 

The  burden  is  upon  the  State— the  prosecution—to  prove  to 
you  by  competent  and  satisfactory  evidence  every  essential  in- 
gredient of  the  offense— the  larceny— charged  in  the  indictment. 
First,  in  this  case — as  the  prominent  point  in  the  case — the  State 
must  prove  that  the  property  alleged  to  have  been  taken  in  this 
instance  was  personal  property  and  not  real  property.  If  the 
State  has  established  that,  it  must  then  show  that  such  personal 
property  was,  first,  taken  by  the  accused,  and  second,  that  it  was 
carried  away  by  the  accused,  and  third,  that  it  was  so  taken  and 
carried  away  with  intent  to  steal  it. 
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The  main  defense  in  this  case,  as  the  Court  understands  it,  is 
that  these  articles  alleged  to  have  been  taken — ^that  is,  this  pump 
dome  and  the  brass — ^were  real  property  and  not  personal  prop- 
erty. 

We  say  to  you  if  they  were  real  property  when  taken  and 
carried  away  with  intent  to  steal  them,  then  they  would  not  be  the 
subject  of  larceny , and  the  prisoner  could  not  be  convicted  for  tak- 
ing them.  If,  however,  within  the  meaning  of  the  law  they  be- 
came personal  property  and  were  such  at  the  time  of  the  alleged 
taking  and  carrying  of  them  away  with  the  said  felonous  intent, 
then  the  prisoner  may  be  found  guilty  under  this  indictment,  if 
upon  the  facts  in  evidence  in  this  case  you  are  satisfied  in  so  find- 
ing. 

So  that  the  question  for  you  and  the  Court  now  to  consider  is, 
whether  this  property  was  real  property  or  not.  Real  property  is 
land  and,  generally,  whatever  is  erected  or  growing  upon  or  affix- 
ed to  land.  There  are  many  articles  known  as  fixtures  which, 
though  originally  wholly  moveable  and  personal  in  their  nature, 
have  acquired,  by  having  been  affixed  to  real  estate  or  applied  to 
use  in  connection  with  it,  the  character  of  realty. 

With  that  general  definition  of  what  real  property  is,  you 
will  consider  the  facts  in  this  case;  of  this  being — ^if  you  find  it  to 
to  be  proven  by  the  evidence — an  establishment  for  the  manu- 
facture of  leather  and  that  it  had  within  it  the  machinery  for  that 
purpose,  including  boiler,  engine,  pump,  pipes  and  various  other 
things  essential  for  its  operation  as  a  factory  for  the  manufacture 
of  leather.  Now,  then,  suppose  you  find  from  the  evidence  that 
these  articles  were  so  connected  with  the  machinery  and  with 
that  factory  and  the  real  estate  or  land  upon  which  it  was  situated 
that  it  was  real  estate  within  the  meaning  of  the  law  and  that 
these  articles  were  so  affixed  to  the  property  as  to  be  a  part  of  the 
real  estate,  consisting  of  the  factory,  etc. :  It  is  contended  by  the 
State  that  although  you  should  find  that  it  was  real  estate  at  the 
time  of  the  commission  of  the  alleged  larceny,  that  still  it  was 
then  so  severed  from  the  real  estate  as  to  have  become  personal 
property,  and,  being  personal  property,  the  subject  of  larceny. 
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Now  if  you  should  find,  under  the  law  and  the  facts  in  this  case, 
that  it  was  severed  from  the  realty  and  did  become  personal  pro- 
perty at  the  time  of  the  commission  of  the  larceny,  and  also  find 
the  other  essential  ingredients  of  the  oflEense  from  the  facts  before 
you,  then  you  might  find  the  defendant  guilty  of  the  larceny 
charged.  So  it  is  necessary  for  us  to  explain  to  you  what,in  law, 
may  constitute  such  a  severance  of  any  part  of  the  realty  as  to 
make  it  personalty  and  subject  to  larceny. 

The  state  contends  that  if  the  prisoner  did  take  those 
articles  and  did  carry  them  away,  as  alleged  in  the  indictment, 
with  intent  to  steal  them,  that  the  mere  act  of  taking  those  arti- 
cles from  their  connection  with  the  machinery  became  a  severance 
in  law  from  the  realty,  making  them  thereupon  personalty  at  the 
instant  of  the  detaching  of  them,  and  that  they  then  and  there 
became  the  subject  of  larceny. 

In  passing  upon  that  contention  of  the  State  we  will  state  to 
you  the  general  tenor  and  progress  of  the  law  upon  the  subject  of 
severance. 

The  property  must  be  personal,  and  there  can  be  no  larceny 
of  things  fixed  to  the  soil;  but  as  the  taking  and  carrying  away 
would  necessarily  terminate  the  character  of  the  property  as 
realty  even  if  it  were  such,  it  has  been  held  that  the  important 
point  of  this  distinction  is  that  if  the  severance  from  the  realty  of 
anything  which  is  a  part  thereof,  or  annexed  thereto  so  as  to  go 
with  the  realty  by  descent,  or  in  case  of  a  conveyance,  is  made  by 
the  wrong-doer  himself,  so  that  the  taking  and  carrying  away  is  a 
continuous  act,  the  offense  is  not  larceny,  because  the  taking  and 
carrying  away  is  not  of  the  personal  property  of  another,  that 
which  was  severed  not  having  been  in  his  possession  as  a  chattel, 
but  only  as  a  portion  of  the  realty.     But  some  courts  have  ex- 
pressed their  disapproval  of  a    doctrine  so  technical  even  while 
compelled  to  follow  it;  and  in  many  cases  of  constructive  annexa- 
tion other  courts  have  held  the  taking  and  carrying  away  to  be 
larceny,  such  as  of  window  sashes  not  permanently  annexed  to  the 
building,  chandeliers,  doors  taken  from  their   hinges,  rails  in  a 
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fence,  belts  belonging  to  a  mill,  valves  in  a  portable  ptimp,  or  keys 
of  a  door,  etc.. 

It  often  has  been  ruled  that  if  once  severed  by  the  owner 
a  third  person,  or  the  thief  himself,  as  a  separate  transaction,  that 
part  of  the  realty  becomes  the  subject  of  larceny.  The  said  objec- 
tionable early  technical  ruling  has  been  modified  from  time  to 
time  in  England,  so  as  to  afford  protection  to  things  fixed  to 
the  freehold.  The  rule  was  never  satisfactory,  and  the  courts  in 
modem  times  have  been  inclined  to  confine  it  within  the  nar- 
rowest limits. 

The  question  now  before  this  Court  has  heretofore  been 
raised  in  this  State  many  years  ago  in  the  case  of  State  vs.  WU- 
liam  Hall  (5  Harr.  492) ,  who  was  indicted  for  stealing  four  copper 
pipes,  the  property  of  Dtmcan  and  WoUaston.  It  appeared  from 
the  evidence  that  these  pipes  were  part  of  a  steam  engine,  which 
was  attached  to  a  manufacturing  establishment  in  Wilmington  It 
was  contended,  on  behalf  of  the  prisoner,  that  these  pipes  could 
not  be  the  subject  of  larceny,  being  joined  to  the  freehold  and  a 
part  of  it ;  and  therefore  the  detaching  and  taking  them  away,  if 
done  at  the  same  time,  amounted  only  to  a  trespass. 

In  that  case  the  Court  charged  the  jury  that  the  question 
whether  this  was  or  was  not  a  larceny,  depended  on  whether  or 
not  the  severing  and  carrying  away  were  one  continuous 
transaction  and  said: — *'Larceny  is  the  felonous  stealing, 
taking  and  carrying  away  the  personal  goods  of  another.  If 
these  pipes  were  not,  when  carried  off,  the  personal  goods  of 
Duncan  and  WoUaston,  they  could  not  be  stolen.  As  a  part  of 
the  realty,  they  were  not  imder  the  protection  of  the  criminal  law 
so  as  to  make  the  taking  of  them  a  felony.  It  was  but  a  trespass. 
Whilst  a  part  of  the  engine,  which  was  itself  a  part  of  the  building, 
they  were  a  part  of  the  building;  and,  if  thus  taken  and  carried 
away,  by  one  act  of  severance  and  separation,  it  did  not  come 
within  the  difinition  of  larceny,  not  being  a  stealing  and  carry- 
ing away  of  personal  property.  But  if  they  were  severed  by  the 
defendant,  or  by  another,  at  one  time,  so  that  they  became  per- 
sonal property,  and  after  they  assumed  this  new  character,  were 
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taken  and  carried  away  by  him  with  a  felonous  intent,  itwas  a 
case  of  larceny,  and  the  prisoner  ought  to  be  convicted." 

In  that  case  the  Court  held  that  the  act  of  taking  and 
carrying  away  the  property  from  its  connection  with  the  realty, 
at  one  and  the  same  time,  with  intent  to  steal  it,  did  not  amotmt 
in  law  to  such  a  severance  as  to  change  it  from  realty  to  personalty 
and  make  such  continuous  transaction  larceny .  The  Court  in  that 
case  therefore  seems  to  have  held  that  there  must  be  first  the  act 
of  taking  it  from  its  connection  with  the  realty,  and  after  the  act 
of  taking  it  from  its  connection  with  the  realty  there  must  be  a 
subsequent  actual,  separate  act  of  taking  and  carrying  it  away, 
in  order  to  constitute  the  offense  of  larceny. 

In  view  of  the  tendency  of  the  more  modem  authorities 
since  the  date  of  this  decision  in  Harrington's  Reports  in  this 
State,  this  Court  have  imanimously  arrived  at  the  conclusion 
that  we  ought  to  depart  from  that  very  technical  and  tmsatis- 
factory  ruling  of  the  earlier  law  which  was  followed  by  the  Court 
in  this  Harrington  case;  and  that  we  should  hold  that  there  need 
not  be  first  an  act  of  severance  and  after  that  an  actual,  separate 
and  distinct  act  of  taking  and  carrying  away,  to  constitute  a 
severance  and  larceny,  but  that  the  act  of  taking  and  holding 
and  carrying  away,  at  and  from  the  instant  of  separating  it 
from  its  connection  with  the  realty— that  is,  the  one  continuous 
transaction  of  detaching  it  from  its  connection  with  the  realty, 
retaining  possesion  of  it  and  carrying  it  away,  with  intent  to 
conmiit  larceny,  amounts  to  a  severance  or  larceny  in  law  al- 
though the  severance  and  the  taking  and  the  carrying  away  are 
one  continuous  transaction.  When  done  by  the  accused  with  in- 
tent to  steal  it  the  detaching  of  the  article  from  its  connection  with 
the  realty  is  a  severance  which  thereupon  makes  it  personalty  and 
the  subject  of  larceny;  the  continuing  to  hold  it  thereafter,  for 
even  the  briefest  period  of  time,  is  in  sound  legal  contemplation 
and  construction,  a  taking,  and  the  removing  it  from  the  place 
of  such  taking  is  a  carrying  away  and  such  severance,  taking  and 
carrying  away,  with  intent  to  steal  it,  if  shown  by  the  evidence, 
win  amount  to  larceny. 
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So  that  we  say  to  you,  although  you  may  not  be  satisfied 
from  the  evidence  that  the  prisoner  took  these  articles  ofiE  the 
machinery  of  the  factory  and  from  their  connection  with  it  as 
real  estate  and  laid  them  down,  or  otherwise  ceased  to  hold 
them,  and  then  afterwards,  by  a  separate,  independent  act,  took 
them  into  his  possession  again  and  carried  them  away,  for  the  pur- 
pose of  larceny,~but  are  satisfied  that  the  severance  and  the  tak- 
ing and  canying  them  away  were  one  continuous  transaction 
with  intent  to  steal  the  articles,  then  you  may,  if  the  evidence  war- 
rants, find  it  to  be  a  severance  and  a  taking  and  carrying  away  so 
as  to  constitute  those  ingredients  of  the  offense  of  larceny. 

We  have  arrived  at  the  conclusion  to  depart  from  the  ruling 
in  5  Harrington,  because  we  consider  that  it  is   sound  judicial  ^ 
policy  to  do  so  and  is  necessary  for  the  protection  of  the  public. 

We  always  are  loath  when  a  question  has  been  raised  and 
argued  heretofore  before  this  Court  and  delibertly  considered  and 
decided,  especially  by  a  unanimous  Court,  to  overrule  a  prior  de- 
cission  of  the  Court;  preferring  to  leave  that  to  the  Supreme 
Court  of  the  State,  the  Court  of  highest  resort,  to  determine  fin- 
ally what  the  law  shall  be  if  either  party  desires  to  have  it  passed 
upon  by  the  Court  above  and  finally  settled.  But  in  these  crim- 
inal cases,  while  the  defendant  may  take  a  writ  of  error,  the  »State 
cannot  under  our  new  Constitution.  Therefore  if  we  should  de- 
cide against  the  State  the  question  could  not  be  taken  up  and 
passed  upon.  But  if  we  disregard  this  prior  decision  and  in 
doing  so  decide  against  the  prisoner,  he  can  take  it  up  and  have 
it  passed  upon  by  the  Court,  above,and  then  have  the  opinion  of 
the  Court  of  years  ago  and  the  opinion  of  the  Court  at  present, 
passed  upon  by  the  tribunal  provided  by  the  Constitution  for  that 
purpose  and  settled  definitely,  and  also  in  accordance  with  the 
modem  trend  of  authority ,if  the  Supreme  Court  deem  it  lawful 
and  proper  to  do  so. 

Now,  gentlemen,  as  we  stated  to  some  of  you  recently  in  an- 
other case,the  guilt  of  the  accused  person  may  be  proved  by  direct 
evidence,  that  is  by  someone  who  was  present  in  case  of  larceny, 
for  instance,  and  saw  the  prisoner  take  the  property  and  carry  it 
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away  with  intent  to  steal  it.  But  all  crimes  can  not  be  proven  by 
those  who  see  the  offense  committed,  because  a  crafty,  skillful 
criminal  will  select  some  time  to  do  the  stealing  when  nobody  is 
present  to  see  him  and  give  direct  evidence.  Therefore,  in  the  in- 
terese  of  the  adminstration  of  justice,  it  has  been  necessary  to 
prove  guilt  by  circumstantial  evidence,  as  we  call  it;  that  is,  by 
proving  those  circumstances  from  which  a  fair-minded  and  intell- 
igent jury  may  reasonably  infer  the  guilt  of  the  accused  person. 

In  this  case  the  State  contends  that  it  has  shown  to  you  that 
these  articles  were  found  in  the  possession  of  the  accused.  The 
law  is  that  where  stolen  property  is  f oimd  in  the  possession  of  an- 
other, recently  after  the  larceny  of  it,  the  party  in  possession  of  it 
is  presumed  to  be  guilty,  tmless  his  possession  is  satisfactorily  ex- 
plained or  his  innocence  is  otherwise  satisfactorily  shown  by  the 
evidence  before  the  jury. 

We  will  simply  add  that  every  prisoner  is  prestuned  to  be  in- 
nocent until  he  is  proven  guilty  beyond  a  reasonable  doubt. 

But  a  reasonable  doubt  is  not  a  trivial,  fanciful,  speculative 
doubt,  or  a  mere  possible  doubt,  but  is  such  a  substantial  doubt 
as  intelligent,  fair-minded  jurors  may  reasonably  entertain  after  a 
careful  consideration  of  all  the  relevant  evidence  in  the  case. 

Verdict,  guilty  with  a  recommendation  to  the  mercy 
of  the  Court. 
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Francis  J.  Bowring  vs.  Wilmington  Mallbablb  Iron  Com- 
pany, a  corporation  existing  tinder  the  laws  of  the  State  of 
Delaware. 

Personal   Injuries — Pleading — Demurrer — Action   by  Father  as 
next  Friend  of  his  Son — Action  by  Father  in  his  own  Right 
— Cause  of  Action  the  same — Emancipation  of  Son — 
— Relinquishment  of  Father's  Right — 
— Estoppel — Waiver. 

1.  The  fact  that  a  father  as  next  friend  sought  to  recover  for  his 
minor  child  damages  for  which  he  might  otherwise  have  maintained  an 
action  in  his  own  name, will  amount  to  a  waiver  or  relinc)uishment  of  the 
father's  right  in  favor  of  the  son,  or  to  an  emancipation  of  the  son  by 
the  father,  so  as  to  preclude  the  father  from  maintaining  an  action  in  his 
own  name. 

2.  But  the  next  friend  of  an  infant  plaintiff  is  not  a  partv  to  ike  action 
in  such  a  sense  that  the  judgment  therein  rendered  could  be  pleaded  in  bar 
of  any  cause  of  action  he  might  have  against  the  same  defendant  growing 
out  of  the  same  transaction.  The  actions  would  be  different — the  parties 
not  the  same.  A  verdict  against  a  person  serving  in  one  capacity  will  not 
estop  him  when  he  sues  in  another  (fistinct  capacity,  and  is  m  fact  a  differ- 
ent person  in  law. 

(May  22,  1907.) 
Lore,  C.  J.,  and  Grubb  and  Pbnnewill,  J.  J.,  sitting. 
Levin  Irving  Handy  and  Herbert  L.  Rice  for  plaintiff. 
Thomas  F.  Bayard  and  /.  Harvey  Whiteman  for  defendant. 
Superior  Court,  New  Castle  County,  May  Term,  1907. 

Action  on  thb  case  (No.  25,  February  Term,  1905),  to  re- 
cover from  the  defendant  damages  for  the  loss  of  services  of  his 
minor  son,  and  expenses  inctured  on  accoimt  of  personal  injtiries 
received  by  said  minor  in  an  accident  which  happened  in  the 
manufacturing  plant  of  said  company  upon  a  planing  machine, 
and  alleged  to  have  been  caused  by  the  defendant's  negligence. 

Demurrer  to  plea. 
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Pbnnbwill,  J.: — In  this  action  Francis  J.  Bowring,  the 
plaintiff,  is  seeking  to  recover  in  his  own  right  from  the  defen- 
dant company  damages  for  the  loss  of  services  of  his  minor 
son,  and  expenses  incurred  on  account  of  personal  injuries  re- 
ceived by  said  minor  in  an  accident  which  happened  in  the 
manufacturing  plant  of  said  company,  and  alleged  to  have  been 
caused  by  and  through  its  negligence. 

The  plaintiff,  in  a  former  action  brought  by  him  as  the  next 
friend  of  his  son,  to  the  May  Term  of  this  Court,  1904,  sought  to 
recover  from  said  company  damages  for  injuries  to  the  son  grow- 
ing out  of  the  same  accident;  and  in  that  case  a  verdict  was  ren- 
dered in  favor  of  the  defendant.  In  the  declaration  filed  by  the 
plaintiff  in  the  former  suit  the  injury  to  the  son  was  set  out  in  the 
following  language: 

''  And  by  reason  of  said  right  hand  of  said  plaintiff  thus  com- 
ing into  contact  with  said  revolving  knives,  said  hand  and  the 
fingers  and  thumb  thereof  were  cut,  torn,  broken,  wounded,  lac- 
erated, amputated  and  injured,  and  also  by  means  of  the  prem- 
ises, said  plaintiff  became  and  was  sick,  suffering,  sore,  bruised, 
wounded,  lamed  and  disordered,  and  so  continued  for  a  long  space 
of  time,  to  wit,  hitherto,  during  all  of  which  time  the  said  plaintiff 
suffered  and  imderwent  great  pain,  and  was  hindered  and  pre- 
vented from  transacting  and  attending  to  his  necessary  and  law- 
ful affairs  and  business  by  him  during  all  that  time  to  be  performed 
and  transacted,  and  lost  and  was  deprived  of  divers  great  gains, 
profits  and  advantages  which  he  might  and  otherwise  would  have 
derived  from  the  same,  and  also  the  said  plaintiff  was  forced  and 
obliged  to  then  and  there  have  his  fingers  and  thumb  amputated 
by  surgeons  in  the  endeavor  to  be  cured  of  the  wounds,  bruises 
and  injuries  so  received,  and  in  the  said  endeavor  was  forced  and 
obliged  to  then  and  there  lay  out  and  expend  divers  large  sums 
of  money,  to  wit,  three  himdred  dollars." 

In  the  present  case  the  plaintiff,  suing  in  his  individual  ca- 
pacity for  damages  sustained  by  him  because  of  the  injuries  re- 
ceived by  the  son,  uses  the  following  language  in  describing  his 
snjtmes: 
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''  And  by  reason  of  said  right  hand  of  said  Sam  Bowring  thus 
coming  into  contact  with  said  revolving  knives,  said  hand  and  the 
fingers  and  thumb  thereof  were  cut,  torn,  broken,  wounded,  lac- 
erated, amputated  and  injured,  and  also  by  means  of  the  prem- 
ises, said  Sam  Bowring  became  and  was  sick,  suffering,  sore, 
bruised,  wounded,  lamed  and  disordered,  and  so  continued  for  a 
long  space  of  time,  to  wit,  hitherto.  By  means  of  which  several 
premises,  he,  the  said  Sam  Bowring,  for  a  long  space  of  time,  to 
wit,  from  the  day  and  year  first  above  mentioned,  hitherto,  be- 
came and  was  unable  to  do  or  perform  the  necessary  afiEairs  and 
business  of  said  plaintiff,  so  being  his  father  and  master  as  afore- 
said, and  thereby  the  said  plaintiff  during  all  that  time  lost  and 
was  deprived  of  the  services  of  his  said  minor  son  and  servant,  to 
wit,  at  &c..  New  Castle  County  aforesaid,  and  also  by  means  of 
said  premises  the  said  plaintiff  was  forced  and  obUged  to  and  did 
necessarily  pay,  lay  out  and  expend  divers  sums  of  money,  in  the 
whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
Three  Hundred  Dollars,  in  and  about  endeavoring  the  cure  of 
said  Sam  Bowring,  then  and  there  being  his  minor  son  and  ser- 
vant as  aforesaid  of  the  wounds,  bruises  and  injuries  so  received." 

It  will  be  observed  that  in  the  plaintiff's  declaration  in  both 
cases  the  injuries  complained  of,  and  damages  claimed,  are  set 
out  in  practically  the  same  language,  the  action  being  for  the  son 
in  the  former  case,  and  for  the  father  in  the  latter  case,  and  in 
each  case  for  loss  of  services  and  expenses. 

On  February  5,  1907,  the  defendant  filed  in  the  cause  now 
before  the  Cotirt  a  plea,  wherein  it  is  alleged : 

"The  said  plaintiff  suffered  judgment  in  a  certain  action  in 
this  Cotirt,  in  which  he,  the  said  plaintiff  as  next  friend  of  one 
Sam  Bowring,  the  plaintiff's  minor  son,  proceeded  against  this 
defendant  on  the  same  statement  of  facts  and  pra3ring  for  jud^ 
ment  upon  said  statement  of  facts,  and  in  the  course  of  the  trial 
thereof,  introduced  evidence  in  support  of  said  same  statement  of 
facts,  including  evidence  for  loss  of  services  of  the  said  Sam  Bow- 
ring during  his  period  of  minority,  and  for  money  paid,  laid  out 
and  expended  in  the  endeavor  to  be  ctu-ed  of  the  wounds,  bruises 
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and  injuries  as  alleged  in  the  plaintiff's  declaration  in  said  suit." 
To  this  plea  the  plaintiff  demurred,  and  it  is  this  demurrer, 
which  having  been  argued  is  now  before  the  Court  for  determina- 
tion. 

The  demurrer  of  the  plaintiff  admits,  of  cotirse,  the  truth  of 
the  facts  alleged  in  the  plea  of  the  defendant,  and  the  precise 
point  raised,  therefore,  is  whether  the  former  action  brought  by 
the  plaintiff  is  a  bar  to  the  present  suit.  In  other  words,  does  the 
fact  that  the  father  sought  to  recover  for  his  minor  child  damages 
for  which  he  might  otherwise  have  maintained  an  action  in  his 
own  name,  amotmt  to  a  waiver  or  relinquishment  of  the  father's 
right  in  favor  of  the  son,  as  some  of  the  authorities  hold,  or  to  an 
emancipation  of  the  son  by  the  father,  as  held  by  others,  so  as  to 
preclude  the  father  from  maintaining  an  action  in  his  own  name? 

In  order  that  the  particular  question  presented  by  this  de- 
murrer, and  argued  by  counsel,  may  be  clearly  understood,  and 
not  confused  with  the  question  raised  by  another  demurrer  in 
this  case  argued  at  the  November  Term  of  this  Court,  1906,  and 
decided  without  an  opinion,  it  may  be  well  to  state  briefly  the 
point  involved  in  the  former  demurrer,  and  the  reasons  upon 
which  the  Court  based  their  decision.  This  is  made  the  more 
necessary  because  counsel  for  the  plaintiff  contends  that  the  plea 
now  demurred  to  is  the  same  as  the  one  demurred  to  before,  and 
that  the  Court,  therefore,  in  sustaining  the  first  demurrer,  has 
decided  the  question  now  sought  to  be  again  raised  by  the  defen- 
dant. 

While  the  plea  now  before  the  Cotirt  differs  from  the  former 
plea  only  in  adding  that  the  plaintiff  in  the  action  brought  for  the 
son  "introduced  evidence  in  support  of  the  same  statement  of 
facts"  etc.,  the  question  presented  to  the  Court,  and  argued  at 
length  by  cotmsel  on  both  sides,  was  entirely  different  from  the 
erne  argued  upon  the  first  demurrer.  In  the  first  argtunent  the 
contention  of  the  defendant  was  simply  this :  that  the  plaintiff  in 
the  second  case  having  previously  brought  suit  as  the  next  friend 
of  his  minor  child,  on  account  of  the  same  injuries  and  involving 
the  same  negligence,  and  having  prosecuted  the  case  to  judgment. 
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is  estopped  from  maintaining  another  action  in  his  own  name 
upon  the  same  statement  of  facts.  In  that  argument  the  defen- 
dant sought  to  invoke  the  doctrine  of  res  adjudicata,  contending 
that  the  plaintiff  was  estopped  from  maintaining  his  action,  and 
could  not  be  permitted  to  recover  damages  for  injuries,  the  de- 
fendant's Uability  for  which  had  been  adjudicated  in  the  former 
case.  That  was  the  only  point  presented,  and  the  specific  ques- 
tion whether  the  plaintiff  was  barred  of  his  action  by  seeking  to 
recover  for  his  son  damages  which  he  himself  might  have  sued 
for  was  in  no  wise  considered. 

In  sustaining  the  former  demurrer  this  Court  decided  that 
the  action  brought  by  the  father  as  next  friend  for  his  minor 
child  was  not  a  bar  to  a  subsequent  action  by  the  father  in  his 
own  right,  and  for  the  reason,  that  the  next  friend  of  an  infant 
plaintiff  is  not  a  party  to  the  action  in  such  a  sense  that  the 
judgment  therein  rendered  could  be  pleaded  in  bar  of  any  cause  of 
action  he  might  have  against  the  same  defendant  growing  out  of 
the  same  transaction.  The  actions,  it  was  held,  were  essentially 
different,  and  the  parties  thereto  not  the  same.  A  verdict  a- 
gainst  a  person  suing  in  one  capacity  will  not  estop  him  when  he 
sues  in  another  distinct  capacity,  and  in  fact,  is  a  different 
person  in  law.  Estoppels  arise  between  the  same  parties  when 
litigating  the  same  subject  matter  in  a  subsequent  suit  in  the 
same  right  or  capacity,  and  not  otherwise.  The  case  of  Bernard 
vs.  Merrill,  et  al.,  91  Me.,  358,  seemed  to  the  Cotirt  to  be  an  au- 
thority not  only  directly  in  point  but  remarkably  well  considered. 
It  was  approved  and  followed  by  this  Court. 

Having  now  stated  the  question  determined  in  our  disposi- 
tion  of  the  former  demurrer,  we  will  consider  the  point  presented 
and  argued  by  counsel  in  the  demurrer  now  before  us. 

Counsel  for  the  defendant  in  their  brief  declare  that  the  ob- 
ject of  the  plea  last  filed  is  to  bar  the  plaintiff  from  recovering  in 
this  action,  because  his  acts  and  conduct  in  the  former  suit  con- 
stituted an  emancipation  of  his  son  and  a  determination  of  the 
servitude  that  grows  out  of  the  relation  of  parent  and  child  dur- 
ing the  period  of  the  child's  minority.     Did  the  act  of  the  father 
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in  seeking  to  recover  for  his  son  damages  for  the  son's  loss  of 
time  and  impaired  ability  to  labor,  and  expenses  incurred,  be- 
catise  of  his  injuries,  constitute  such  an  emancipation  of  the  son, 
or  relinqtiishment  of  the  father's  right  in  favor  of  the  son,  as 
would  prevent  the  plaintiff  from  maintaining  his  present  action? 
It  is  unquestionably  the  law  of  this  State  that  a  father  may 
not  only  voluntarily  and  expressly  emancipate  his  minor  son,  but 
such  emancipation  may  be  implied  by  law  from  circumstances, 
or  inferred  from  the  conduct  of  the  parent. 

In  Farrel  vs.  Farrel,  3  Houst.  633,  the  Court  said: 
'*  Or  emancipation  may  be  implied  from  the  conduct  and  re- 
lations of  the  parties,  that  is  to  say,  the  emancipation  or  freedom 
•  of  the  son  to  labor  for  his  own  living  may  be  inferred  from  the 
fact  that  his  father  has  knowingly  permitted  him  to  enter  into 
contracts  and  manage  business  for  himself  or  on  his  own  account 
for  a  considerable  length  of  time.  Or  when  a  minor  son  makes  a 
contract  for  his  services  on  his  own  accotmt  and  the  father  knows 
of  it  and  makes  no  objection,  there  is,  it  seems,  an  implied  assent 
on  his  part  that  the  son  shall  have  his  own  earnings.  Armstrong 
vs.  McDonald,  10  Barbour  300.  If  a  father  emancipates  his 
minor  child  and  such  child  by  industry  accumulates  money,  the 
money  is  his  and  not  his  father's.  And  if  the  father  receives 
money  from  such  minor  child,  not  as  due  to  or  belonging  to  him- 
self, but  receives  it  and  recognizes  it  as  money  belonging  to  his 
child,  he  cannot  afterward  legally  claim  or  hold  it  as  his  own, 
on  the  ground  of  its  being  the  fruits  or  profits  of  such  child's  la- 
bor; and  more  especially  if  it  was  understood  between  them  that 
the  father  received  it  either  to  invest  or  hold  it  for  his  child's 
benefit. 

**It  has  been  contended  by  the  counsel  for  the  defendant 
that  if  any  money  was  paid  to  him  by  his  son,  it  was  paid  volun- 
tarily and  that  as  the  money  was  the  earning  of  a  minor  child,  it 
cannot  now  be  recovered  back.  In  other  words,  that  there  is  no 
legal  obUgation  resting  on  the  father  to  restore  the  money  to  his 
son.  Now  this  depends  upon  the  question  as  to  whether  the 
father  by  his  conduct  toward  his  son  emancipated  him  from  his 
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service.  If  he  emancipated  him,  then  the  money  earned  by  the 
son  belonged  to  the  son ;  and  the  latter  has  just  as  much  right  to 
maintain  this  action  and  to  recover  whatever  amotmt  is  due  to 
him  as  any  other  person  would  have  to  recover  back  money  which 
he  had  deposited  in  the  hands  of  another." 

In  the  case  of  Gooden  by  her  next  friend,  L.  L.  Gooden,  vs, 
Boyl,  et  al,,  85  Iowa  592,  the  Supreme  Court  of  that  State  said: 
"There  is  no  liability  of  the  defendant  to  the  father,  tmder  the 
contract.  If  there  ever  was  such  liability  there  is  none  now,  for 
the  father  by  commencing  this  suit,  as  the  next  friend  of  his  child. 
by  that  very  act  releases  the  defendant  from  any  supposed  liabil- 
ity there  may  be  to  him  under  the  contract." 

In  Abeles  vs.  Brans-field,  19  Kansas  16,  which  was  a  suit 
brought  by  the  mother  as  the  next  friend  of  her  son,  the  Supreme 
Court  said:  "As  she  (the  mother)  commenced  this  action  in  her 
own  name,  as  his  next  friend,  and  set  forth  in  the  petition  said 
loss  of  time  and  said  expenses  as  a  part  of  her  son's  expenses,  and 
asked  judgment  in  favor  of  her  son  for  such  damages,  it  must  now 
be  conclusively  presumed  that  she  relinquished  and  gave  to  her 
son  all  claim  she  might  have  had  for  compensation  for  such  loss  of 
time  and  such  expenses. 

**  By  this  act  of  commencing  and  prosecuting  this  action, 
Mrs.  Bransfield  gave  to  her  son  all  her  claim  for  compensation  for 
his  loss  of  time  and  expenses  occasioned  by  said  accident." 

The  case  of  Baker  vs.  Flint,  etc.  R.  R.  Co.,  91  Mich.  298.  is 
strikingly  similar  to  the  one  now  before  the  Court.  The  only 
diflEerence  is  that  in  the  Michigan  case  a  verdict  was  rendered  in 
favor  of  the  plaintiflE.  But  that  diflEerence  in  no  wise  aflEects  the 
principle  now  under  consideration.  It  was  a  suit  to  recover  dam- 
ages sustained  by  the  plaintiflE,  and  arising  out  of  the  same  acci- 
dent that  resulted  in  his  son  Oscar's  injuries.  The  claim  was  for 
the  loss  of  the  son's  services  during  minority  and  for  money  ex- 
pended, etc.  The  question  to  be  decided  was:  ''Whether  the 
plaintiflE  is  estopped  from  recovery  for  loss  of  his  son's  services 
during  minority  by  reason  of  a  claimed  recovery  for  the  same 


Digitized  by 


Google 


BOWRING  vs.  WIL.  MAL.  I.  CO. 339 

OPINION. 

services  in  Oscar's  suit,  where  the  plaintiff  appeared  as  his  next 
friend." 

The  trial  Court  directed  the  jury  that,  **as  none  of  the  items 
involved  in  that  smt  could  be  legally  proved  or  recovered  for  in 
the  suit  brought  by  Oscar,  therefore  the  plaintiff  would  not  be 
barred  from  recovering  such  damages  in  this  action." 

The  case  was  taken  to  the  Supreme  Court  on  writ  of  error, 
and  Long,  Judge,  in  delivering  the  opinion,  said:  "We  have 
looked  into  the  former  record, — ^the  suit  of  Oscar  against  the  de- 
fendant company — ^and  find  that  the  declaration  in  that  case 
contains  two  cotmts.      *    *    *    * 

"In  the  second  count  it  is  stated  that  he  so  remained  for  a 
long  space  of  time,  to  wit,  from  thence  hitherto,  during  all  of 
which  time  he,  the  plaintiff,  suffered  great  pain  and  was  and  is 
hindered  and  prevented  from  doing  any  work  and  from  attending 
school,  and  is  and  always  will  be,  hindered  and  disabled  from 
earning  his  own  living;  wherefore  the  plaintiff  says  that  he  is  in- 
jured and  hath  sustained  damage,  etc. 

"Evidence  was  introduced  by  the  plaintiff,  under  the  de- 
claration, to  sustain  his  cause  of  action." 

It  was  contended  that  though  Oscar  did  recover  for  the  value 
of  such  services  in  his  smt,  yet  the  plaintiff  would  not  be  barred 
from  recovery  or  estopped  from  making  claim  therefor,  for  the 
reason  that  as  matter  of  law  Oscar  had  no  right  to  recover  for 
such  damages  in  his  smt.  Upon  this  point  the  Supreme  Court 
said :  "It  appears  that  the  plaintiff  in  this  case,  as  next  friend  of 
his  son  Oscar,  took  part  in  the  trial  of  the  former  case  and  insisted 
upon  a  recovery  by  his  son  for  the  very  damages — that  is,the  val- 
ue of  the  loss  of  Oscar's  services — ^which  he  now  seeks  to  recover 
in  the  present  case.  It  is  undoubtedly  true  that  as  matter  of  law, 
Oscar  had  no  right  in  his  suit  to  recover  such  damages  without  the 
consent  of  his  father,  but  he  did  recover  with  the  consent  of  his 
father ;  therefore  the  father  is  now  estopped  from  setting  up  claim 
for  the  same  damages  in  this  smt  in  lus  own  name.  It  is  true 
that  the  earnings  of  a  minor  son  belong  to  the  father  tmless  the 
father  has  given  him  his  time  and  earnings ;  but  the  father  cannot 
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recover  for  such  earnings  when  he  has  emancipated  him.  If  the 
case  here  had  been  for  the  earnings  of  the  minor  son  and  it  ap- 
peared that  in  a  former  action  by  the  son,  the  father  acting  as  his 
next  friend,  he  had  recovered  the  value  of  his  wages  with  the  con- 
sent of  his  father,  that  fact  would  be  held  tantamount  to  manu- 
mission of  the  infant  as  far  as  that  suit  was  concerned,  and  the 
father  would  be  estopped  from  recovery  of  the  same  wages. 
There  can  be  no  distinction  between  such  a  case  and  the  present, 
and  the  fact  that  the  father  appeared  and  prosecuted  as  next 
friend  was  tantamount  to  a  relinquishment  of  such  loss  of  services. 
The  Court  should  have  admitted  the  evidence  and  have  directed 
the  jury  that  no  recovery  could  be  had  by  the  father  for  the  loss  of 
such  services,  as  their  value  had  already  been  recovered  by  the  son 
with  the  father's  conser  t. 

We  will  now  notice  some  of  the  cases  cited  by  cotmsel  for  the 
plaintiflE,  and  only  those  upon  which  he  seemed  most  confidently 
to  rely.  The  others  do  not  appear  to  be  at  all  applicable  to  the 
present  discussion,  or  at  least  they  are  clearly  distinguishable 
from  the  present  case. 

The  case  of  Peppercorn  vs.  Black  River  Falls,  89  Wis.  36,  is 
one  of  those  upon  which  much  stress  was  laid,  but  upon  examina- 
tion we  find  that  it  does  not  appear  that  the  father  was  in  any  way 
connected  with  the  son's  suit.  Manifestly,  therefore,  the  plain- 
tiff could  not  recover  for  loss  of  time  during  his  minority.  It 
belonged  to  the  father  unless  he  had  relinquished  his  right  thereto, 
and  he  had  not  done  so  by  seeking  to  recover  the  same  for  his  son. 

In  the  case  of  Wilton  vs.  Middlesex  R.  /?.,  125  Mass.  130, 
there  is  nothing  to  show  that  in  the  previous  suit  brought  by  the 
father  as  next  friend  of  his  daughter,  any  claim  was  made  for 
damages  for  loss  of  time  or  services,  or  in  fact  for  any  damages  to 
which  the  father  would  hdve  been  legally  entitled.  The  Court 
very  properly  said :  '*  The  previous  suit  is  not  a  bar  to  the  present. 
a|e  ♦  ♦  The  meastu'e  of  damages  in  the  former  action  was  the 
injury  to  the  child  and  not  the  injury  to  the  father." 

And  in  the  later  Massachusetts  case  of  Morgan  vs.  Pacific, 
125  Mctss.  130,  which  cotmsel  for  the  plaintiff  says  was  subse- 
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quent  to  the  Michigan  case,  we  find  that  the  previous  action 
was  brought  by  the  daughter  and  settled  for  a  certain  sum, 
which  was  paid  to  the  father  as  gtiardian  of  his  daughter.  In 
fact,  it  was  agreed  that  in  the  suit  by  the  daughter  no  claim  was 
made  for  expenses  or  loss  of  services. 

The  case  of  Texas  and  P.  Ry.  Co,  vs.  Morris,  66  Tex.  133 ;  18 
S.  W.,  345,  appears  at  first  to  be  an  authority  in  support  of  plain- 
tiff's contention,  and  in  direct  conflict  with  the  authorities  cited 
by  the  defendant.  Upon  a  careful  examination,  however,  it  is 
fotmd  not  to  be  so.  The  Court  in  that  case  held  that  in  an  action 
by  a  minor  against  a  railroad  company  for  personal  injuries  no  re- 
covery can  be  had  for  plaintiff's  diminished  capacity  to  earn  dur- 
ing his  minority,  as  such  earnings  belong  to  plaintiff's  father, 
unless  there  is  proof  of  plaintiff's  emancipation  by  his  father;  and 
it  further  held  that  the  fact  that  the  stiit  is  brought  by  plaintiff's 
fttther  as  his  next  friend  does  not  constitute  a  relinquishment  by 
the  father  of  any  claim  he  might  assert  on  account  of  plaintiff's 
diminished  capacity  to  earn  dtu'ing  his  minority. 

The  trial  Cotirt  had  instructed  the  jury  "that  in  estimating 
damages  they  might  take  into  consideration  any  reduction  of  the 
power  and  capacity  of  the  appellee  to  earn  money." 

The  Supreme  Court  held  such  instruction  error,  it  is  true,  but 
said,  "there  was  nothing  in  the  pleadings  to  indicate  any  intent- 
ion on  the  part  of  the  parent  to  relinquish  all  claim  which  he 
might  make" ;  thereby  clearly  intimating  that  if  the  father  had 
made  the  claim  for  the  son,  he  could  not  have  recovered  for  him- 
self. The  Court  expressly  distinguished  the  case  from  that  of 
Abeles  vs.  Bransfield,  cited  by  the  defendant. 

There  remains  to  notice  the  case  of  Lieberman  vs.  Third 
Avenue  R.  R.  Co.  (Supreme  Court  N.  Y.  ),25Misc.  Reps.  704  (56 
N.  Y.  S.  577),  and  upon  this  the  plaintiff  lays  particular  stress  as 
being  diametrically  opposed  to  the  Michigan  case,  and  decided 
seven  years  later. 

In  this  case  the  appellate  court  said  the  minor  could  not  re- 
cover for  loss  of  wages  unless  he  had  been  emancipated  by  the 
father,  and  that  there  was  no  evidence  of  such  emancipation.     It 
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was  held  that  the  mere  allegation  **that  the  deponent  is  unable  to 
perfonn  any  work,  and  has  been  seriously  injured  and  damaged, 
does  not  show  an  emancipation,  but  is,  at  most,  a  statement  that 
the  plaintiff's  injuries  are  of  such  a  character  as  to  prevent  the 
performance  of  any  work.** 

We  cannot  tell  just  what  the  pleadings  were  in  the  suit  by 
the  son,  and  it  is  not  clear,  therefore,  that  the  claim  made  by  the 
father  as  guardian  for  the  son  embraced  everything  that  the 
father  might  have  sued  for.  But,  however  this  may  be,  the  posi- 
tion taken  in  the  Michigan  case  seems  to  us  to  be  more  consistent 
with  sound  reason  and  authority.  And  we  may  say  here,  since 
counsel  for  the  plaintiff  contends  otherwise,  that  we  think  the 
decision  in  the  Michigan  case  is  entirely  consistent  with  the  case 
of  Bernard  vs,  Merrill  already  referred  to,  and  upon  the  authority 
of  which  this  Cotirt  based  its  decision  in  the  first  demurrer. 

The  question  of  the  child*s  emancipation,  or  relinquishment 
of  the  father's  right,  was  not  involved  in  the  case  of  Bernard  vs. 
Merrill,  The  Court  nowhere  in  the  opinion  alluded  to  that 
question,  nor  could  it  have  been  considered  under  the  pleadings 
and  facts  involved  therein.  There  is  no  conflict  between  the  two 
decisions. 

We  think  the  Court  in  the  Michigan  case  of  Baker  vs,  Flini 
correctly  stated  the  law  applicable  thereto,  and  can  see  no  differ- 
ence in  principle  between  that  case  and  the  one  at  bar.  In  the 
one  case  the  verdict  was  in  favor  of  the  plaintiff  and  in  the  other 
in  favor  of  the  defendant.  But  the  difference  is  wholly  without 
significance,  as  the  acts  of  the  parent  in  each  case  when  suing  as 
next  friend  of  his  minor  child  were  the  same,  for  both  declared  for 
damages,  to  which  the  parent  was  entitled,  for  a  period  of  time 
beginning  with  the  date  of  the  accident,  and  introduced  evidence 
covering  that  period.  Where  the  verdict  is  in  favor  of  the  plain- 
tiff it  might  possibly  be  argued  that  it  was  for  the  injtuy  to  the 
son  only  and  that  the  loss  of  time  and  labor  were  not  considered, 
but  when  in  favor  of  the  defendant  it  must  be  conceded  that  the 
jtiry  considered  every  claim  and  allowed  damages  for  none.  The 
action  of  the  father  of  Samuel  Bowring  in  declaring  as  he  did,*as 
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next  friend  of  his  son,  and  following  up  his  declaration  with  evi- 
dence, constituted  an  emancipation  of  his  son,  or  at  least  a  relin- 
quishment of  his  own  right,  which  operated  as  an  estoppel  a- 
gainst  his  recovery  of  damages  for  his  son's  services  and  expenses 
incurred  by  the  father. 

The  demurrer  is  overruled. 


Statb  vs.  Abraham  L.  Tyre. 

Criminal  Law — Indictment — Violation  of  Election  Law — Statute 
— Constitution — Delay  in  Prosecuting — Motion  to  Discharge 
— Endorsement  on  Indictment — Jurisdiction  of  Court;  Not 
Lost  by  Failure  of  State  to  Move  for  a  Continuance 
— Ballots;  Misreading;  Destruction  or  Alteration  of 
— Circumstantial  Evidence — Perjured  Witness; 
Testimony  of — Character  Evidence. 

1.  An  indictment  having  been  found  at  the  May  Term,  and  the 
State  having  had  the  case  continued  at  the  September  Term,  the  defendant 
is  not  entitled  to  be  discharged  under  the  statute. 

2.  An  indictment  will  not  be  quashed  because  an  endorsement  made 
on  the  back  thereof  by  the  Attorney-General  states  a  violation  of  a  certain 
section,  when  all  the  counts  charge  a  violation  of  another  section  of  the  act. 

3.  The  Court  does  not  lose  jurisdiction  of  a  case  by  the  mere  ending 
of  a  term  of  court  and  the  failure  of  the  Attorney-General  to  formally  move 
for  a  continuance. 

4.  Although  the  indictment  in  each  of  the  counts,  charges  the  un- 
lawful act  therein  described  in  respect  to  fifty  ballots,  it  would  be  suffic- 
ient to  warrant  conviction  if  the  evidence  ^owed  the  defendant  to  be 
guilty  in  respect  to  any  less  or  greater  number. 

5.  Ballots  cast  at  a  primary  election  are  papers  or  evidence  within 
the  meaning  of  the  Act,  and  rec^uired  to  be  delivered  to  the  Sheriff.  Any 
person  stealing,  wilfully  destroymg  of  etc.,  such  ballots  or  any  part  of 
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them  or  fraudulentlv  making  any   entry,  erasure  or   alteration  in  them 
would  be  guilty  under  the  Act. 

6.  If  at  the  time  of  the  counting  of  the  votes  at  the  close  of  the  polls 
the  inspector  wilfully  read  the  name  of  a  cimdidate  other  than  the  one 
voted  for,  that  would  constitute  a  violation  of  the  Act,  and  so  would 
any  wilful  changing  or  destruction  of  the  ballots. 

7.  The  law  relating  to  circumstantial  evidence  stated. 

8.  The  degree  of  credit  which  ought  to  be  g[iven  to  the  testimony  of  a 
witness  who  has  perjured  himself  in  a  former  trial  stated. 

9.  The  rule  as  to  character  testimony  stated. 

(November  22,  1906;  June  5,  1907.) 

LoRB,  C.  J.,  and  Spruancb  and  Boycb,  J.  J.,  sitting. 

Robert  H,  Richards,  Attorney-General,  and  Daniel  0,  Has- 
tings, Deputy  Attorney-General,  for  the  State. 

J.  Frank  Ball  for  the  defendant. 

Coiirt  of  General  Sessions,  New  Castle  County,  November 
Term,  1906. 

The  defendant  was  indicted  for  the  violation  of  Chapter  393, 
Vol,  20,  Laws  of  Delaware,  being  *'  An  act  to  provide  for  the  purity 
of  primary  elections  in  New  Castle  Cotmty."  The  indictment 
contained  seven  cotmts,  the  substance  of  which  is  stated  in  the 
charge  of  the  Court. 

At  the  first  trial.  Ball  for  the  defendant  made  a  motion  that 
the  defendant  be  discharged,  on  the  grotmd  that  the  indictment 
was  fotmd  at  the  May  Term,  1906;  that  at  the  September  Term, 
the  State,  not  being  ready  to  proceed  with  the  trial,  had  the  case 
continued  until  the  November  Term;  that  the  second  term  having 
passed  without  trial,  the  defendant  should  be  dismissed,  under 
the  statute  (Rev.  Code,  Sec,  17,  p.  858),  providing  that  **If  any 
person  shall  be  committed  for  treason,  or  felony,  and  shall  not  be 
indicted  and  tried  at  the  next  term  of  the  Court  where  such  crime 
is  cognizable,  he  shall  be  set  at  liberty  on  bail,  tmless  it  appear  by 
affidavit  that  the  witnesses  for  the  State  (naming  them)  could  not 
then  be  had ;  and  if  such  prisoner  shall  not  be  indicted  and  tried 
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at  the  second  term  after  his  commitment,  he  shall  be  discharged 
from  prison. 

State  vs.  McDaniel  etal.,4  PennewiU  96. 

BoYCB,  J. : — In  the  case  of  State  vs.  McDaniel  etal.,4  Penne- 
wiU 96,  the  defendants  were  ready  for  trial  at  the  second  term 
and  the  State  was  not  ready,  and  asked  to  have  the  case  continued 
and  the  Cotirt  tmder  the  circumstances  simply  refused  to 
continue  the  case,  whereupon  the  Attorney-General  entered  a 
noUe  prosequi  and  the  prisoners  were  discharged.  The  ruling  in 
that  case  does  not  apply  to  the  question  now  raised. 

We  decline  to  grant  the  application  to  dismiss  the  defendant. 

Mr.  Ball: — ^Then  I  move  to  quash  this  indictment.  It  is 
endorsed  on  the  back,  *'  May  Term,  1906.  Indictment  for  violat- 
ing Sec.  16,  Chap.  393,  Vol.  20,  Laws  of  Delaware,  by  wilfully  de- 
stroying, mutilating,  defacing,  falsif)dng,  fraudulently  removing, 
secreting  and  altering  ballots  taken  at  a  primary  election";  and 
the  witnesses  are  named  thereon. 

This  is  the  Attomey-Generars  endorsement,  and  I  hold  it  is 
a  part  and  parcel  of  the  indictment  and  should  be  considered  as 
part  of  the  indictment  offered  to  and  considered  by  the  Grand 
Jury,  and  the  Grand  Jury  indicted  this  defendant  for  the  things 
stated  on  the  back  of  the  indictment,  among  others,  for  violating 
Sec.  16,  Chap.  393,  Vol.  20,  Laws  of  Delaware. 

There  are  seven  counts  in  the  indictment  and  each  count 
specifically  states  that  Abraham  L.  Tyre,  this  defendant,  was 
not  then  and  there  an  officer  of  said  primary  election  ''and  not 
then  and  there  being  an  officer  such  as  is  mentioned  in  Sec.  16 
of  said  Chap.  393,  Vol.  20,  Laws  of  Delaware.'' 

I  therefore  hold  that  on  the  face  of  each  count  itself  this  de- 
fendant cannot  be  indicted  under  this  indictment. 

BoYCE,  J. : — ^We  decUne  to  quash  the  indictment. 

(The  first  trial,  which  closed  November  22,  1906,  resulted  in 
a  disagreement  of  the  jury). 

On  the  first  day  of  the  succeeding  February  Term  of  Court 
the  defendant.  Tyre,  not  being  present  in  Cotirt,  the  Attorney- 
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General  moved  that  a  capias  be  issued  for  him  returnable  forth- 
with. Ball,  for  the  defendant,  opposed  the  issuing  of  the  capias, 
stating  that  no  bond  had  been  given  to  the  Court  for  the  appear- 
ance of  the  defendant  at  this  term. 

Lore,  C.  J.: — ^There  is  a  case  standing  open  on  the  docket 
against  the  defendant  which  has  not  been  determined  finally. 

Mr.  Ball: — The  Attorney-General  determined  the  case  by 
failing  to  continue  it  at  the  last  term.  I  can  produce  authority 
at  the  proper  time.  I  had  no  idea  that  this  case  would  be  called 
to-day.  I  therefore  ask  that  your  Honors  give  me  until  next 
Monday  to  collect  my  authorities,  as  I  want  to  argue  the  matter 
before  your  Honors. 

Richards,  Attorney-General: — ^As  I  view  the  matter,  there  is 
nothing  for  the  State  to  reply  to  at  this  stage.  There  is  upon  the 
docket  of  this  Court  at  this  term  the  case  of  State  vs.  Abraham  L. 
Tyre.  As  I  undertandthe  learned  counsel's  contention,  it  is  that 
that  case  is  improperly  upon  the  docket  of  criminal  cases  at  this 
term.  I  suppose  the  proper  motion  for  him  to  make  would  be  to 
strike  the  case  from  the  docket.  He  has  not  made  that  motion 
and  the  State  has  nothing  to  say,  only  to  ask  for  a  capias  return- 
able to-morrow  morning  at  ten  o'clock. 

Lore,  C.  J. : — The  Court  will  hear  any  motion  you  have  to 
make,  Mr.  Ball,  upon  the  return  of  the  capias.  As  it  stands  now 
we  have  no  alternative  than  to  order  that  the  capias  be  issued  re- 
turnable to-morrow  morning  at  ten  o'clock. 

The  following  morning  the  Attorney-General  stated  that  the 
capias  had  been  issued  and  returned  non  est.  Ball,  for  defendant 
thereupon  made  a  motion  to  strike  the  case  of  Stale  vs.  Abraham 
L.  Tyre  from  the  docket  of  criminal  cases  for  the  present  Febru- 
ary Term,  and  produced  and  read  two  affidavits  made  by  the 
Clerk  of  the  Court,  Winfield  S.  Quigley,  and  his  Deputy,  George 
Janvier,  respectively,  to  the  effect  that  no  motion  was  made  by 
the  Attorney-General  or  his  Deputy  at  the  November  Term,  1906, 
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of  the  Court  of  General  Sessions  for  the  continuance  of  the  case 
of  State  vs.  Abraham  L.  Tyre  to  the  present  February  Tenn  of 
Court,  after  the  jury  had  disagreed  in  the  trial  of  said  Tyre  upon 
the  same  indictment  at  said  November  Term. 

Mr.  Ball  contended  that  under  the  above  state  of  facts 
there  was  no  case  against  the  defendant  Tyre  lawfully  before  the 
Court  of  General  Sessions;  that  while  applications  for  contin- 
uance are  addressed  to  the  discretion  of  the  Court,  there  are  cer- 
tain rules  which  are  recognized  as  regulating  such  discretion. 
These  rules,  as  far  as  they  relate  to  criminal  cases,  are:  first,  on 
application  of  the  prosecution ;  second,  on  appUcation  of  the 
defendant. 

White  on  Criminal  Law,  Vol,  3,  p,  411,  says  that  the  only 
way  a  criminal  case  has  ever  been  continued  from  term  to  term 
of  this  court  has  been  on  motion  either  by  the  prosecution,  by  the 
Attorney-General  his  Deputy  or  some  one  representing  the  prose- 
cution, or  by  the  defendant  either  in  person  or  by  his  Attorney. 
And  upon  consultation  of  all  the  authorities  I  cannot  find  any 
other  practice.  To  hold  that  a  mere  general  motion  for  the  con- 
tinuance to  the  next  term  of  all  rules,  references  and  other  matters 
excepting  motions  for  final  judgment  made  at  the  end  of  a  term 
by  some  attorney  who  represented  neither  the  prosecution  nor 
the  defendant,  would  have  any  such  result  as  the  continuance  of 
a  criminal  case,  is  flying  in  the  teeth  of  all  the  recognized  au- 
thorities on  this  subject. 

In  the  cases  of  State  vs.  Hawkins,  2  Pennewill  474,  and  State 
«5.  McDaniel  etal.,4  Pennewill  96,  this  Court  has  laid  down  and 
prescribed  the  practice  in  the  matter  of  the  continuance  of  crim- 
inal cases  which  has  been  followed  by  this  Court  ever  since,  name- 
ly, that  an  affidavit  must  be  made  stating  the  name  of  the  ab- 
sent witness  and  what  is  proposed  to  be  proved  by  him. 

BoYCB,  J.: — That  rule  was  promulgated  to  prevent  delay 
in  trials. 

Mr.  Ball: — This  Court  has  said  that  that  identical  practice 
affects  the  prosecution  the  same  as  it  does  the  defendant.  What 
was  the  effect  of  the  action  of  the  Attorney-General  at  the  last 
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term  of  Court  but  to  delay  this  trial?  The  trial  of  the  defendant 
ended  in  a  mistrial,  and  during  the  whole  of  the  balance  of  the 
said  term  the  defendant  was  in  attendance  on  this  Court  each 
day  thereof,  ready  and  waiting  to  go  to  trial  so  as  to  have  his  case 
finally  disposed  of  by  the  verdict  of  the  jury  then  in  attendance. 
Notwithstanding  that,  the  Attorney-General  allowed  said  term  to 
pass  without  moving  for  the  trial  of  this  defendant  after  the  mis- 
trial, and  without  moving  for  the  contintiance  of  the  case  to  this 
present  term  of  Court.  Your  Honors  will  not  say  that  the  rule 
against  delay  applies  only  to  the  defendant  and  that  the  State 
can  continue  from  term  to  term  ad  infinitum^  and  your  Honors 
have  been  careful  to  see  that  only  the  proper  method  has  been 
employed  where  a  continuance  has  been  granted.  This  case 
went  over  from  the  last  term  of  Court  without  any  motion  made 
upon  the  part  of  the  prosecution  or  of  the  defendant.  The  State 
would  not  have  been  granted  a  contintiance  in  this  case  on  the 
ground  of  the  absence  of  a  material  witness  tmless  the  Attorney- 
General  had  presented  an  affidavit  giving  the  name  of  the  absent 
witness  and  what  he  expected  to  prove  by  him.  The  defendant 
has  a  right  to  know  upon  what  ground  the  Attorney-General 
applies  for  a  continuance  of  this  case;  a  right  to  know  why  he  is 
not  tried  at  the  term  where  he  presents  himself  to  be  tried,  the 
same  as  the  State  has  a  right  to  know  why  the  defendant  is  not 
ready  for  trial  at  that  partictilar  term  of  Cotirt. 

To  admit  this  kind  of  practice  would  be  contrary  to  the  prac- 
tice laid  down  by  this  Court  in  State  vs,  Hawkins  and  State  vs. 
McDaniel,  already  referred  to.  If  by  general  motion  a  criminal 
case  can  be  carried  over  from  one  term  to  another,  why  cannot 
the  Attorney-General  do  it  for  a  dozen  terms? 

BoYCE,  J. : — You  will  remember  that  there  were  very  pecu- 
liar circumstances,  which  it  is  not  necessary  to  refer  to,  sur- 
rounding the  case  of  State  vs.  McDaniel, 

Did  not  we  practically  pass  upon  all  this  in  this  case  at  the 
last  term? 

Mr,  Ball: — No  sir.     My  motion  was  made  then  at  the  time 
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the  Attorney-General  was  ready  for  trial  and  not  at  the  time 
when  the  motion  was  made  for  a  continuance. 

Richards,  Attorney-General: — Under  the  Constitition,  the 
defendant  of  course  has  a  right  to  a  speedy  trial,  but  constitu- 
tional rights  are  not  different  from  statutory  rights.  It  is  neces- 
sary for  the  defendant,  in  order  to  take  advantage  of  those  rights, 
to  claim  them  before  the  Court.  He  cannot  sit  still  before  the 
Court  and  say  nothing,  and  then  come  into  Court  claiming  that 
he  was  deprived  of  a  constitutional  right  which  he  has  made  no 
effort  to  claim  or  avail  himself  of. 

The  case  of  the  State  vs.  McDaniel,  cited  by  the  learned 
cotmsel  for  the  defendant,  has  no  relevancy  to  the  question  now 
before  this  Court. 

The  question  before  your  Honors  is  whether  this  Court  has 
lost  jurisdiction  of  the  case  of  State  vs.  Abraham  L.  Tyre,  and 
whether  said  case  is  properly  upon  the  trial  list  at  this  term. 
Neither  the  defendant  nor  his  counsel  asked  for  a  trial  at  the  last 
term  of  Court, and  he  has  waived  whatever  right  he  may  have  had. 

Upon  the  authorities,  this  Court  will  not  permit  itself  to  lose 
jurisdiction  of  a  case  by  the  mere  ending  of  a  term  of  Court,  where 
the  original  jurisdiction  was  a  proper  and  lawful  one.  But  upon 
the  rising  of  the  Court  at  the  end  of  the  term  all  cases  of  whatever 
nature,  whether  they  be  petitions,  rules,  motions  or  what-not, 
are  by  operation  of  law  continued  to  the  next  term  of  Court,  and 
the  jurisdiction  of  the  Court  remains  in  its  entirety. 

Upon  that  ground  I  contend  that  the  case  is  properly  upon 
the  docket  and  that  the  Court  has  jurisdiction. 

BoYCE,  J. : — How  do  you  hold.  Judge  Ball,  tmder  the  bond  of 
Mr.  Tyre,  that  he  is  not  botmd  to  be  here  to-day, 

Mr.  Ball: — I  hold  that  tmder  the  statute  there  was  no  neces- 
sity of  the  man  giving  bond  at  that  time,  but  the  Court  overruled 
me  and  I  bowed  in  submission  to  the  niling  of  the  Court.  I  did 
that  at  the  May  Term  and  a  new  bond  was  entered  into,  and  at 
the  September  Term  a  new  bond  was  ordered  to  be  entered  in  this 
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identical  case;  showing  what  this  Cotirt  thought  as  applying  the 
statute  to  the  continuance  of  the  case. 


BoYCB,  J : — ^That  might  have  arisen  out  of  precaution  in  case 
of  a  suit  on  the  bond.  But  how  are  you  going  to  get  around  this 
broad  statute? 

Mr,  Ball: — Simply  because  this  Court  has  ruled  the  other 
way. 

BoYCE,  J. : — Following  up  the  original  practice  after  this  act 
had  been  passed. 

Mr,  Ball : — In  this  identical  case  the  Court  held  that  where  a 
case  was  continued  from  term  to  term,  it  was  necessary  to  enter 
into  a   new   bond. 

Lore,  C.  J. : — I  don't  think  the  question  has  ever  been  raised 
particularly. 

Mr,  Ball: — Yes;  I  raised  it  in  this  very  case. 

BoYCE,  J.: — I  did  not  know  it  had  been  passed  upon.  I 
have  never  thought  there  was  any  necessity  for  that  being  done. 
We  might  say  this.  That  the  Court  was  fully  advised  at  the  last 
term  as  to  the  situation  after  this  trial.  We  were  aware  of  the  fact 
and  talked  about  the  fact,  that  twelve  of  the  jurors  had  been 
impaneled,  that  a  large  number  had  been  challenged,  and  that 
there  was  not  a  full  jury  left  out  of  which  to  select  a  new  jury 
for  a  re-trial  of  the  case.  The  Court  never  thought  for  a  mo- 
ment of  losing  jurisdiction  of  the  case. 

The  Court  does  not  lose  its  jurisidction  when  once  acquired, 
except  in  a  clear  case.     This  is  well  settled. 

Lore,  C.  J. : — You  have  made  a  very  able  argument,  and  we 
think  you  have  presented  all  there  is  in  the  case,  but  it  does  not 
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Strike  the  Cotirt  that  it  has  lost  jurisdiction  of  this  case.  We  de* 
cline  to  strike  the  case  off  the  list. 

(By  agreement  of  the  respective  counsel  the  case  was  subse- 
quently continued  to  the  May  Term,  1907,  with  the  tmderstand- 
ing  that  counsel  for  defendant  would  have  the  defendant  enter 
into  a  new  bond  for  his  appearance  at  said  term  of  Court.) 

(At  the  May  Term,  1907,  the  defendant  was  again  placed  on 
trial  upon  the  same  indictment,  and  at  the  close  thereof,  on  June 
5th,  the  jury  was  charged  as  follows) : 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^The  indictment  in  this  case  charges 
Abraham  L.  Tjrre,  the  defendant,  with  the  commission  of  certain 
acts,  therein  specifically  mentioned,  in  violation  of  Chapter  393, 
Volume  20,  page  375,  Laws  of  Delaware,  conmionly  known  as  the 
primary  election  law  in  New  Castle  County. 

Section  16  of  said  act  reads :  **  Every  inspector  of  any  prim- 
ary election,  poll  clerk,  or  other  oflScer  or  person  having  the  cus- 
tody of  any  Voting  Book  of  Qualified  Voters  for  Primary  Elec- 
tions, oath,  return  of  votes,  certificate,  poll  list,  or  any  paper, 
document,  or  evidence  of  any  description  in  this  act  directed  to 
be  made,  filed  or  preserved,  who  is  guilty  of  stealing,  wilfully  de- 
stroying, mutilating,  defacing  falsifying  or  f raudently  removing  or 
secreting  the  whole  or  any  part  thereof,  or  who  shall  fraudulently 
make  any  entry,  erasure  or  alteration  therein,  except  as  allowed 
and  directed  by  the  provisions  of  this  act,  or  who  permits  any 
other  person  to  do  so  shall,  upon  conviction  thereof,  be  adjudged 
guilty  of  a  misdeameanor,''  etc. 

Section  17  of  said  act  reads:  ** Every  person  not  an  officer, 
such  as  is  mentioned  in  the  last  preceding  section,  who  is  guilty  of 
any  of  the  acts  specified  in  said  section,  or  who  advises,  procures 
or  abets  the  commission  of  the  same,  or  any  of  them,  shall,  upon 
conviction  thereof,  be  adjudged  guilty  of  a  misdeamenor'*,  etc. 

In  the  reading  of  said  sections  you  doubtless  observed  that 
Section  16  is  directed  against  any  officer  of  any  primary  election 
who  may  be  guilty  of  any  of  the  acts  specified  therein ;  and  that 
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Section  17  is  directed  against  any  person,  not  an  officer  of  any 
such  primary  election,  who  may  be  guilty  of  any  of  the  acts 
specified  in  said  Section  16. 

The  indictment  contains  seven  counts.  The  substantial 
difference  between  them  is  in  the  description  or  character  of  the 
offense  with  which  the  defendant  is  charged. 

The  first  cotmt  charges  substantially  that  the  defendant  did 
unlawfully  and  wilfully  destroy  fifty  ballots  that  had  been  taken 
at  a  certain  primary  election  of  the  Republican  Party  held  in  the 
Third  Election  District  of  the  Sixth  Representative  District,  in 
Brandjrwine  Himdred,  this  County,  on  the  24th  day  of  Septem- 
ber. A.  D.  1904. 

The  second  count  charges  that  the  defendant  did  tmlawfully 
and  wilfully  mutilate  fifty  ballots  that  had  been  taken  at  said 
primary  election  by  crossing  out  the  name  of  Isaac  C.  Elliott  as 
candidate  for  Levy  Court  Conmiissioner  for  the  Third  Levy  Court 
district  in  this  Cotmty,  as  the  same  appeared  upon  said  ballots 
and  leaving  in  the  place  or  stead  thereof  the  name  of  a  candidate 
other  than  the  said  Elliott  as  having  received  the  votes  for  said 
Levy  Court  Commissioner. 

The  third  cotmt  is  like  the  second,  except  it  charges  that  the 
defendant  did  tmlawfully  and  wilfully  deface  fifty  ballots  that  had 
been  taken  at  said  primary  election,  by  crossing  out  the  name  of 
said  Isaac  C.  Elliott,  etc. 

The  fourth  cotmt  is  also  like  the  second,  except  it  charges 
that  the  defendant  did  tmlawftally  and  wilftiUy  falsify  fifty  bal- 
lots that  had  been  taken  at  said  primary  election  by  crossing  out 
the  name  of  Isaac  C.  Elliott,  etc. 

The  fifth  cotmt  charges  that  the  defendant  did  tmlawfully, 
wilf tilly  and  fraudulently  remove  fifty  ballots  that  had  been 
taken  at  said  primary  election  from  the  ballot  box  which  had 
been  placed  in  said  box  as  directed  by  said  Act  of  Assembly. 

The  sixth  cotmt  charges  that  the  defendant  did  tmlawfully, 
wilfully  and  fraudtilently  secrete  fifty  ballots  that  had  been 
taken  at  said  primary  election. 

The  seventh  count  charges  that  the  defendant  did  tmlawfully 
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and  fraudulently  make  alterations  in  fifty  ballots  that  had  been 
taken  at  said  primary  election  by  crossing  out  the  name  of  Isaac 

C,  Elliott,  etc. 

The  defendant  is  not  charged  in  any  of  the  several  coimts  as 
an  officer  of  the  said  primary  election,  but  in  each  of  the  coimts  it 
is  expressly  averred  that  the  defendant  was  not  an  officer  of  the 
said  primary  election. 

It  is  admitted  that  the  said  primary  election  of  the  Republi- 
can Party  was  held  at  the  time  and  place  as  alleged  in  the  indict- 
ment. 

The  indictment  was  found  at  the  May  Term  of  this  Court,  A. 

D.  1906;  and  it  is  alleged  therein  that  the  offense  charged  was 
conmaitted  on  the  24th  day  of  September  A.  D.  1904.  That  par- 
ticular date  is  not  material.  Satisfactory  proof  that  the  offense 
was  committed  on  some  other  day  within  two  years  before  the 
finding  of  the  indictment  is  sufficient  to  sustain  the  indictment. 

Although  the  several  counts  in  the  indictment  charge  separ- 
ate and  distinct  offenses,  yet  satisfactory  proof  of  the  commission 
of  any  one  of  them  is  sufficient  to  support  the  indictment.  And 
while  the  indictment  in  each  of  the  counts  charges  the  unlawful 
act  therein  described  in  respect  to  fifty  ballots,  if  you  are  satis- 
fied from  the  evidence  that  the  defendant  is  guilty  of  any  such  im- 
lawful  act  in  respect  to  any  less  or  greater  number  than  fifty,  it 
wotdd  be  your  duty  to  find  a  verdict  of  guilty. 

Section  29  of  said  act  provides  among  other  things  as  follows : 
"The  said  ballots,  after  having  been  cotmted,  shall  be  deposited 
in  the  box  furnished  for  that  purpose,  together  with  the  otjier 
said  certificates,  tally  sheets  and  poll  lists.  The  lid  of  said  box 
shall  be  sectired  by  tape  crossed  and  sealed  in  sealing  wax  by  one 
of  the  judges  not  being  the  inspector,  and  shall  be  delivered  by 
the  inspector  on  the  first  secular  day  following  such  primary 
election,  to  the  Sheriff  of  New  Castle  County,  who  shall  make 
«uch  disposition  of  the  same  as  the  regularly  organized  and  con- 
stituted Cotmty  Committee  or  governing  authority  of  the  politi- 
cal party,  organization  or  association  holding  such  primary  elec- 
tion may  direct."     ♦     ♦     ♦     ♦     ♦ 
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We  say  to  you  that  ballots  cast  at  said  primary  election  were 
papers  or  evidence  within  the  meaning  of  Section  16  of  the  Act 
and  required  to  be  preserved  and  delivered  to  the  SheriflE  of  New 
Castle  County,  imder  Section  29  of  the  Act.  Any  person  stealing, 
wilfully  destroying,  mutilating,  defacing,  falsif)dng  or  fraudulent- 
ly removing  or  secreting  such  ballots  or  any  part  of  them  or  who 
should  fraudulently  make  any  entry,  erasure  or  alteration  in 
them  would  be  guilty  of  a  misdemeanor  under  the  Act. 

It  is  claimed  by  the  State  that  many  of  the  ballots  (fifty  in 
number)  cast  at  said  primary  election,  as  alleged,  for  Isaac  C. 
Elliott,  a  candidate  for  the  office  of  Levy  Court  Commissioner, 
were  not  read  and  coimted  for  Elliott,  but  were  read  and 
coimted  for  the  defendant,  who,  it  is  admitted,  was  a  can- 
didate at  said  primary  election  for  the  same  office,  and  that  of 
the  number  of  ballots  so  cast  for  Elliott  only  fifteen  were  coun- 
ted for  him.  It  is  further  claimed  that  shortly  after  the 
election  officers  had  counted  the  ballots  cast  at  said  primary  elec- 
tign,  the  ballots,  a  tally  sheet,  and  a  certificate  of  the  election 
were  deposited  in  the  ballot-box  which  was  secured  by  tape  and 
seal,  and  that  Matlack,  the  Inspector,  taking  the  ballot-box  and 
its  contents  with  him,  went  with  and  to  the  house  of  the  defen- 
dant where  he  left  the  box  and  contents  imtil  the  morning  of 
September  26th  following,  when  the  defendant  in  person  deliv- 
ered the  box  and  its  contents  to  the  then  sheriff  of  New  Castle 
County.  And  the  State  charges  the  defendant  with  wilfully  and 
f raudently  committing  the  several  acts  averred  in  the  indictm^t, 
after  Matlack  had  delivered  the  ballot-box  and  contents  to  him 
and  before  he  delivered  the  box  to  the  sheriflE. 

The  defendant  denies  that  Matlack  accompanied  him  to  his 
home  or  that  he  left  the  ballot-box  and  contents  with  him  or  at 
his  home  on  the  night  of  the  election,  as  it  is  claimed,  but  he  does 
admit  that  he  delivered  the  box  to  the  then  sheriff  of  New  Castle 
County  on  the  morning  of  September  26th,  at  the  request  of  Mat- 
lack,  who,  the  defendant  sa)rs,  brought  the  box  to  his  home  early 
on  said  morning  of  September  26th.  And  the  defendant  denies 
that  he  did  commit  any  of  the  acts  with  which  he  is  charged.    It 
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is  admitted  that  a  fraud  was  committed  in  cotuiting  the  ballots 
cast  at  said  primary  election;  and  the  claim,  on  the  part  of  the 
State,  is  that,  after  the  fraudulent  count  of  the  ballots  cast  at 
said  primary  election,  and  after  the  ballots  so  cast  together  with 
the  certificate  of  election  and  tally  list,  had  been  placed  in  the 
ballot-box  and  taken  into  custody  by  the  Inspector,  there  was  a 
change  made  in  said  ballots,  and  the  questions  before  you  are. 
was  such  a  change  made,  and  if  so,  did  the  defendant  either  make 
or  procure  the  same  to  be  made? 

You  have  given  close  and  patient  attention  to  the  evidence 
produced  in  this  case.  You  are  the  exclusive  judges  of  the  cred» 
ibility  of  the  witnesses  and  of  the  weight  and  value  of  their  testi- 
mony. And  the  question  for  you  to  determine  is  whether  any 
one  or  all  of  the  several  offenses  charged  against  the  defendant 
were  committed  by  him.  If  at  the  time  of  the  counting  of  the 
votes  at  the  close  of  the  polls  the  Inspector  wilfully  read  the  name 
of  a  candidate  other  than  the  one  voted  for,  that  constituted  a 
violation  of  said  act  by  him.  And  if  you  find  from  the  evidence 
that  there  was  such  false  reading  of  any  of  the  ballots  cast  at  said 
primary  election  and  that  tally  lists  and  certificates  were  made  in 
accordance  with  such  false  reading,  and  that  subsequently  before 
the  box  was  delivered  to  the  sheriff,  the  ballots  were  changed,  it 
will  be  for  you  to  determine  who  it  was  that  made  such  a  change 
in  the  ballots  so  cast.  If  you  find  that  the  defendant  subse- 
quently to  the  count  of  the  ballots  at  said  primary  election  took 
ballots  out  of  the  ballot-box,  or  if  you  find  that  he  aided,  abetted 
or  procured  ballots  to  be  taken  out  of  the  box,  and  that  he  either 
biinself  placed  or  caused  other  ballots,  not  voted,  to  be  placed 
therein,  or  if  he  wilfully  and  fraudulently  did  or  procured  an- 
other to  do  any  of  the  acts  complained  of  for  the  purpose  of  mak- 
ing the  ballots  in  the  box  correspond  with  the  count  as  shown  by 
the  tally  lists  and  certificates  in  order  to  change  the  result  of  the 
said  primary  election,  it  was  a  gross  violation  of  the  law,  and  it 
would  be  your  duty  to  find  a  verdict  of  guilty.  Any  unlawful  and 
wilful  changing  or  destruction  of  the  ballots  as  charged  in  the  in- 
dictment would  constitute  an  offense  imder  the  statute,  the  pur- 
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pose  of  the  act  being  to  prevent  any  such  £alse  and  fraudtdent 
acts.  The  offense  complained  of  is  one  of  a  most  serious  chaiac- 
ter.  For  if  such  an  offense  be  conmiitted  it  strikes  a  deadly  blow 
at  the  very  foundation  of  popular  government.  In  determining 
the  question  of  the  innocence  or  guilt  of  the  defendant  you  are, 
therefore,  called  upon  to  discharge  a  grave  public  duty.  You 
may  reasonably  hope  to  meet  the  full  measure  of  responsibiEty 
resting  upon  you  at  this  time  by  laying  aside  personal  S3rmpathy 
on  the  one  hand  or  prejudice  on  the  other,  and  honestly  and  fear- 
lessly decide  this  case  on  its  merits  as  it  has  been  presented  to  jron 
by  the  evidence  adduced  from  the  witness  stand.  And  you 
should  not  permit  any  considerations  whatever  not  dedudble 
from  the  evidence  to  control  you  or  your  conclusion  in  this  case. 
In  weighing  the  evidence  in  all  its  aspects  you  should  take  into 
consideration  any  bias  or  personal  interest  which  the  respective 
witnesses  may  have  shown  or  have,  in  the  result  of  your  finding 
in  this  case. 

In  civil  cases  a  preponderance  of  evidence  is  stiffident  to 
warrant  a  verdict  for  the  party  in  whose  favor  it  exists;  but  in 
criminal  prosecutions  it  is  necessary,  to  warrant  a  conviction,  that 
the  jury  should  be  satisfied  of  the  guilt  of  the  accused  beyond  a 
reasonable  doubt. 

Where  there  is  conflict  of  testimony,  as  in  this  case,  you 
should  endeavor  to  reconcile  and  harmonize  it,  if  you  can.  If 
you  cannot  do  this,  you  must  determine  for  yotirselves  what  por- 
tion of  the  conflicting  testimony  you  deem  most  worthy  of  belief, 
taking  into  consideration  all  the  facts  adduced  and  the  circum- 
stances stirroimding  the  respective  witnesses,  their  means  of  in- 
formation and  opporttmity  of  knowing  the  facts  of  which  they 
have  testified,  and  the  manner  in  which  they  gave  their  testi- 
mony. 

Circtmistantial  evidence  is  receivable  in  both  civil  and  crim- 
inal cases.  In  criminal  cases  the  necessity  of  admitting  it  is  much 
more  manifest  than  in  civil  cases.  Crime  is  usually  conmiitted  un- 
der cover  and  it  generally  seeks  secrecy.     The  possibility  of  prov- 
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ing  an  oflEense  charged  by  direct  or  positive  evidence  is  often  dif- 
ficult. 

Circumstantial  evidence  is  where  some  facts  being  proved, 
another  fact  follows  as  a  nattiral  or  very  probable  conclusion  from 
the  facts  actually  proved,  so  as  readily  to  gain  the  assent  of  the 
mind  from  the  mere  probability  of  its  having  actually  occtirred. 
It  is  the  inference  of  a  fact  from  other  facts  proved;  and  the  fact 
thus  inferred  and  assented  to  by  the  mind,  is  said  to  be  prestmied ; 
that  is  to  say,  it  is  taken  for  granted,  tmtil  the  contrary  is  proved. 
And  this  is  what  is  called  circtimstantial  evidence;  and  it  is  a- 
dopted  the  more  readily,  in  proportion  to  the  diflBculty  of  prov- 
ing the  fact  by  direct  evidence.  Such  evidence,  in  order  to  war- 
rant a  conviction,  must  be  sufficient  to  satisfy  you  beyond  a  rea- 
sonable doubt.  The  rule  is  that  where  the  evidence  is  solely  cir- 
ctmistantial,  the  jury  must  be  fully  satisfied,  not  only  that  the 
circumstances  are  consistent  with  the  accused  having  committed 
the  act  or  acts  charged  as  constituting  the  crime,  but  they  must 
also  be  fully  satisfied  that  the  facts  shown  by  such  evidence  are 
such  as  to  be  inconsistent  with  any  other  rational  conclusion  than 
that  the  accused  was  the  party  who  committed  the  act 
complained  of.  The  facts  established  by  such  evidence  must  be 
such  as  to  exclude  any  other  reasonable  hypothesis  or  conclusion. 

The  degree  of  credit  which  ought  to  be  given  to  the  testi- 
mony of  a  witness  who  has  perjured  himself  in  a  former  trial,  is  a 
matter  exclusively  within  the  province  of  the  jury.  Great  cau- 
tion in  weighing  such  testimony  is  dictated  by  prudence  and  good 
reason,  and  it  is  the  practice  not  to  convict  a  person  upon  the 
sole  and  uncorroborated  testimony  of  a  witness  who  has  perjured 
faimself  in  a  former  trial.  But  the  jury  may  act  upon  the  evi- 
dence of  such  a  witness  if  they  are  satisfied  that  it  is  true,  without 
any  confirmation  of  his  statement.  And  in  such  a  case  it  would 
be  their  duty  to  do  so. 

The  good  character  of  an  accused,  when  proved,  is  to  be  tak- 
en in  connection  with  all  the  other  evidence  in  the  case;  and  it  is 
to  be  given  just  such  weight  as  in  the  judgment  of  the  jury  it  is  en- 
titled to. 
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If  after  careftdly  and  conscientiously  considering  and  weigh- 
ing all  the  evidence  in  this  case,  you  should  entertain  a  reasonable 
doubt  of  the  guilt  of  the  defendant,  that  doubt  must  inure  to  his 
benefit,  and  your  verdict  should  be  "not  guilty".  But  such  a 
doubt  must  not  be  a  mere  fanciful,  vague  or  speculative  doubt, 
but  a  reasonable,  substantial  doubt,  arising  out  of  the  evidence 
and  remaining  in  your  minds  after  a  careful  consideration  of  all 
the  evidence,  and  such  a  doubt  as  reasonable,  fair-minded,  honest 
and  conscientious  men  would  entertain  tmder  all  the  facts  and  cir- 
cumstances of  the  case. 

If  you  are  satisfied  from  the  evidence  that  the  fraudulent 
changes  in  the  ballots,  charged  in  the  indictment,  or  any  of  them, 
were  made  while  the  box  containing  the  ballots  was  in  the  cus- 
tody or  control  of  the  defendant,  it  is  inctunbent  upon  him  to  ex- 
plain and  account  to  your  satisfaction  for  such  changes  in  said 
ballots.  And  if  you  are  satisfied  from  the  evidence  that  the  fraud- 
ident  changes  in  the  ballots  charged  in  the  indictment,  or  any 
of  them,  were  made  by  the  defendant,  or  that  he  aided,  abetted 
or  procured  the  same  to  be  made,  your  verdict  should  be  guilty. 

Now,  gentlemen,  we  commit  this  case  to  you,  and  after  yoa 
shall  have  careftdly  and  conscientiously  considered  the  evidence 
produced  before  you,  which  alone  should  control  you  in  yotu"  de- 
liberations, return  such  a  verdict  as  to  you  the  evidence  seems  to 
warrant. 

Verdict,  not  guilty. 
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Calvin  P.  Stidham,  Jr.,  vs.  thb  Mayor  and  Commissioners  of 
Dblawarb  City. 

Injuries  to  Horse — Hole  in  Street  of  City— Negligence — Duty  of 
City  and  of  Driver — Damages, 

1.  It  is  the  duty  of  those  having  control  of  the  streets  of  a  town  or 
city  to  exercise  due  care  in  keeping  them  in  a  reasonably  safe  condition, 
free  from  holes,  pits,  excavations  or  obstructions,  so  that  they  may  be 
safe  for  the  traveler  on  foot  or  otherwise,  who  may  use  them  in  a  lawful 
and  careful  manner. 

2.  While  the  citv  is  not  an  insurer  t^ainst  all  injuries  which  mav 
result  from  holes,  or  obstructions  in  the  public  streets,  it  is  liable  for  such 
injuries  as  are  the  result  of  its  negligence  or  default,  or  the  negligence  or 
d^ault  of  its  dulv  authorized  agents,  in  the  performance  of  a  cutty  im- 
posed upon  it  by  law. 

3.  In  the  absence  of  any  knowledge  to  the  contrary  the  traveler  has 
a  right  to  assume  that  the  streets  are  in  a  reasonably  safe  condition,  and 
in  such  case  he  is  not  bound  to  look  or  search  for  holes  or  obstructions.  But 
he  must  use  due  care,  and  not  disregard  any  warning  of  danger. 

4.  In  order  that  the  plaintiff  may  recover  he  must  satisfy  the  jury 
that  his  injuries  were  caused  in  the  manner  alleged  in  his  declaration. 

5.  Measure  of  damages. 

(June  11,  1907.) 
LoRB,  C,  J.,  and  Grubb  and  Pbnnbwill,  J.  J.,  sitting. 
George  N.  Davis  for  plaintiff. 
Daniel  O.  Hastings  for  defendant. 
Superior  Cotirt,  New  Castle  County,  May  Term,  1907. 

Action  on  thb  casb  (No.  145,  February  Term,  1907),  to 
recover  damages  for  injuries  to  plaintiff's  horse  alleged  to  have 
been  caused  by  stepping  into  an  excavation  in  one  of  the  streets  of 
Delaware  City  on  the  ninth  of  December,  1906. 

Pbnnbwill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^This  is  an  action  brought  by  Calvin 
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P.  Stidham,  Jr.,  against  the  Mayor  and  Commissioners  of  Dela- 
ware City,  a  municipal  corporation  of  this  State,  to  recover  dam- 
ages for  injuries  to  the  plaintiflE's  horse  alleged  to  have  been 
caused  by  stepping  or  falling  into  a  hole  or  excavation  in  Clinton 
Street  in  said  town,  on  the  ninth  day  of  December,  1906. 

The  plaintiff  claims  that  the  defendant  negligently  and  care- 
lessly permitted  said  excavation  or  hole  to  be  and  remain  in  a 
dangerous  and  imsafe  condition  without  any  proper  safeguards 
or  warning  to  travelers,  and  that  by  reason  thereof  the  said  horse 
stepped  or  fell  into  the  said  excavation  or  hole,  and  was  greatly 
injured  and  has  continued  so  to  be;  that  on  accotmt  of  said  in- 
jury to  his  horse,  the  plaintiff  has  been  deprived  of  his  use  and 
services,  and  has  incurred  expense  in  attempting  to  cure  the  horse 
and  in  buying  another  in  the  place  of  the  one  injured. 

The  defendant  denies  that  it  was  guilty  of  any  negligence 
that  caused  the  injuries  complained  of,  and  claims  that  if  the 
horse  was  injured  at  all  it  was  on  account  of  the  negligence  of  the 
plaintiff  himself,  and  not  of  the  defendant.  It  also  claims  that  if 
the  horse  was  injured,  it  was  not  injured  by  stepping  or  falling  in 
the  hole  or  excavation,  and  that  the  plaintiff  cannot,  therefore, 
recover  in  this  action ;  and  further  claims  that  the  horse  was  not 
sound  before  the  accident,  as  is  alleged  by  the  plaintiff,  but  on  the 
contrary  was,  before  that  time,  lame  and  sore. 

It  is  admitted  that  the  defendant  had  jurisdiction  and  con- 
trol of  the  streets  of  the  town  of  Delaware  City  at  the  time  of  the 
alleged  accident,  and  that  CUnton  Street,  whereon  it  is  claimed 
the  injury  occurred,  was  one  of  the  streets  of  said  town,  and  there- 
fore a  public  highway  of  the  Coimty. 

The  streets  of  a  town  or  city  are  for  the  use  of  the  pubUc  and 
for  the  public  convenience.  It  is  the  duty  of  those  having  con- 
trol of  them  to  excercise  due  care  and  diligence  in  keeping  them 
in  a  reasonably  safe  condition,  free  from  holes,  pits,  excavations 
or  obstructions,  so  that  they  may  be  safe  for  the  traveler,  on  foot 
or  otherwise,  who  may  use  them  in  a  lawful  and  careful  manner. 

But  the  town  or  dty  is  not  an  insurer  against  all  injuries 
which  may  result  from  holes  or  obstructions  in  the  public  streets. 
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It  is,  however,  liable  for  such  injuries  as  are  the  result  of  its  negli- 
gence or  default,  or  the  negligence  or  default  of  its  duly  authorized 
agents,  in  the  performance  of  a  duty  imposed  upon  it  by  law. 

In  the  absence  of  any  knowledge  to  the  contrary,  the  traveler 
has  a  right  to  assume  that  such  streets  are  in  a  reasonably  safe 
condition,  and  in  such  case  he  is  not  boimd  to  look  or  search  for, 
holes  or  obstructions. 

It  is  nevertheless  the  duty  of  a  person  using  such  streets  to 
employ  his  senses  and  excercise  all  reasonable  care  to  avoid  ac- 
cident ;  and  if  at  and  immediately  before  the  time  of  the  accident, 
he  has  due  and  timely  warning  of  danger,  the  defendant  would 
not  be  liable  for  an  injury  sustained  by  reason  of  a  disregard  of 
such  warning. 

In  order  that  the  plaintiff  may  recover  in  this  case  it  is  neces- 
sary that  you  should  be  satisfied,  not  only  that  the  injuries  com- 
plained of  were  caused  by  the  negligence  of  the  defendant,  and 
that  the  plaintiflE  was  free  from  any  negligence  that  contributed 
thereto,  but  also  that  the  said  injuries  were  caused  or  received  in 
the  manner  alleged  in  the  plaintiff's  declaration.  He  must, 
therefore,  have  satisfied  you  that  his  horse  was  hurt  by  stepping 
or  falling  into  a  hole  or  excavation  in  the  street  as  he  has  averred, 
for  that  is  the  injury  upon  which  he  bases  his  action,  and  he  must 
recover  for  that  or  not  at  all. 

The  right  of  the  plaintiff  to  recover  is  foimded  upon  the  neg- 
ligence of  the  defendant.  If  there  was  no  negligence  upon  the 
part  of  the  defendant,  there  can  be  no  recovery. 

**  Negligence  is  not  presumed,  and  the  burden  of  proving  it  is 
upon  the  party  by  whom  it  is  alleged. 

"Where  the  injury  complained  of  is  the  result  of  the  negli- 
gence of  both  parties,  the  plaintiff  is  held  to  be  guilty  of  contribu- 
tory negligence,  and  cannot  recover,  as  the  law  will  not  in  such 
case  undertake  to  measure  and  balance  the  degree  of  responsibil- 
ity attributable  to  each  of  the  parties. 

"In  considering  the  question  of  negligence  the  jury  should 
have  regard  to  the  particular  conditions  and  circumstances  at- 
tending the  accident.*'     ♦    ♦    ♦    ♦  ♦ 
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''Where  the  evidence  is  conflicting  the  jury  should  reconcile 
it  if  they  can,  but  if  they  cannot  do  so,  they  should  give  credence 
to  so  much  of  it  as,  in  their  opinion,  is  entitled  to  belief. 

"The  verdict  should  be  for  that  party  in  whose  favor  is  the 
preponderance  or  greater  weight  of  evidence." 

Colboum  vs.  Mayor  and  Council  of  Wilmington,  4  Pitme- 
wiU  446. 

If  your  verdict  should  be  for  the  plaintiff,  you  should  assess 
his  damages  at  such  stmi  as  will  reasonably  compensate  him  for 
the  actual  injuries  to  his  horse,  including  therein  the  loss  of  the 
use  of  the  horse,  and  expenses  in  attempting  to  cure  him. 

Verdict  for  plaintiff  for  $25.00. 
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The  Wilmijigton  City  Railway  Company,  a  corporation  of  the 
State  of  Delaware,  defendant  below,  plaintiff  in  error,  vs. 
Jambs  R.  Whitb,  plaintiff  below,  defendant  in  error. 


Writ  of  Error — Personal  Injuries — Pleading — Custom — City  Rail- 
way— Much  used  Place — Stopping  Cars  to  let  Funeral 
Processions  Pass;  Need  not  be   Pleaded;  Admissible  as 
Bearing  on  Contributory  Negligence — Strikit^  out 
Count;  No  Evidence  to  Support;  Not 
Error — Variety  of  Counts — Same 
Cause  of  Action. 

1.  Certain  instructions  of  Court  below  on  the  question  of  negligence 
held  to  be  proper. 

2.  In  every  action  for  negligence  two  things  are  requisite  to  entitle 
the  plaintiff  to  a  recovery;  (1) .  negligence  on  the  part  of  the  defendant; 
and  (2)  due  care  on  the  part  of  the  plaintiff.  In  every  such  action,  the 
question  "Whose  negligence  was  the  proximate  cause  of  the  injury  com 
plained  of?"  is  one  whidb  must  be  determined  from  the  evidence,  imder  all 
the  facts  and  circumstances  of  the  particular  case.  If  there  is  any  evi- 
dence of  negligence  on  the  part  of  the  defendant,  upon  which  the  jury  can 
properly  find  a  verdict,  or  if  the  conclusion  to  be  drawn  therefrom  is  debat- 
able, or  rests  in  doubt,  though  the  facts  are  imdisputed,  or  if  the  evidence 
18  conflicting  in  regard  to  any  particular  fact,  the  case  should  be  submitted 
to  the  jury. 

3.  The  practice  of  the  defendant  company  to  stop  its  cars  and  per- 
mit a  funeral  procession  to  pass  without  interruption  was  not  a  custom  or 
usage  which  had  the  force  and  effect  of  a  law,  binding  upon  the  company. 
It  ipras  a  course  of  conduct,  if  it  existed,in  the  nature  of  an  accommodation 
indulfi:ence  or  courtesy,  prompted  doubtless  by  considerations  of  respect, 
and  n  known  among  drivers  in  ftmeral  processions  to  exist,  it  was  compe- 
tent to  prove  it,  though  it  was  not  pleaded.  If  the  plaintiff  knew  of  the 
existence  of  such  custom  or  usage,  it  was  admissible  in  order  that  the  jury 
ought  determine  from  all  the  facts  and  circumstances  surrounding  the  case 
whether  the  plaintiff  was  at  the  time  of  the  accident  in  the  exercise  of  due 
care  and  caution. 

4.  Testimony  showing  that  the  street  at  the  place  where  the  accident 
cocurred,  was  mu^  used  about  the  time  of  the  day  when  the  injury  hap- 
pened, is  admissible,  although  not  pleaded. 

5.  A  variety  of  counts  may  be  used  in  respect  of  the  same  cause  of 
actkm. 
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6.  Various  counts  upon  which  issue  has  been  taken,  and  respectiii|; 
which  no  evidence  is  introduced,  is  harmless  to  the  defendant.and  it  is 
not  enx>r  for  the  trial  court  to  refuse  to  strike  it  out,  the  jury  having 
been  instructed  to  disregard  it. 

{June  18,  1907.) 

Nicholson,  Ch.,  and  Spruancb  and  Boyce,  J.  J.,  sitting. 

Walter  H.  Hayes  and  Ward  and  Gray  for  plaintiff  in  error. 

Levin  Irving  Handy  and  Herbert  L.  Rice  for  defendant 
in  error. 

Supreme  Court,  January  Term,  1907. 

Writ  op  Error  to  the  Superior  Court  for  New  Castle 
County. 

Boyce,  J.,  delivering  the  opinion  of  the  Court: 

This  action  was  brought  in  the  Superior  Court  for 
New  Castle  County  by  James  R.  White,  the  plaintiflE  below, 
against  The  Wilmington  City  Railway  Company,  the  defendant 
below,  for  the  recovery  of  damages  for  personal  injuries,  alleged 
to  have  been  occasioned  by  the  negligence  of  the  defendant  com- 
pany. 

The  plaintiff,  in  his  declaration,  containing,  as  amended, 
three  counts,  alleged  that  the  defendant  company  negligently 
and  carelessly  (1)  omitted  to  give  reasonable  notice  of  the  ap- 
proach of  one  of  its  cars  in  time  to  avoid  a  collision  with  a  coach 
driven  by  the  plaintiff;  (2)  so  operated  the  car  as  to  collide  with 
the  coach,  whereby  the  plaintiff  was  hiu-led  from  the  coach  to  the 
surface  of  the  street  and  injured;  and  (3)  used  the  car  with  de- 
fective brakes,  and  by  reason  thereof  the  collision  and  injury  oc- 
curred. 

The  injuries  complained  of  were  caused  by  the  collision  of  a 
car  of  the  defendant  company  with  a  coach  driven  by  the  plain- 
tiff, in  a  fimeral  procession,  at  the  intersection  of  Tatnall  Street 
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and  West  Fourth  Street,  in  the  City  of  Wihnington,  between  the 
hotirs  of  two  and  three,  on  the  afternoon  of  April  the  twenty- 
seventh,  A.  D.  1904. 

The  plaintiff's  coach  was  the  fifth  in  order  behind  the  hearse, 
and  the  procession  was  moving  slowly  and  northward  along  Tat- 
nall  Street  with  four  or  five  feet  of  space  between  the  horses  of 
one  coach  and  the  rear  of  the  coach  ahead.  The  car  was  ap- 
proaching Tatnall  Street  on  the  eastward-botind  track  of  the  de- 
fendant company  on  West  Fourth  Street.  West  Street  is  west 
of,  next  to,  and  parallel  with  Tatnall  Street.  It  is  conceded 
that  the  distance  between  Tatnall  and  West  Streets  is  about  one 
hundred  and  ninety  feet,  and  that  the  fall  or  down  grade  on 
Fourth  Street  from  West  to  Tatnall  is  ten  and  nine-tenths  feet 
in  each  hundred  feet  of  the  distance  between  them.  The  day 
upon  which  the  accident  occurred  was  said  to  be  drizzly  and  rainy. 
Tatnall  Street  from  building  line  to  building  line  was  shown  to  be 
forty-nine  feet  wide,  and  Fourth  Street,  eighty-two  feet,  six 
inches  wide. 

The  defendant  company  has  two  tracks  laid  on  Fourth 
Street.  The  plaintiff  testified  that  he  was  an  experienced 
driver;  that  he  was  sitting  on  the  outside,  and  on  a  level  with  the 
top  of  his  coach;  that  he  first  saw  the  car  when  he  passed  the 
building  line  on  the  southerly  side  of  Fourth  Street;  that  the  car 
was  then  stopped  with  the  hind  part  at  the  crossing  on  the  east 
side  of  West  Street;  that  he  then  looked  towards  Market  Street 
and  saw  a  car  coming  west;  that  he  did  not  watch  the  car  at 
West  Street;  that  just  before  he  reached  the  comer  on  the  south- 
erly side  of  Fotuth  Street,  the  driver  ahead  of  him  held  out  his 
hand  to  that  part  of  the  hill  and  signalled  to  the  car  to  stay 
there,  judging  from  the  way  he  held  his  handrthat  after  he 
glanced  at  the  car,  he  did  not  look  at  it  again  until  he  heard  the 
ringing  of  the  bell  when  his  front  wheel  was  on  the  first  rail  of  the 
east-botmd  track  and  his  horses  had  cleared  the  track;  that  the 
car  was  from  eight  to  fifteen  feet  away  from  him;  that  he  first 
heard  the  bell  jtist  before  the  car  hit  hun.  The  speed  of  the  car 
coming  down  the  hill,  was  said  to  be  from  eight  to  twelve  miles  an 
hour. 
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The  plaintiff,  against  objections  and  exceptions,  was  per- 
mitted to  introduce  evidence  of  a  custom  or  usage  of  the  defen- 
dant company  to  stop  its  cars  to  allow  a  fimeral  procession  to 
pass  across  its  tracks  without  interruption  or  break  in  the  line; 
that  he  knew  of  the  existence  of  the  custom  and  that  between 
two  and  three  o'clock  in  the  afternoon  the  wagon  travel  on  Tat- 
nall  Street,  at  and  near  Fourth  Street,  was  heavy. 

There  was  some  conflict  of  testimony  respecting  facts  ma- 
terial to  the  issue. 

When  the  plaintiff  had  rested  his  case,  counsel  for  the  de- 
fendant moved: 

** First,  That  the  third  count  of  the  plaintiff's  declaration, 
as  to  defective  machinery  and  appliances,  be  struck  out,  because 
there  had  been  no  evidence  to  support  it;  or 

*' Second.  That  as  to  the  third  coimt  a  nonsuit  be  entered 
for  the  lack  of  evidence  to  support  it ;  or 

"  Third.  That  the  jtuy  be  instructed  to  find  a  verdict  f6r 
the  defendant  on  the  third  count." 

The  Court  overruled  each  of  said  motions  and  exceptions 
were  noted.  The  defendant,  having  closed  its  testimony,  coun- 
sel for  the  plaintiff  abandoned  the  third  count  in  his  declaration. 
Respecting  the  said  count,  the  Court  said,  in  part:  "The  third 
count,  as  to  defective  machinery,  is  not  before  the  jury  and  not 
to  be  considered  by  the  jury." 

Counsel  for  the  defendant  then  requested  "the  Court  to  give 
the  jury  binding  instructions  to  find  a  verdict  for  the  defendant, 
on  the  remaining  coimts."  The  request  was  not  granted,  and 
the  plaintiff  had  a  verdict. 

To  the  refusal  of  the  Court  to  give  binding  instructions  and 
to  certain  nilings  as  to  the  admission  of  testimony,  the  defendant 
took  a  bill  of  exceptions;  and  its  counsel  have  assigned  eleven 
errors.  The  first  of  these  is:  The  Court  below  erred  in  refusing 
to  instruct  the  jury  to  find  a  verdict  for  the  defendant,  because, 
as  it  was  contended,  the  evidence  disclosed  (1)  that  the  plaintiff 
was  guilty  of  contributory  negligence,  and  (2)  that  there  was  not 
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any  breach  of  duty  on  the  part  of  the  motonnan  in  charge  of  the 
car  which  the  defendant  owed  to  the  plaintiff. 

It  was  conceded  that  the  Court  below  stated  correct  proposi- 
tions of  law  in  that  part  of  its  charge  to  the  jtuy  as  follows : 

"While  the  speed  of  trolley  cars  is  not  limited  by  law,  yet  in 
approaching  such  crossing  it  was  the  duty  of  the  motonnan  to 
make  the  descent  at  such  reasonable  speed  as  not  to  put  the  car 
beyond  his  control;  and  as  the  danger  of  collision  increased,  if  he 
saw  or  could  see  the  danger,  it  was  his  duty  to  use  all  the  means 
in  his  power  to  check  or  stop  the  car. — (Price  vs,  Warner  Co.,  1 
Pennewill  472.) 

"This  does  not  impose  upon  the  motorman,  however,  an 
impossibility.  If  he  in  fact  did  all  that  he  cotdd  to  control  the 
speed  of  the  car,  under  the  circumstances,  the  company  would 
not  be  liable. 

*'  It  was,  however,  equally  the  duty  of  the  plaintiff,  the  driver 
of  the  team,  to  use  all  reasonable  care  and  precaution  to  prevent 
the  accident. 

"We  will  not  attempt  to  specify  the  precise  acts  of  precau- 
tion which  are  necessary  to  be  done,  or  omitted  by  one  in  the 
management  of  an  electric  car,  or  by  one  in  the  management  of 
or  driving  a  wagon  approaching  a  railway  crossing.  Such  acts 
must  depend  upon  the  circtunstances  of  each  case,  and  the  de- 
gree of  care  required  differs  in  different  cases.  The  general  rule 
is  that  the  person  in  the  management  of  the  car  and  the  person 
driving  the  wagon  are  bound  equally  to  the  reasonable  use  of 
their  sight  and  hearing  for  the  prevention  of  accidents,  and  to  the 
exercise  of  such  reasonable  caution  as  an  ordinarily  careful  and 
prudent  person  wotdd  exercise  tmder  the  circtunstances  of  a  par- 
ticular case. 

**A  person  approaching  a  railway  crossing  with  which  he  is 
familiar,  is  bound  to  avail  himself  of  his  knowledge  of  the  locality 
and  act  accordingly.  If  the  approach  of  the  railway  to  the  cross- 
ing be  down  a  steep  grade,  whereby  it  is  more  difficxilt  to  stop  or 
check  a  car,  the  driver  of  the  vehicle  shotdd  exercise  more  care 
than  might  be  necessary  where  the  approach  of  the  railway  was 
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by  a  slight  decline,  upon  a  level,  or  by  an  ascending  grade.  If 
as  he  approaches  the  crossing  his  line  of  vision  is  unobstructed,  he 
is  bound  to  look  for  approaching  cars  in  time  (if  possible)  to 
avoid  collision  with  them,  and  if  he  does  not  look,  and  for  this 
reason  does  not  see  an  approaching  car  imtil  it  is  too  late  to  a- 
void  a  collision,  he  is  guilty  of  negligence. 

Snyder  vs.  Peoples  Ry.,  4  PennewiU  148-9.  Brown  vs.  Rail- 
way  Co.,  1  PennewiU  336; 

**Both  the  company  and  the  driver  of  the  team,  the  plain- 
tiff in  this  case,  were  required  to  use  such  reasonable  care  as  the 
circxmistances  demanded,  an  increase  of  care  on  the  part  of  both 
being  required  when  there  is  an  increase  of  danger. 

"The  right  of  each  one  using  the  highway  must  be  exer- 
cised with  due  regard  to  the  right  of  the  other,  and  in  a  reasonable 
and  careful  manner,  so  as  not  imreasonably  or  unnecessarily 
to  abridge  or  interfere  with  the  right  of  the  other. 

''Some  of  the  witnesses  have  testified  that  they  heard  the 
car  bell  ring  coming  down  the  hill,  others  that  they  did  not  hear 
it  ring.  The  testimony  of  the  former  witnesses,  is,  of  course,  of 
more  weight  than  that  of  those  who  merely  say  they  did  not  hear 
the  bell  ring;  which  might  reasonably  be  attributed  to  a  want  of 
attention  at  the  time.  Such  negative  testimony  is  usually  of 
little  value. 

(0,  A.  R.  R.  Co.  vs.  Reed.  59  AU.  863)."  5  PennewiU  226. 

It  was  contended  that  these  instructions,  applied  to  the 
facts  in  the  case,  entitled  the  defendant  to  the  peremptory  in- 
struction requested. 

In  every  action  for  negligence  two  things  are  requisite  to  en- 
title the  plaintiff  to  a  recovery:  (1)  negligence  on  the  part  of  the 
defendant ;  and  (2)  due  care  on  the  part  of  the  plaintiff.  In  every 
such  action,  the  question  "Whose  negligence  was  the  proximate 
cause  of  the  injury  complained  of?"  is  one  which  must  be  deter- 
mined from  the  evidence,  under  all  the  facts  and  circumstances 
of  the  particular  case. 

It  is  for  the  Court  to  say  whether  there  is  any  evidence  from 
which  negligence,  on  the  part  of  the  defendant,  or  contributory 
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negligence,  on  the  part  of  the  plaintiff,  can  be  reasonably  and 
legitimately  inferred;  but  it  is  for  the  jury  to  say  whether  from 
the  evidence  adduced,  when  submitted  to  them,  any  negligence, 
and  whose,  ought  to  be  inferred. 

Creswellvs.  W.  &  N.  R.  R.  Co.,  2  Pennewill  210.  Queen 
Anne's  R.  R.  vs.  Reed,  5  Pennewill  228; 

Whether  the  Court  shotdd  (1)  submit  the  case  to  the  jury 
upon  the  evidence;  or  (2)  should  order  a  nonsuit  when  the  plain- 
tiff has  rested  his  case,  or  direct  a  verdict  for  the  defendant,  if  the 
plaintiff  should  decline  to  take  a  nonsuit;  or  (3)  should  direct  a 
verdict  for  either  the  plaintiff  or  the  defendant  at  the  close  of  the 
testimony,  must  depend  upon  the  state  of  the  evidence  in  the 
particular  case,  at  each  stage  thereof. 

If,  in  the  absence  of  contributory  negligence  on  the  part  of 
the  plaintiff,  there  is  any  evidence  of  negligence,  on  the  part  of  the 
defendant,  upon  which  the  jury  can  properly  find  a  verdict,  or  if 
the  conclusion  to  be  drawn  therefrom  is  debatable,  or  rests  in 
doubt,  though  the  facts  are  imdisputed,  or  if  the  evidence  is  con- 
flicting in  regard  to  any  material  fact,  the  case  should  be  submit- 
ted to  the  jury. 

If  the  plaintiff  fails  to  produce  any  evidence  of  negligence,  on 
the  part  of  the  defendant,  or  if,  as  it  has  been  said,  it  is  manifest 
as  a  conclusion  of  fact  or  by  necessary  inference  that  those  acts 
which  the  law  regards  as  negligent  have  not  been  shown,  or  if 
proof  of  contributory  negligence  arise  out  of  the  testimony  of  the 
plaintiff,  in  the  first  instance,  it  is  the  duty  of  the  Court  to  non- 
suit the  plaintiff. 

If,  notwithstanding  proof  of  the  negligence  of  the  defendant, 
it  obviously  appears,  at  the  close  of  the  testimony,  that  the  in- 
jury complained  of  was  due  to  the  fault  or  negligence  of  the  plain- 
tifE,  it  is  the  duty  of  the  Court  to  direct  a  verdict  for  the  defen- 
dant. 

It  is  quite  impossible  to  lay  down  any  well-defined  rule  by 
which  to  determine  whether  the  question  of  contributory  negli- 
gence should  be  fotmd,  as  a  conclusion  of  law,  upon  the  facts  pre- 
sented; and  the  Court  will  not  decide  the  question  without  the 
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aid  of  the  jury,  if  the  conclusion  to  be  drawn  therefrom  is  doubt- 
ful and  uncertain. 

Queen  Anne's  R.  R.  vs.  Reed,  supra. 

The  Court  in  submitting  this  case  to  the  jury  charged  them 
upon  the  law  of  negligence  as  follows :  "The  gist  of  this  action  is 
negligence,  and  the  burden  of  proving  the  negligence  of  the  de- 
fendant company  rests  upon  the  plaintiflE  in  this  case.  If  there 
was  no  negligence  on  the  part  of  the  company,  your  verdict 
should  be  for  the  defendant.  Even  if  there  was  negligence  on  the 
part  of  the  defendant,  yet  if  the  negligence  of  the  plaintiflE  contrib- 
uted to  the  accident,  or  was  the  proximate  cause  thereof,your 
verdict  should  be  for  the  defendant ;  for  he  would,  in  that  case,  be 
guilty  of  contributory  negligence.  If  you  believe  that  at  the 
time  of  the  accident  each  party  was  using  such  reasonable  care 
as  the  circxmistances  demanded,  then  the  collision  was  simply  an 
imavoidable  accident  and  the  plaintiflE  could  not  recover." 

The  third,  fourth,  fifth,  sixth  and  seventh  assignments  of 
error  were  considered  together.  They  each  related  to  the  admis- 
sion of  evidence,  on  behalf  of  the  plaintiflE,  against  objections  and 
exceptions,  respecting  *'a  custom,  general  and  imiform,  estab- 
lished by  the  defendant  company  for  its  trolley  cars  to  stop  and 
allow  a  funeral  procession  to  pass  across  its  tracks  without  inter- 
ruption." 

The  custom  was  not  pleaded.  And  it  was  contended  that  it 
was  not  competent  to  prove  it  without  being  pleaded.  In  over- 
ruling the  objection,  the  Court  said: 

"In  the  case  of  Foulke  vs.  Wilmington  City  Railway  Comr 
pany  (5  Pennewill,  363)  we  admitted  this  same  question  upon  the 
ground  that  while  there  was  no  duty  resting  upon  the  defendant 
company  to  stop  and  allow  funeral  processions  to  pass,  yet  if 
they  had  been  in  the  habit  of  doing  it,  and  thereby  induced,  on 
the  part  of  the  drivers  who  were  familiar  with  the  ctistom,  the 
belief  that  they  would  stop,  it  entered  into  the  question  of  the 
driver's  negUgence".  *  *  *  *  "We  don't  think  it  is  nec- 
essary to  be  alleged  in  the  declaration".  And  in  their  chai^ge 
to  the  jury,  respecting  this  matter,  this  Court  further  said: 
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•*We  know  of  no  law  requiring  a  trolley  car  to  stop  at  the 
intersection  of  streets  and  wait  until  a  funeral  procession  has 
passed;  nor  of  any  law  giving  to  a  funeral  procession  the  right  of 
way  over  cars  or  other  vehicles  or  persons  properly  using  a  high- 
way of  this  State.  If  by  courtesy  such  privilege  has  been  given 
by  trolley  cars  and  by  others  using  the  highway,  such  courtesy 
imposes  no  duty  upon  the  person  extending  the  courtesy,  nor 
does  it  in  any  manner  relieve  such  person  from  all  reasonable  care 
and  precaution  in  so  using  the  highway  as  to  prevent  accident  or 
injury. 

"  If  you  should  find  from  the  evidence  in  this  case,  that  the 
uniform  and  continuous  usage  or  practice  of  the  defendant  com- 
pany had  been  to  stop  its  cars  at  crossings  and  wait  until  a  fun- 
eral procession  passed  by,  and  that  such  usage  was  known  to  and 
relied  upon  by  the  driver,  the  plaintiflE  in  this  case,  at  the  time  of 
the  accident ;  we  say  to  you  that  such  method  of  dealing  with  the 
public  on  the  part  of  the  company,  and  so  known  to  the  driver, 
may  be  taken  into  account  by  you  in  estimating  the  degree  of  dil- 
igence required  of  the  plaintiff  in  looking  out  for  an  approaching 
car  before  he  crossed  the  railway  track;  for  in  such  case  he  might 
reasonably  presume  or  infer  the  contintiance  of  that  usage. 

"To  justify  such  presumption,  however,  such  usage  must 
have  been  uniform  and  continuous;  even  then  the  failure  to  ob- 
serve such  usage  would  not  amount  to  negligence  on  the  part  of 
the  defendant  company.  It  would  not  relieve  the  driver  of  rea- 
sonable care  in  making  such  crossing.  He  would  have  no  right 
so  to  prestune,  if  he  actually  saw  the  car  coming  down  upon  him; 
or  if  by  the  reasonable  use  of  his  senses  he  might  have  seen  its 
approach. 

"  It  may  be  stated  that,  as  a  general  rule,  no  legal  right  can 
grow  out  of  mere  courtesy,  however  uniform  and  long  continued; 
nor  will  such  courtesy  impose  a  legal  obligation  upon  the  person 
extending  it." 

We  will  add  that  the  word  ** custom"  is  sometimes  used 
synonymously  with  "usage",  meaning  a  course  of  dealing  which 
derives  its  leggl  force  from  assent,  express  or  implied;  again,  as 
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something  which  by  long  usage  or  judicial  sanction  has  acquired 
the  force  of  law  and  is  binding  without  regard  to  the  question  of 
assent. 

29  A.  &  E.  Ency.  of  Law  367. 

Usage  in  its  most  exclusive  meaning  includes  custom,  but  in 
its  narrower  signification  it  refers  to  a  general  habit,  mode  or 
course  of  procedure. 

12  Cyc.  1030. 

Customs  are  of  two  kinds,  general  and  particular. 

Stimmel  vs.  Brown,  7  Houst.  219. 

A  general  custom  need  not  be  pleaded,  but  a  custom  obtain- 
ing only  in  a  particular  district  or  neighborhood  mtist  be  pleaded. 

Templeman  vs.  Sawyer,  1  Harr,  522, 

The  alleged  practice  of  the  defendant  company  to  stop  its 
cars  and  permit  a  funeral  procession  to  pass  without  interruption 
was  not  a  custom  or  usage  which  had  the  force  and  effect  of  a 
law,  binding  upon  the  defendant  company.  It  was  a  course  of 
conduct,  if  it  existed,  in  the  nature  of  an  accommodation  indtil- 
gence  or  courtesy,  prompted,  doubtless,  by  considerations  of  re- 
spect, and  if  known  among  drivers  in  ftmeral  processions  to  exist, 
it  was  competent  to  prove  it,  though  it  was  not  pleaded. 

In  the  case  of  Martin  vs.  B.  &  P.  R.  R.  Co.,  2  Mar.  123,  it 
was  held  that  where  a  traveler  knows  that  a  flagman  is  habitually 
stationed  at  a  crossing,  and  upon  looking,  finds  that  the  flagman 
is  not  at  his  post  giving  signals  of  danger,  he  has  a  right  to  assume 
that  a  train  is  not  about  to  pass.  But  the  absence  or  n^ligence 
of  the  flagman  will  not  excuse  the  person  about  to  cross  the  track 
from  using  every  reasonable  precaution  that  an  ordinarily  pru- 
dent and  careful  person  would  tise. 

It  appearing  that  the  plaintiff  had  knowledge  of  the  exis- 
tence of  the  alleged  usage  or  practice  on  the  part  of  the  defendant 
company,  at  and  before  the  time  of  the  accident,  evidence  of  such 
practice  was  properly  admitted,  in  order  that  the  jury  might  de- 
termine from  all  the  facts  and  circtunstances  surrounding  the 
case  whether  the  plaintiff  was,  at  the  time  of  the  accident,  in  the 
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exercise  of  due  care  and  caution.  What  will  constitute  negli- 
gence or  want  of  due  care  may  depend  upon  the  observance  or 
non-observance  of  a  tisage  or  practice  known  to  exist  under  par- 
ticular circumstances. 

The  eighth,  ninth  and  tenth  assignments  of  error  were  con- 
sidered together.  They  each  related  to  the  admission  of  evidence 
on  behalf  of  the  plaintiflE,  against  objections  and  exceptions, 
respecting  **the  condition  of  travel  on  Tatnall  Street,  whether 
said  street  was  much  used  at  its  intersection  with  West  Fourth 
Street,  on  or  about  the  twenty-seventh  day  of  April,  1904,  be- 
tween two  and  four  o'clock  in  the  afternoon**.  The  matter  of 
travel  was  not  pleaded.  It  was  not  necessary  to  do  so  in  order 
to  give  evidence  of  it.  As  tending  to  show  the  necessity  for  a 
greater  degree  of  care  on  the  part  of  the  servants  of  the  defendant 
company  at  the  time  and  place  of  the  accident,  the  evidence  was 
competent. 

The  eleventh  assignment  of  error  relates  to  the  action  of  the 
Court  in  overruling  the  said  motion  made  by  cotmsel  for  the  de- 
fendant respecting  the  third  cotmt  in  plaintiff's  declaration.  In 
practice,  a  variety  of  coimts  often  occurs  in  respect  of  the  same 
cause  of  action;  the  law  not  having  set  any  limits  to  the  discre- 
tion of  the  pleader,  in  this  respect,  if  fairly  and  reasonably  ex- 
cercised. 

Steph.  on  Plead,,  258. 

The  pleadings  in  a  case  are  not  evidence  of  the  matters 
pleaded.  And  a  count  in  a  declaration  upon  which  issue  has  been 
taken  and  respecting  which  no  evidence  is  introduced  at  the 
trial,  is  harmless  to  the  defendant  upon  the  merits  of  the  case. 
In  this  case,  the  count  was  abandoned  by  the  plaintiff,  and  the 
jury  were  instructed  by  the  Cotirt  to  disregard  the  cotmt  alto- 
gether. For  any  reason  shown,  the  Court  did  not  err  in  over- 
ruling the  said  several  motions  respecting  the  said  count. 

After  a  careful  examination  and  consideration  of  the  record 
and  briefs  of  counsel,  and  in  view  of  the  conflict  of  testimony 
with  regard  to  some  material  facts  in  issue,  it  is  not  obvious  that 
there  was  such  an  entire  absence  of  negligence  on  the  part  of  the 
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servants  of  the  defendant  company,  on  the  one  hand,  or  that 
there  was  such  contributory  negligence,  on  the  part  of  the  plain- 
tifE,  on  the  other,  as  that  it  was  the  duty  of  the  Court  to  direct  a 
verdict  for  the  defendant.  Under  all  the  circumstances  surround- 
ing this  case,  it  is  the  opinion  of  this  Court  that  the  question  as 
to  whose  negligence,  if  any,  was  the  proximate  cause  of  the  ac- 
cident was  properly  submitted  to  the  jury  under  the  instructions 
given  by  the  Court  below.  And  the  judgment  of  the  Court  below 
is,  therefore,  afi&rmed. 


William  G.  Little,  Administrator  of  William  P.  LrrrLB,  de- 
ceased, vs.  American  Telephone  and  Telegraph  Com- 
pany, OP  Delaware,  a  corporation  of  the  State  of  Delaware. 

Action  for  Damages — Destruction  of  Natural  Spring  of  Watery 

In  Making  Hole  for  Telephone  Pole — Negligence — Right  cf 

Way  for   Telephone  Contract;  Powers  Thereunder 

— Waters;  Percolating  or  Oozing  through  the  Soil; 

Diversion  of — Damages. 

1.  The  authorities  generally  hold  that  in  the  absence  of  express  con- 
tract, and  a  positive  authorized  regulation,  the  use  of  percolating  waters 
for  manufacturing,  mining  and  like  purposes,  is  withm  the  right  of  the 
owner  of  the  soil,  whatever  may  be  its  effect  upon  his  neighbor's  wdls  and 
springs.  But  the  owner  may  not  wantonly  or  malidoudfy  so  use  his  own 
land  as  to  injure  an  adjoining  owner  by  diverting  waters  percolating,  oo«- 
ing  or  filtratmg  through  the  earth  to  we  lands  of  the  latter;  and  toe  pur- 
pose for  which  the  water  is  used  must  be  necessary,  or  at  least  legitimate. 

2.  A  person  who  possesses  a  mere  privilege  or  rieht  of  way  in  and 
over  the  land  of  another  has  no  right  to  divert  perccuating  waters,  un- 
necessarily and  negligently  from  the  lands  of  the  owner  to  the  injury  of 
such  owner. 
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3.  A  company  that  has  the  right  to  construct  a  telephone  line  along 
and  across  the  lands  of  another,  may  dig  holes,  erect  poles,  string  wires,  and 
do  any  other  thing  and  use  such  agencies  as  are  reasonably  required  to  ac- 
comf^sh  the  work;  but  the  exercise  of  such  right  does  not  require  the  di- 
version of  percolating  waters  or  the  destruction  or  impairment  of  a  natural 
spnnfif,  unless  the  proper  making  of  the  holes  ftc.  would  have  such  effect. 
It  is  for  the  jury  to  determine  whether  the  waters  were  diverted,  and  the 
spring  destroyed,  by  and  through  the  negligence  of  the  defendant. 

4.  Measure  of  damages  stated. 

(Juns  24,  1907.) 
LoRB,  C.  J.,  and  Pbnnbwill,  J.,  sitting. 

W.  W.  Knawles  for  plaintiff. 

Herbert  H.  Ward  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1907. 

Summons  Casb  (No.  105»  February  Term,  1906),  for  the 
recovery  of  damages  arising  from  the  destruction  of  a  spring  of 
water  on  the  farm  of  the  plaintiff  in  Mill  Creek  Hundred,  alleged 
to  have  been  caused  by  the  defendant  company  in  negligently 
and  tmnecessarily  using  dynamite  or  other  explosive  in  making 
a  hole  near  said  spring  for  the  purpose  of  settling  one  of  its  tel- 
ephone poles. 

Pbnnbwill,  J.,  charging  the  jtury: 

Gentlemen  of  the  jury : — ^This  action  was  brought  by  William 
P.  Little,  who  has  since  died,  against  the  American  Telephone 
and  Telegraph  Company,  a  corporation  of  this  State,  for  the  re- 
covery of  d^unages  which  it  is  alleged  he  suffered  by  reason  of  the 
negligence  of  the  said  company. 

Since  the  death  of  the  original  plaintiff,  his  administrator, 
William  G.  Little,  has  been  made  party  plaintiff,  and  is  entitled 
to  recover  in  this  action  whatever  the  said  William  F.  Little 
could  have  recovered. 

The  said  William  F.  Little,  it  is  claimed,  was  the  owner 
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of  a  farm  containing  about  sixty  acres  of  land  in  Mill  Creek  Htin* 
dred  in  this  Cotmty ;  and  that  there  was  upon  said  farm,  and  had 
been  for  many  years,  a  natural  spring  of  water  which  was  of 
much  value  to  the  owner  and  particularly  useful  in  his  dairy  bus- 
iness. That  the  defendant  company  in  connection  with  its 
telephone  business,  settled  a  pole  about  six  or  seven  feet  from 
said  spring,  and  in  making  the  hole  in  which  the  pole  was  to  be 
placed,  negUgently  and  unnecessarily  used  dynamite  or  other  ex- 
plosive, and  thereby  completely  destroyed  the  spring.  That  the 
spring  had  uninterruptedly  furnished  a  good  and  suflSdent 
supply  of  fresh  water  for  many  years,  but  since  the  explosion 
which  was  caused  by  the  company  in  preparing  the  said  hole, 
the  spring  has  been  dry  and  useless,  to  the  great  inconvenience 
and  detriment  of  the  said  William  P.  Little. 

The  defendant  company  denies  any  liability  to  the  plain- 
tiff, and  claims  (1)  that  it  did  not  use  dynamite  or  any  other 
explosive  in  making  the  hole  near  the  spring,  but  that  on  the 
contrary  the  hole  was  prepared  in  the  usual  way,  with  ordinary 
care  and  without  any  negligence  at  all ;  (2)  that  the  water  used 
by  the  plaintiff's  intestate  was  suppUed  during  a  part  of  the  year 
entirely,  and  during  the  remainder  of  the  year,  in  part,  from 
sources  other  than  the  spring,  and  that  the  spring  was,  during 
certain  months  of  the  year,  dry,  and  all  the  time  insufficient; 
(3)  that  the  spring,  even  though  it  was  impaired  or  interfered 
with,  could  have  been  easily  adjusted  so  that  the  flow  of  water 
therefrom  might  have  been  renewed,  but  notwithstanding  that 
fact  the  plaintiff  failed  to  adjust  or  reclaim  the  same;  (4)  that 
even  though  the  hole  was  blasted  by  explosives,  which  the  de- 
fendant denies,  and  the  spring  thereby  destroyed  or  impaired, 
yet  inasmuch  as  the  spring  was  fed  or  supplied  by  water  that 
percolated  through  the  soil,  the  defendant  had  a  legal  right  and 
express  authority  to  make  the  hole  at  the  exact  place  it  was 
made,  in  any  manner  and  by  whatsoever  means  it  chose,  under 
the  terms  of  a  contract  made  with  the  said  William  P.  Little 
and  bearing  date  October  18,  1905. 

The  said  contract  was  admitted  in  evidence,  and  is  as  fol- 
lows: 
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**$9.  Received  of  the  American  Telephone  and  Telegraph  Com- 
pany of  Delaware  Nine-Himdredths  Dollars  in  consideration  of 
which  I  hereby  grant  tmto  said  company , its  successors  and  assigns 
the  right,  privilege  and  authority  to  construct,  operate  and  main- 
tain its  lines  of  telephone  and  telegraph  including  the  necessary 
poles,  wires  and  fixtures  upon, over  and  across  the  property  which 
I  own  or  in  which  I  have  any  interest,  in  the  Mill  Creek  Hundred 
County  of  New  Castle  and  State  of  Delaware,  and  upon  and 
along  the  roads,  streets  or  highways  adjoining  the  said  property, 
with  the  right  to  permit  the  attachment  of  the  wires  of  any  other 
company,  and  the  right  to  trim  any  trees  along  said  lines  so  as  to 
keep  the  wires  cleared  at  least  eighteen  inches,  to  erect  and  set 
the  necessary  guy  and  brace  poles  and  anchors  and  to  attach 
thereto  and  to  trees  the  necessary  guy  wires ;  said  sum  being  re- 
ceived in  full  payment  therefor  and  for  the  right  to  cut  down 
such  trees  as  may  interfere  with  the  lines,  poles  to  be  planted  on 
my  property  as  now  located.  Witness  our  hands  and  seals  this 
eighteenth  day  of  Oct.  A.  D.  1905,  at  Marshallton,  Del. 
Witness 

"H.  Ellsworth  Simpers       Wlliam  F.  Liittlb  (l.  s.) 
S.  M.  DoNNBLL  Mary  Littlb         (seal). 

Approved  C.  D.  M.  Cole 

Attorney. 
Register  No.  92872." 

The  defendant  company  therefore  contends  (1)  that  the 
plaintiff  was  not  injured  through  its  negUgence;  and  (2)  if  any 
injury  was  sustained  it  was  but  slight,  or  at  least  very  much  less 
than  the  plaintiff  claims. 

It  is  the  duty  of  the  Court  to  instruct  you  as  to  the  law  ap- 
plicable to  the  case,  but  it  is  the  province  of  the  jury  to  determine 
all  questions  of  fact,  governed  of  course  by  the  law  as  we  shall 
state  it. 

The  question  of  law  involved  in  this  case,  and  upon  which 
we  are  asked  to  charge  you,  is  this:  Is  the  defendant  company 
— which,  under  an  agreement  with  William  F.  Little,  the  absolute 
owner  of  the  land,  had  the  right  or  privilege  of  digging  the  hole  in 
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question — ^liable  to  the  plaintiflE  in  this  action,  if  the  hole  was  so 
negligently  and  carelessly  made  as  to  destroy  or  injure  a  spring 
on  the  plaintiff's  land  which  was  supplied  from  water  that  perco- 
lated or  oozed  through  the  soil? 

And  the  question  of  fact  is:  Was  the  hole  so  negligently 
made  by  the  defendant  as  to  injure  the  plaintiff?  For  it  is  not 
denied  that  the  company  had  the  right  to  make  the  hole,  but  it 
is  denied  that  it  was  done  with  due  care. 

The  defendant  insists  that  under  the  law  negligence  does  not 
constitute  the  basis  of  an  action  for  an  injury  caused  by  the  di- 
version of  percolating  water,  and  that  damages  cannot  be  re- 
covered therefor.  That  there  are  no  correlative  rights  between 
adjoining  owners  of  land  in  respect  to  such  waters,  because  each 
is  entitled  to  all  that  is  beneath  the  surface  of  his  own  land,  and 
can  do  as  he  pleases  upon  his  own  property  so  long  as  he  does  not 
interfere  with  any  actionable  right  of  his  neighbor.  That  a  per- 
son having  a  right  of  way  over  the  land  of  another,  such  as  that 
given  to  the  defendant  in  this  case,  has  the  same  power  and  is  in 
the  same  position,  within  the  limits  of  his  right  of  way,  as  an 
owner  of  the  soil. 

It  is  not  necessary  for  the  purposes  of  this  case  that  we 
should  consider  the  question  of  correlative  rights  between  ad- 
joining owners  of  real  estate  as  to  percolating  waters.  It  may  be 
admitted  that  the  authorities  generally  hold  that  in  the  absence 
of  express  contract,  and  a  positive  authorized  regulation,  the  use 
of  percolating  waters  for  manufacturing,  mining  and  like  par- 
poses  is  within  the  right  of  the  owner  of  the  soil,  whatever  may 
be  its  effect  upon  his  neighbor's  wells  and  springs. 

In  the  case  of  Action  vs,  Blundell,  12  M.  &  W.  324,  the 
Court  said: 

"Confining  ourselves  strictly  to  the  iacts  stated  in  the  biB 
of  exceptions,  we  think  the  present  case,  for  the  reasons  above 
given,  is  not  to  be  governed  by  the  law  which  applies  to  rivers 
and  flowing  streams,  but  it  rather  falls  within  the  principle  which 
gives  to  the  owner  of  the  soil  all  that  Ues  beneath  his  surfoce; 
that  the  land  immediately  below  is  his  property,  whether  it  is 
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solid  rock,  or  porous  ground,  or  venous  earth,  or  part  soil  part 
water;  that  the  person  who  owns  the  surface  may  dig  therein  and 
apply  all  that  is  there  found  to  his  own  purposes,  at  his  free  will 
and  pleasure;  and  that  if,  in  the  exercise  of  such  right,  he  inter- 
cepts or  drains  off  the  water  collected  from  the  under  ground 
springs  in  his  neighbor's  well,  the  inconvenience  to  his  neighbor 
falls  within  the  description  of  dumnum  absque  injuria,  which 
cannot  become  the  ground  of  an  action. " 

But  notwithstanding  this  general  principle  which  has  been 
recognized  in  so  many  cases,  it  may  be  said  that  many  Courts 
have  also  recognized  the  &ct  that  even  an  owner  may  not  wan- 
tonly or  maliciously  so  use  his  own  land  as  to  injure  an  adjoining 
owner  by  diverting  waters  percolating,  oozing  or  filtrating 
through  the  earth  to  the  lands  of  the  latter;  and  it  has  also  been 
held  that  the  purpose  for  which  the  water  is  used  must  be  neces- 
sary, or  at  least  legitimate.  The  general  doctrine  that  recog- 
nizes no  correlative  rights  between  proprietors  of  adjoining  land 
in  respect  to  such  underground  waters,  has  to  such  extent,  at 
least,  been  modified. 

The  Court  in  the  case  of  Houston  &  T.  C.  Ry.  Co.  vs.  East, 
81  S.  W.  279,  cited  and  relied  upon  by  the  defendant,  said,  in 
commenting  upon  another  case,  "The  Court  recognized  the 
soimdness  of  the  general  doctrine,  but  held  that  as  the  defendant 
was  making  no  legitimate  use  of  the  water,  he  was  properly  en- 
joined from  thus  wasting  it." 

The  crucial  question  before  us  is  whether  the  possessor  of 
a  mere  privilege  or  right  of  way  in  and  over  the  land  of  another 
has  the  right  to  divert  percolating  waters,  unnecessarily  and  neg- 
ligently, from  the  lands  of  the  owner  to  the  injury  of  such  owner. 

It  may  be  said  that  in  no  case  cited  by  the  defendant  was  the 
question  of  negligence  raised,  nor  did  it  appear  that  the  diversion 
of  the  water  was  unnecessary.  In  every  case  all  that  was  done 
by  the  defendant  was  properly  done,  and  necessary  to  the  accom- 
plishment of  the  work  authorized  to  be  done.  And  in  every  case 
but  two,  if  we  remember  correctly,  the  defendant  was  the  abso- 
lute owner  of  the  land  upon  which  he  worked,  and  therefore  en- 
titled to  everything  below  the  surface. 
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In  one  of  the  excepted  cases,  the  New  Albany  and  Salem  R. 
R,  Co,  vs.  Peterson,  14  Ind.  112,  the  defendant  had  but  a  right  of 
way,  it  is  true,  but  the  question  of  the  right  of  a  person  having 
such  a  right  of  way  over  the  land  of  the  plaintiff  was  not  involved. 
The  injury  to  the  plaintiff's  well  was  caused  in  making  excava- 
tions for  a  railroad  bed,  by  drawing  or  cutting  off  the  undergrotmd 
springs  or  fountain  which  supplied  the  well.  But  the  roadbed 
was  not  on  the  land  of  the  plaintiff,  and  no  part  of  his  property 
was  appropriated  for  the  use  of  the  road.  And  in  the  statement 
of  facts  filed  in  the  case  it  was  agreed  that  the  damage  was  caused 
by  the  construction  of  the  road  in  the  usual  and  proper  manner  of 
constructing  such  roads,  doin^  no  unnecessary  damage.  The 
Court  did  say  in  that  case  that  "the  railroad  company,  for  the 
purpose  of  constructing  their  road,  have  the  same  right  to  exca- 
vate, within  the  limits  of  their  right  of  way,  that  a  private  indi- 
vidual would  have  to  dig  upon  his  land  for  any  purpose;  and  we 
know  of  no  statute  or  principle  that  would  hold  them  liable  for 
any  injury  such  as  that  complained  of,  beyond  the  liability  of  a 
natural  person  for  a  like  injury." 

But  it  will  be  noted  that  in  this  case  there  was  no  charge 
of  negligent  digging,  and  it  was  not  done  on  the  land  of  the 
plaintiff. 

The  other  case  which  involved  a  right  of  way,  and  which 
resembles  the  case  before  us  more  closely  than  any  other  cited  by 
the  defendant,  is  that  of  Hougan  vs.  Railroad  Co.,  35  Iowa  558, 
14  Am.  Rep.  502.  In  that  case  the  plaintiff  had  granted  to  the 
defendant  railway  company  **  the  right  of  way  over  and  through 
his  land  for  all  purposes  connected  with  the  construction,  use  and 
occupation  of  its  railroad".  The  Court  said:  "In  the  absence 
of  malice  or  wantonness,  the  rule  is  well  settled  that  the  owner 
in  fee  may,  in  the  reasonable  use  of  his  land,  obstruct  or  divert  the 
flow  of  such  water,  even  to  the  injury  of  his  neighbor's  land, 
without  being  liable  in  damages  therefor — damnum  absque  in- 
juria;  a  rightful  use  of  his  own  property,  which  he  may  enjoy 
although  thereby  he  may  prevent  his  neighbor  from  having  as 
full  a  benefit  as  otherwise  might  flow  to  him." 
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And  contintiing,  the  Cottrt  said:  ''But  the  defendant  in  this 
case  is  not  the  absolute  and  unqualified  owner,  or  owner  in  fee,  of 
the  land  whereon  the  well  was  dug.  The  defendant,  however,  is 
owner,  by  grant  from  plaintiflE,  of  "the  right  of  way  over  and 
through  the  land  far  all  purposes  connected  with  the  construction, 
use  and  occupation  of  its  railway.  We  have  not  been  referred  to, 
nor  have  we  been  able  to  find,  any  case  deciding  this  question. 
Upon  principle  it  is  very  close,  and  yet  we  find  ourselves  agreed 
in  holding  with  the  learned  judge  who  decided  the  cause  below, 
that,  tmder  the  terms  of  the  conveyance  and  the  facts  of  the  case, 
the  defendant  had  the  legal  right  to  dig  the  well,  and  cannot  be 
enjoined  from  using  the  water  therefrom  for  railway  purposes." 

It  is  true  that  the  Cottrt  in  that  case,  while  not  free  from 
doubt,  held  that  the  defendant  could  not  be  enjoined  from  digging 
its  well,  because  it  had  the  legal  right  to  do  so.  But  it  will  be 
observed  (1)  that  the  Court  recognized  the  doctrine  that  even  an 
owner  may  not  obstruct  or  divert  percolating  waters  except  in 
the  reasonable,  as  well  as  the  rightful,  use  of  his  land;  and  (2) 
it  does  not  appear  that  the  defendant  was  guilty  of  any  negligence 
in  digging  its  well. 

Farnum  in  his  work  on  *' Waters  and  Water  Rights  *\  at 
Sec.  936,  cited  by  the  defendant,  says:  "The  rule  that  one  may 
make  such  reasonable  use  of  his  own  property  as  he  chooses,  re- 
gardless of  the  effect  on  the  percolating  waters,  operates  with  full 
force  although  the  effect  is  to  destroy  a  spring  on  a  neighbor's 
land,  unless  the  spring  is  supplied  by  water  flowing  in  a  known 
channel." 

This  text  writer,  therefore,  recognizes  that  even  an  owner's 
use  of  his  own  land,  with  respect  to  such  waters,  must  be  reason- 
able. 

There  is  no  doubt  that  the  owner  of  a  right  of  way  over  the 
lands  of  another  has  the  same  right  to  use  the  land  as  the  owner 
would  have,  so  &r  as  is  necessary  to  accomplish  the  purpose  for 
which  the  right  of  way  was  given.  But  he  is  not  the  owner  of  the 
soil,  and  has  but  a  qualified  or  limited  right  therein.  It  would 
seem  unreasonable  to  hold  that  he  could  so  use  that  right  as  un- 
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necessarily  or  negligently  to  injure  the  property  of  the  owner 
whether  such  property  be  located  in  or  upon  the  soil.  In  the 
Indiana  case  already  referred  to,  the  Court,  in  referring  to  the 
case  in  36  Iowa  said:  **The  other  question,  upon  which  the 
Court  was  more  doubtful,  viz,  whether  or  not  such  a  company 
with  only  a  right  of  way  over  the  land,  has  the  right  to  thus  draw 
the  water  from  it,  is  not  here  involved." 

In  cases  where  the  right  of  an  adjoining  owner  to  divert 
percolating  water  was  conceded,  the  Courts  based  their  opinion 
upon  the  fact  that  the  defendant  was  the  owner  of  the  soil  and 
therefore  had  a  right  to  use  it  as  he  pleased ;  that  an  owner  of  soil 
may  divert  percolating  water,  consume  or  cut  it  off,  with  impun- 
ity. It  is  the  same  as  land,  and  cannot  be  distinguished  in  law 
from  land.  So  the  owner  of  land  is  the  absolute  owner  of  the 
soil,  and  of  percolating  water,  which  is  a  part  of,  and  not  different 
from  the  soil 

Pixley  vs.  Clark,  35  N.  Y.  520. 

While  this  broad  principle  has  been  modified  to  some  extent, 
as  we  have  seen,  and  made  to  conform  to  another  well-settled  rule 
which  holds  that  one  person  must  so  use  his  own  property  as  not 
unreasonably  to  interfere  with  the  rights  of  another,  it  is  mani- 
fest that  ownership  of  the  land  confers  rights  and  powers  with  re- 
spect to  percolating  waters  thereon  which  cannot  be  claimed  by 
a  person  who  enjoys  a  mere  right  or  privilege  in  said  land,  unless 
the  excerdse  of  such  right  or  privilege  necessarily  involves  the 
diversion  of  the  waters. 

In  the  case  we  have  to  determine  the  right  which  the  de- 
fendant company  had  secured  from  William  F.  Little  was  to  con- 
struct a  telephone  line  along  and  across  his  land.  This  necessar- 
ily included  the  right  to  dig  holes,  erect  poles,  string  wires,  and 
do  any  other  thing  reasonably  required  to  accomplish  the  ccm- 
struction  of  the  line.  But  the  exercise  of  the  right  conferred  did 
not  require  the  diversion  of  the  waters  or  the  destruction  or  im- 
pairment of  the  spring  unless  the  making  of  the  hole,  with  due 
care,  would  have  such  effect.  It  is,  therefore,  we  think,  a  ques- 
tion for  the  jury  to  determine  whether  the  spring  was  destroyed 


Digitized  by 


Google 


LITTLE  V8.  TELEPHONE  CO. 383 

CHAROB. 

or  impaired  to  the  injury  of  the  plaintiff's  intestate,  and  if  it  was, 
whether  it  was  done  by  and  through  the  negligence  of  the  defen- 
dant. 

We  must,  therefore,  decline  to  instruct  you  to  return  a  ver- 
dict for  the  defendant.  In  our  opinion  the  case  should  be  decided 
by  the  jury  upon  the  evidence  adduced. 

Inasmuch  as  this  case  is  based  upon  the  negligence  of  the 
defendant,  we  say  to  you  that  the  plaintiff  must  recover  by  rea- 
son of  the  negligent  act  which  he  has  alleged,  or  he  cannot  recover 
at  all. 

Negligence  is  never  presumed,  but  must  be  proved.  And 
the  burden  of  proving  it  rests  upon  the  plaintiff. 

Negligence  may  be  defined  to  be  the  want  of  reasonable  care, 
that  is,  the  &ilure  to  use  such  care  as  an  ordinarily  careful  and 
prudent  man  would  use  under  the  circumstances. 

In  order  that  the  plaintiff  may  recover  at  all  in  this  case, 
you  must  be  satisfied  from  the  evidence,  (1)  that  William  P. 
Little  did  sustain  some  injury;  (2)  that  such  injury  was  caused 
by  the  destruction  or  impairment  of  the  spring  in  question;  (3) 
that  the  spring  was  destroyed  or  impaired  by  the  negligent  act  of 
the  defendant  company. 

If  you  believe  that  William  P.  Little  was  not  injured  by  the 
destruction  or  impairment  of  the  spring,  as  he  has  alleged; 
and  even  though  you  should  belive  that  he  was  so  injured,  but 
are  not  satisfied  that  the  injury  was  caused  by  the  negligence  or 
carelessness  of  the  defendant,  the  plaintiff  could  not  recover. 

Under  the  agreement  made  by  William  F.  Little  with  the 
company,  the  latter  had  the  right  to  make  the  hole  near  the 
spring  in  the  construction  of  its  telephone  line,  and  to  tise  such 
means  and  agencies  as  were  reasonably  necessary  to  accomplish 
the  work.  If  it  tised  only  such  means  and  agencies  it  would  not 
be  liable  in  this  action,  and  the  plaintiff  could  not  recover. 

Where  there  is  a  conflict  of  testimony,  as  there  is  in  this  case 
it  is  the  duty  of  the  jury  to  reconcile  it  if  they  can,  but  if  they 
cannot,  they  should  give  credit  to  that  which  they  think  is  most 
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reliable,  and  most  entitled  to  belief,  tinder  all  the  drctimstancei 
as  disclosed  by  the  evidence. 

If  you  shall  find  for  the  plaintiff  your  verdict  should  be  for 
such  an  amount  as  would  reasonably  compensate  him  for  any  in- 
jury that  William  P.  Little  received  from  the  loss  of  the  said 
spring  caused  by  the  negligence  or  carelessness  of  the  defendant 
company;  and  in  estimating  the  damages  for  such  injury,  if  any 
there  be,  you  may  consider  the  diminished  value  of  the  &nn  oc- 
casioned by  the  destruction  or  impairment  of  the  spring  through 
the  defendant's  negligence. 

Verdict  for  plaintiff  for  $900.00 
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JosBPH  R.  Richardson,  d.  b.  a.,  vs.  National  Bank  op  Wil- 
mington AND  Brandtwinb,  a  corporation  existing  tinder 
the  laws  of  the  United  States,  p.  b.  r. 

Justice  of  the  Peace — Appeal — Motion  to  Dismiss — Appeal  Bond 
— Sureties — One  Surety  Sufficient — Statute;  Construction  of , 

The  statute,  (Code  754),  which  provides  what  security  shall  be  re- 
quired in  taking  an  appeal  from  a  Justice  of  the  Peace,  is  fully  complied 
with  when  either  one  or  more  sureties  sign  the  appeal  bond. 

(July  3.  1907.) 
LoRB,  C.  J.  and  Grubb  and  Pbnnbwill,  J.  J.,  sitting. 
Robert  H.  Richards  for  appellant. 
J.  Harvey  Whiteman  for  respondent. 

Superior  Court,  New  Castle  County,  May  Term,  1907. 
Appbal  (No.  139,  May  Term,  1907). 

Motion  to  dismiss  appeal. 

J.  Harvey  Whiteman  for  respondent: — I  move  to  dismiss 
the  appeal  for  the  following  reasons: 

That  the  surety  entered  into  before  the  Justice  of  the  Peace  is 
not  sufficient,  in  that  there  is  but  one  security,  whei'eas  the  sta- 
tute requires  two  or  more  securities. 

The  statute  upon  this  subject  is  as  follows: 

'*  Section  25,  page  754  of  the  Revised  Code  of  1893. 

"Such  appeal  shall  be  allowed  by  the  Justice  at  any  time 
within  fifteen  days  of  the  date  of  giving  the  judgment  and  not 
after,  counting  that  day  as  one,  upon  the  party  entitled  to  the 
appeal,  or  his  agent,  or  attorney  praying  it  and  offering  sufficient 
security  in  such  sum  as  the  Justice  shall  deem  sufficient  to  cover 
the  judgment  appealed  from  and  the  costs  on  the  appeal.     The 
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Justice  shall  make  an  entry  thereof  as  follows: — 

"On  the  day  of  18      ,  the  said  A.  B.  ap- 

peals and  C.  D.  becomes  surety  in  the  simi  of  dollars, 

that  the  said  appeal  shall  be  prosecuted  with  e£Eect,  and  also  that 
any  judgment  which  shall  be  rendered  against  the  said  A.  6.,  or 
his  executors  or  administrators  upon  said  appeal,  shall  be  satisfied 
which  entry  shall  be  signed  by  the  sureties,  or  it  shall  be  void; 
when  signed,  it  shall  be  an  obligation  of  record  and  shall,  to  the 
extent  of  the  simi  therein  expressed,  bind  the  sureties  and  their 
executors  and  administrators",  etc. 

The  entry  upon  the  Justice's  docket  is  as  follows: 

*'0n  the  9th  day  of  May  A.  D.  1907  the  said  Joseph  R.  Rich- 
ardson appeals  and  William  C.  Seaton  becomes  surety  in  the  stun 
of  four  hundred  dollars,  that  the  said  appeal  shall  be  prosecuted 
with  effect  and  also  that  any  judgment  which  shall  be  rendered 
against  the  said  Joseph  R.  Richardson  or  his  executors  or  ad- 
ministrators upon  said  appeal  shall  be  satisfied. 

William  C.  Sbaton." 

The  word  **  surety  *'  as  used  in  the  first  part  of  the  entry  on 
the  Justice's  docket  means  **  security",  and  does  not  refer  to  the 
ntmiber  of  persons  guaranteeing  the  prosecution  of  the  appeal  and 
the  pajrment  of  the  judgment.  The  statute  requires  that  this 
entry  shall  be  signed  by  the  "sureties"  (using  the  plural).  The 
statute  further  directs  that  when  this  entry  is  signed,  it  shall  bind 
the  ''sureties"  (again  using  the  plural)  and  "their"  (again  using 
the  plural)  executors,  etc. 

This  right  of  appeal  from  the  Justice  being  a  statutory  right, 
the  method  of  taking  such  appeal  must  be  most  strictly  pursued, 
and  inasmuch  as  the  act  granting  such  appeal  has  directed  that 
such  appeal  shall  be  allowed  only  after  sufficient  security  has 
been  offered,  and  further  directs  that  sufficient  security  shall  con- 
sist in  the  appellant  providing  "sureties "  (this  term  being  in  the 
plural),  then  the  seciuity  in  this  case  consisting  of  William  C 
Seaton  alone,  the  appeal  is  void  and  should  be  dismiss^. 
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Rheem  vs.  The  Naugatuck  Wheel  Co,,  33  Pa.  St.  356. 

In  Henry  vs.  Boyle,  1  Miles  386,  it  was  held,  that  tinder  the 
English  statutes  in  force  in  Pennsylvania,  a  writ  of  error  was  no 
supersedeas  unless  accompanied  by  a  recognizance  with  two  suf- 
ficient sureties.  Although  our  act  does  not  name  any  number,  it 
has  the  term  sureties,  which  necessarily  implies  more  than  one. 

In  the  case  of  Beebe  vs.  Young,  et  al.,  13  Mich.  221,  which 
was  an  appeal  in  chancery,  the  ground  of  appeal  was,  among 
other  things,  that  the  appeal  bond  was  executed  by  one  surety 
only.  The  statute  of  Michigan  requires  a  bond  with  sufficient 
sureties  in  cases  where  appeals  are  taken.  In  that  case,  there 
being  but  one  surety,  the  Court  said : 

"The  objection  to  the  bond,  we  think  well  taken.  The 
statute  requires  a  bond  with  sufficient  sureties,  and  a  single  se- 
curity does  not  answer  its  demand." 

Again,  in  Blake  vs.  Sherman,  12  Minn.  305,  being  an  appeal 
from  an  order  of  the  District  Court  dissolving  an  attachment,  the 
Court  said: 

"It  is  further  urged  against  the  vahdity  of  the  attachment 
that  the  bond  required  by  statute  was  not  given.  Section  131, 
Pc^e  467  General  Statutes  provides  that  'before  issuing  the  writ 
the  Judge  or  Court  Commissioner  shall  reqtiire  a  bond  on  the  part 
of  the  plaintiflE,  with  sufficient  sureties,  conditioned  that  if  the  de- 
fendant recovers  judgment,  the  plaintiff  will  pay  all  costs  that 
may  be  awarded  to  the  defendant,  and  all  damages  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  penalty 
of  the  bond, which  shall  be  at  least  two  hundred  and  fifty  dollars.' 
We  think  that  this  section  of  the  statute  is  not  to  be  regarded  as 
directory.  There  must  be  a  bond  with  a  penalty  and  a  condition 
and  with  two  or  more  sureties." 

VanWesel,  vs.  VanWesel,  3  Paige  38,  was  a  case  in  which 
there  was  a  motion  to  dismiss  the  appeal  because  of  irregu- 
larity.   The  Chancellor  said: 
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''The  appellant  has  shown  that  the  surety  who  signed  the 
appeal  bond  in  this  case  is  actually  in  existence,  although  it  is  not 
alleged  that  he  is  responsible  for  a  single  dollar.  But  the  appeal 
was  not  regtdarly  entered,  because,  by  law,  there  should  have 
been  two  or  more  sureties  in  the  appeal  bond.  The  statute  re^ 
quires  a  deposit  of  money  on  an  appeal,  or  a  bond  with  sureties, 
in  the  pltural.  Although  the  number  is  not  specified  in  this  part 
of  the  statute,  it  requires  two  to  constitute  sureties." 

Because  of  this  irregularity  the  appeal  was  dismissed. 
The  doctrine  as  laid  down  in  3  Paige  was  approved  in  the 
North  American  Coal  Company  vs.Dayett,  4  Paige  273. 

In  Harris  vs.  Regesier  &  Sons,  70  Md.  109,  which  was  a  suit 
upon  an  appeal  bond  signed  by  John  Harris  alone  as  surety,  the 
Court  below  permitted  judgment  against  Harris  on  the  said  sur- 
ety bond,  but  upon  appeal,  the  Court  said: 

"  The  Code  of  1888,  Art.  5,  Sec.  61,  provides  that  'no  execu- 
tion upon  any  judgment  or  decree  *  *  *  shall  be  stayed  or 
delayed  unless  the  person  against  whom  such  judgment  or  decree 
shall  have  rendered  or  passed  *  *  *  or  some  other  person 
in  his  or  their  behalf  shall  immediately  upon  praying  an  appeal 
*  *  *  enter  into  a  bond  with  a  sufficient  security  in  at 
least  double  the  sum  recovered ',  etc.  Precisely  the  same  words 
'sufficient  security'  are  used  in  the  Act  of  1860,  Art.  5,  Sec.  61. 

"And  this  Section  was  taken  from  the  Act  of  1862,  Chap.  200, 

Sec.  1,  which  repealed  and  replaced  the  Act  of  1811,  Chap.  171 
and  1713,  all  of  which  required  sureties  in  such  an  appeal  bond. 
The  plural  securities  or  sureties  is  thus  used  throughout  this  sec- 
tion and  it  can  scarcely  be  assumed  that  it  was  not  designedly 
done. 

"The  forms  given  in  Harris'  entries  provide  spaces  for  two 
securities.  *  *  *  It  would  seem  therefore,  upon  looking 
to  the  language  of  the  statute  that  an  appeal  bond,  effective 
to  stay  execution  on  a  final  judgment  or  decree,  must  be  enter- 
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ed  into  by  at  least  two  sufficient  securities.  Whilst  this  ques- 
tion has  never  been  passed  upon  by  this  Court,  exactly  similar 
statutory  provisions  have  been  construed  by  other  appellate 
courts,  whose  decisions  are  entitled  to  great  weight." 

After  reviewing  numerous  authorities,  the  Court  further  said : 

"  We  see  no  reason  for  not  giving  to  the  language  of  our  own 
statute  the  same  construction.  When  the  Legislature  used  the 
word  'securities  *  in  the  plural,  we  are  certainly  not  warranted 
in  saying  that  only  one  surety  was  intended.  The  General  As- 
sembly must  be  regarded  as  having  meant  what  the  word  used  by 
it  distinctly  imports,  and  it  would  be  little  if  anything  short  of 
direct  judicial  legislation,  to  hold  that  one  surety  is  tantamount 
to  or  gratifies  the  demand  for  'sufficient  sureties'.  The  legisla- 
ture has  declared  in  plain  terms  that  in  such  a  bond  as  this  there 
must  be  securities.  This  is  a  matter  wholly  within  its  discretion 
and  undoubtedly  within  the  scope  of  its  exclusive  powers.  The 
expediency  or  policy  of  such  an  enactment  cannot  be  inquired  in- 
to or  impeached  by  any  other  tribunal  known  to  our  laws.  Ob- 
viously, therefore,  the  courts  are  powerless  to  nullify  the  statute 
in  this  particular  by  substituting  for  its  actual  provision  a  diflEer- 
ent  reqtiirement.  The  consequences  of  this  conclusion  in  this 
case  may  be  very  injurious  to  the  appellees,  but  the  law  is  so 
written  and  any  attempt  to  rescue  the  bond  by  strained  or  forced 
construction  of  the  Act  of  Assembly  would,  to  the  extent  that  it 
unsettled  the  law  as  enacted,  lead  to  more  serious  evils." 

The  foregoing  authorities  being  adjudications  by  courts  of 
high  standing  upon  statutes  containing  language  precisely  sim- 
ilar to  the  language  used  in  the  statute  of  the  State  of  Delaware, 
entitles  them  to  great  credit,  and  it  is  therefore  submitted  as  con- 
dtisive  that,  the  surety  in  this  case,  being  a  single  person,  does 
not  comply  with  the  requirement  of  the  statute,  as  above  re- 
ferred to,  and  that  the  appeal  should  consequently  be  dismissed. 


Robert  H.  Richards  for  appellant: — ^The  statute  quoted  by 
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the  learned  counsel  is  a  reasonable  statute,  but  the  construction 
he  seeks  to  have  given  to  it  is  an  unreasonable  construction.  The 
Court  presided  over  by  a  Justice  of  thePeace  is  an  inferior  tribunal 
having  jurisdiction  in  civil  cases  to  the  limited  amount  of  $200.00; 
and  in  the  matter  of  taking  an  appeal  from  the  judgment  of  this 
inferior  tribunal  the  Legislature  would  not  be  presumed  to  have 
intended  to  furnish  more  than  a  sufficient  security  to  the  plaintiff 
for  his  money,  and  therefore  the  Legislature  would  not  be  pre- 
sumed to  have  intended  to  multiply  the  number  of  sureties; 
but  the  inference  would  naturally  be  that  the  number  of  sureties 
should  be  as  small  as  possible  in  order  to  enable  the  plaintiff  to 
take  his  appeal,  the  only  requisite  being  that  he  shall  furnish 
what  the  statute  requires,  viz,  a  sufficient  security.  One  surety, 
in  many  instances,  may  be  much  more  adequate  than  two,  three 
of  four  sureties ;  there  being  no  virtue  in  the  number  of  sureties. 

This  is  an  old  statute,  and  as  your  Honors  know  from  exper- 
ience, the  practice  has  been  almost  imiformly  to  reqtiire  but  one 
surety  on  an  appeal  from  a  Justice  of  the  Peace.  This  has  been 
the  generally  accepted  construction  of  the  statute  by  the  bar  and 
the  practice  under  it. 

There  is  nothing  in  the  statute  itself  which  would  constrain 
your  Honors  to  adopt  the  construction  contended  for  by  the 
learned  counsel.  Aside  from  considerations  of  public  policy,  or 
whether  there  should  be  additional  hardships  placed  upon  parties 
desiring  to  take  appeals  from  this  inferior  tribunal — in  which  the 
law  is  sometimes  very  curiously  laid  down  and  declared — and 
from  which,  litigants  should  have  the  broadest  possible  oppor- 
tunity, consistent  with  safety,  to  take  an  appeal  to  a  Court  where 
legal  questions  may  be  fully  and  fairly  adjudicated, — ^there  is 
quite  sufficient  in  the  statute  itself  to  justify  your  Honors  in  con- 
struing the  statute  to  mean  that  but  one  surety  is  sufficient  upon 
an  appeal  bond.  This  is  peculiarly  a  question  arising  under  our 
statute.  Decisions  from  other  jurisdictions  are  of  no  avail,  un- 
less they  are  based  upon  statutes  which  are  identical  in  form  and 
principle  with  our  own. 
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The  test  is  whether  the  statute  contemplates  the  furnishing 
of  ^'sureties ",  or  whether  it  means  that  ample  security,  without 
regard  to  the  number  of  sureties,  shall  be  furnished  on  an  ap- 
peal bond  to  a  Justice  of  the  Peace. 

Lore,  C.  J.: — ^We  think  the  statute  is  fully  complied  with 
when  either  one  or  more  sureties  sign  an  appeal  bond  given  before 
a  Justice  of  the  Peace;  and  we  therefore  refuse  to  dismiss  the  ap- 
peal. 


In  Re  Petition  of  Joseph  Crossgrove  for  the  Payment 
TO  THE  Petitioner  of  a  Certain  Sum  of  Money  Paid 
Into  Court  by  the  Sheriff  and  Claimed  by  the  Levy 
Court  of  New  Castle  County  as  Dollarage. 

Petition  to  take  Money  out  of  Court — Costs — Sheriff — Dollarage, 

On  Sale  of  Real  Estate — Statute;  Repeal  of  by  New  Act 

of  March  29.  1907. 

There  is  now  no  authority  in  law  permitting  the  Sheriff  to  demand  or 
receive,  as  an  item  of  cost,  collectible  through  his  office,  dollarage  to  the 
extent  of  two  per  centum  of  the  amount  derived  from  the  sale  of  real  estate 
by  such  Sheriff,  or  any  other  oonmiission  or  dollarage  upon  the  amount 
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derived  from  the  sale  of  real  estate  by  such  Sheriff.  The  statute  which 
authorized  the  Sheriff  to  receive  such  dollerage  has  been  repealed  by  the 
act  entitled  '*An  Aa  to  amend  Sections  7  and  10  Chap.,  125,  Rtv.  Codi 
Laws  of  Delaware"  approved  March  29,  1907. 

(Ji^ly  3.  1907.) 
LoRB,  C.  J.,  and  Grubb  and  Pbnnbwill,  J.  J.,  sitting. 

Robert  H.  Richards  for  petitioner. 

Sylvester  D.  Tawnsend,  Jr.,  for  the  Levy  Court. 

Superior  Court,  New  Castle  County,  May  Term,  1907. 

The  petition  set  forth  the  following  facts: 

"That  your  Petitioner,  as  Assignee  of  Henry  F.  Carpenter, 
Assignee  of  Joseph  L.  Carpenter,  Junior,  Assignee  of  Perpetual 
Savings  and  Loan  Association,  Assignee  of  Joseph  L.  Carpenter, 
Junior,  by  a  writ  of  Scire  Facias  upon  a  mortgage,  issued  out  of 
this  Honorable  Court,  and  appropriate  proceedings  subsequent 
thereto,  recovered  a  judgment  for  the  sum  of  Eleven  hundred  and 
fifty  dollars  ($1150.00),  together  with  interest  and  costs,  at  the 
February  Term,  A.  D.  1907  of  this  Honorable  Court  against 
John  Repka  and  Enmia  Repka,  his  wife,  mortgagors,  which 
said  Judgment  is  No.  February  Term,  A.  D.  1907,  and  is 

recorded  in  Judgment  Docket  M,  Vol.  3,  Page  ; 

"That  by  authority  of  a  writ  of  Levari  Facias  issued  upon 
the  said  judgment,  the  SheriflE  of  New  Castle  County,  on  the 
twentieth  day  of  May,  A.  D.  1907,  did  sell  the  lands  and  premises 
covered  by  said  mortgage  unto  Harry  Sparks  for  the  sum  of 
Twelve  hundred  dollars  ($1200). 

**That  in  the  course  of  settlement  by  your  petitioner  with 
Henry  Stafford,  SheriflE  of  this  County,  for  the  proceeds  of  said 
sale,  to-wit,  the  stun  of  Twelve  hundred  dollars  ($1200.)  the  said 
Henry  StaflEord,  SheriflE  as  aforesaid,  demanded  that  your  Peti- 
tioner should  pay  to  him,  as  a  part  of  the  costs  upon  the  said  writ 
of  Lavari  Facias  and    the  execution    thereof,  a    fee    or    sum 
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amounting  to  Twenty-four  dollars  as  dollarage  upon  the  amount 
of  the  said  sale  of  said  real  estate. 

"Your  Petitioner,  being  desirous  to  obtain  his  deed  for  said 
real  estate  and  the  said  Sheriff  being  unwilling  to  deliver  said 
deed  tmtil  the  pajrment  of  the  costs  upon  his  said  writ,  including 
the  said  sum  of  Twenty-four  dollars  as  dollarage  as  aforesaid, 
paid  to  the  said  Sheriff  the  sum  of  Sixty-nine  dollars  and  ninety- 
two  cents,  being  the  total  amount  of  costs  on  his  said  writ,  in- 
cluding the  said  sum  of  Twenty-four  dollars,  but  nevertheless 
the  said  sum  of  Twenty-four  dollars  part  of  the  said 
costs  as  aforesaid,  was  paid  by  your  Petitioner  to  the  said  Sher- 
iff under  protest  and  your  Petitioner  did,  then  and  there,  notify 
the  said  Sheriff  that  he  protested  against  the  payment  of  the 
said  sum  of  Twenty-four  dollars  and  that  he  would  take  proper 
l^al  steps  to  recover  from  said  Sheriff  the  said  amount. 

"Your  Petitioner  is  informed,  and  the  Record  of  this  Court 
shows,  that  the  said  Sheriff  has  paid  the  said  sum  of  Twenty-four 
dollars  into  this  Court  to  abide  the  disposition  of  the  same  by  this 
Court;  and  your  Petitioner  claiming  that  the  said  sum  of  Twenty- 
four  dollars  as  dollarage  upon  the  sale  of  the  said  real  estate  as 
aforesaid,  is  an  illegal  charge  and  is  not  a  fee  prescribed  by  law  or 
collectible  under  the  law  of  this  State,  prays  your  Honors  to 
make  an  order  directing  that  the  said  sum  of  Twenty-four  dol- 
lars be  paid  out  of  this  Cottrt  unto  your  petitioner. 

"And  so  your  Petitioner  will  ever  pray,  etc. 

"Joseph  Crossgrovb 
by  Robi,  H.  Richards 
his  Attorney  in  fact." 

(The  above  petition  was  duly  sworn  to  in  the  usual  form  be- 
fore a  Notary  Public). 

At  a  hearing  on  the  petition,  Richards  for  petitioner  con- 
tended in  support  of  the  prayer  of  the  petition  that  Chap.  125, 
Sec.  7,  p.  896,  Rev.  Code  (1893),  being  that  part  of  the  act  cover- 
ing the  sale  of  lands  and  tenements  under  execution  process 
which  required  the  payment  of  dollarage  to  the  Sheriff,  had  been 
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repealed  by  the  act  passed  by  the  last  Legislature  and  approved 
by  the  Governor  on  the  29th  day  of  March,  1907,  being  Chap.  245 
Vol.  24,  Laws  of  Delaware,  entitled  **An  Act  to  Atnend  Sections  7 
and  10,  Chap.  125,  Rev.  Code  of  1893,  Laws  of  Delctware'\ 

The  Court  made  the  following  order: 

*' And  now  to  wit,  this  third  day  of  July  A.  D.  1907,  the  pe- 
tition of  Joseph  Crossgrove  having  been  presented  and  read  to 
the  Court,  and  the  same  having  been  discussed  by  Robert  H. 
Richards,  Attorney  for  the  petitioner,  and  Sylvester  D.  Town- 
send,  Attorney  for  the  Levy  Court  of  New  Castle  County,  and  the 
Court  having  maturely  considered  the  same,  it  is  ordered  and  ad- 
judged by  the  Court  that  there  is  no  authority  in  law  permitting 
the  SherifE  to  demand  or  receive,  as  an  item  of  cost  collectible 
through  his  oflSce,  dollarage  to  the  extent  of  two  per  centum  (rf 
the  amount  derived  from  the  sale  of  real  estate  by  such  Sheriff, 
or  any  other  commission  or  dollarage  upon  the  amount  derived 
from  the  sale  of  real  estate  by  such  sherifE;  and  it  is  therefore  fur- 
ther ordered  by  the  Court  that  the  sum  of  Twenty-four  dollars, 
unlawfully  collected  from  Joseph  Crossgrove  by  Henry  Stafford, 
Sheriff  of  New  Castle  County,  as  dollarage  upon  the  amount  de- 
rived from  the  sale  of  certain  real  estate  and  subsequently  paid 
into  this  Court  by  said  Sheriff,  be  paid  out  of  this  Court,  by  an 
appropriate  cheque  drawn  to  the  order  of  said  Joseph  Crossgrove 
or  of  Robert  H.  Richards,  his  Attorney  of  Record. 

"Chas  B.  Lore,  C.J." 
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Statb  vs.  G.  Herman  Lawson,  alias  Lawson  Hbrman. 

Criminal  Law — Indictment  for  Practicing  Medicine  Without  a 
License — Statute;  Construction  of — Prescribe  Remedies; 
Meaning  of — Treatment  by  one  or  by  another  under 
his  direction, — For  fee  or  Reward. 


1.  The  defendant,  under  indictment  for  practicing  medicine  with- 
otit  a  license,  relied  on  the  defence  that  he  treated  his  patients  person- 
ally by  hypnotism  and  massage,  without  prescribing  any  remedies,  and 
that  such  treatment  was  not  m  violation  of  the  statute.  Held  that  to 
"prescribe"  remedies  is  to  write  or  to  give  medical  directions,  to  indicate 
remedies.  It  is  not  necessary  that  such  prescription  should  be  in  writ- 
ing. It  may  be  given  or  indicated  verbally.  Any  direction  given  to  the 
patient  for  drugs,  medicines,  or  other  remedies,  for  the  ctgre  of  bodily 
diseases,  directing  how  they  are  to  be  applied  to  or  used  by  the  patient, 
IS  a  prescription  within  the  meaning  of  the  statute.  And  it  makes  no 
difference  whether  the  direction  is  given  by  the  defendant  himself,  or 
by  another  person,  even  though  such  other  person  be  a  licensed  phy- 
sician engaged  by  and  acting  under  the  control  and  direction  of  the  de- 
fendant. 

(April  1.  1908.) 
Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 
Daniel  O.  Hastings,  Deputy  Attorney-General,  for  the  State. 
J.  Frank  Ball  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  March 
Term,  1908. 

Indictment  for  practicing  medicine  without  a  license  (No. 
79,  September  Term,  1906). 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^The  defendant  is  charged  with 
practicing  medicine  without  a  license. 
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Under  the  statutes  of  this  State,  it  is  a  misdemeanor  for 
any  person  to  engage  in  practicing  the  profession  of  medicine, 
■within  the  limits  of  this  State,  without  first  having  obtained  a 
license  therefor.  The  persons  classed  by  the  statute  as  physi- 
cians are  designated  as  follows: 

"Every  person  (except  apothecaries)  whose  business  it  iz 
for  fee  and  reward  to  prescribe  remedies  or  perform  surgical 
operations  for  the  cure  of  any  bodily  disease  or  ailing,  shall  be 
deemed  a  physician  or  dentist  as  the  case  may  be,  within  the 
meaning  of  this  act."     (Rev.,  Code,  58.) 

The  defendant  does  not  contend  that  he  had  a  license  to 
practice  medicine,  but  relies  on  the  defense  that  he  treated  his 
patients  personally  by  hypnotism  and  massage,  without  pre- 
scribing any  remedies,  and  that  such  treatment  is  not  in  viola- 
tion of  the  statute. 

Your  inquiry  then  is,  did  the  defendant  for  fee  or  reward 
prescribe  remedies  or  perform  surgical  operations,  for  the  cure 
of  any  bodily  disease  or  ailing  in  this  County  within  two  years 
next  before  the  finding  of  this  indictment. 

It  is  the  duty  of  the  Court  to  instruct  you  as  to  the  mean- 
ing of  the  word  prescribe  remedies  used  in  the  statute. 

In  medicine  to  ** prescribe"  remedies  is  defined  to  be  "to 
write  or  to  give  medical  directions;  to  indicate  remedies."  It 
is  not  necessary  that  such  prescription  should  be  in  writing.  It 
may  be  given  or  indicated  verbally.  Any  direction  given  to 
the  patient  for  drugs,  medicines,  or  other  remedies,  for  the  cure 
of  bodily  diseases,  directing  how  they  are  to  be  applied  to  or 
used  by  the  patient,  is  a  prescription  within  the  meaning  of  the 
statute. 

It  would  make  no  difference  whether  the  direction  was 
given  by  the  defendant  himself  or  by  another  person,  even 
though  such  other  person  be  a  licensed  physician  engaged  by  and 
acting  under  the  control  and  direction  of  the  defendant  in  that 
particular  in  the  conduct  of  his  business. 
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StaU  VS.  Paul,  56  Neb.  369  (76  N.  W.  861);  Benham  vs. 
State,  116  Ind.  112  (18  N.  E.  454);  In  re  Baundles  WiU,  102 
Wis.  45  (78  N.  W.  169);  0*NeU  vs.  State,  3  L.  R.  A.  {New  Se- 
ries)  762  {Tenn.). 

Should  you  therefore  be  satisfied  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  defendant,  within  two  years  next 
before  the  finding  of  the  indictment,  in  this  County,  did  for  fee 
and  reward,  either  by  himself  or  by  another  in  his  employ  or 
under  his  direction,  engage  in  the  business  of  prescribing  reme- 
dies for  curing  bodily  diseases  or  ailings,  your  verdict  should 
be  guilty. 

If  you  are  not  so  satisfied,  it  should  be  not  guilty. 

If  the  defendant  is  innocent  of  the  crime  charged  in  the 
indictment,  you  should  acqtiit  him.  On  the  other  hand  if  he  is 
guilty  it  is  your  duty  to  convict  him.  The  laws  of  our  State 
are  designed  to  protect  the  conmiunity  and  especially  that  por- 
tion of  it  which  by  reason  of  sickness  and  disease  is  peculiarly 
subject  to  imposition. 

Verdict,  guilty. 
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State  vs.  John  W.  Doughbrtt. 

Criminal    Law — Larceny — Property    Stolen;  Alleged    Owner  of 
— Different  Owner  Proved — Nolle  Prosequi  Entered— 
Subsequent  Trial — Plea  of  Former  Jeopardy, 

1.  In  an  indictment  for  larceny,  the  property  alleged  to  have  been 
stolen  was  stated  to  be  the  property  of,*  Joseph  Bancroft  Sons'  Company" 
At  the  trial  it  appeared  from  theStates  evidence  that  it  was  the  property  of 
•Joseph  Bancroft  and  Sons'  Company".  The  State  permitted  to  enter  a 
niUe  prosequi, 

2.  At  a  subsequent  trial  upon  an  indictment  which  charged  that  the  prop- 
erty alleged  to  have  been  stolen  was  the  property  of  Joseph  Bancroft  and 
Sons'  Companv  ",  the  defendant  contended  uiat  ne  could  not  be  convicted 
because  he  nad  been  put  in  jeopardy  for  the  same  offence  in  the  former  case: 
Held  that  the  defendEmt  was  not  in  jeopardy  under  the  original  indictment 
within  the  contemplation  of  the  Constitution  of  this  State. 

{May  18,  1906.) 

LoRB,  C.  J.,  and  Grubb  and  Pbnnbwill,  J.  J.,  sitting. 
Daniel  O.  Hastings,  Deputy  Attorney-General,  for  the  State 

John  Biggs  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  May  Term, 
1906. 

Indictmbnts  for  Larcbny  (Nos.  38  and  61 »  May  Term, 
1906). 

The  above  named  defendant  was  indicted  at  this  term  for 
the  larceny  of  certain  goods  laid  in  the  indictment  as  the  prop- 
erty of  'Joseph  Bancroft's  Sons'  Company". 

At  the  trial,  the  first  witness  produced  by  the  State  testified 
that  he  was  not  sure  whether  the  corporate  name  of  the  owner  of 
the  property  alleged  to  have  been  stolen  was  * 'Joseph  Bancroft's 
Sons'  Company"  or  "Joseph  Bancroft  and  Sons'  Company".  The 
State  then  proved  by  the  docket  of  certificates  of  corporations 
from  the  office  of  the  Recorder  of  Deeds  that  the  name  of  said  cor- 
poration was  "Joseph  Bancroft  and  Sons'  Company". 

Bi^s^  for  defendant,  thereupon  asked  the  Court  to  instruct 
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the  jtiry  to  render  a  verdict  of  not  guilty,  on  the  ground  of  a  fatal 
variance  between  the  proof  and  the  allegations  in  the  indictment. 

Hastings,  Deputy  Attorney-General,  asked  that  a  juror  be 
withdrawn  and  the  defendant  held  until  he  could  be  re-indicted. 

Mr.  Biggs  opposed  this  application  as  contrary  to  the  gener- 
al practice  of  the  Courts  in  criminal  cases,  contending  that  the 
defendant  had  been  put  on  trial,  and  as  he  could  not  be  convicted 
under  a  defective  indictment,  he  should  be  discharged. 

Mr,  Hastings  contended  that  the  mere  swearing  of  the  jury 
was  not  a  trial,  and  that  as  the  first  question  asked  of  the  first 
witness  disclosed  that  the  indictment  was  faulty  in  respect  to  the 
allegation  of  the  name  of  the  company  whose  property  was  al- 
leged to  have  been  stolen  by  the  defendant,  it  was  no  hardship 
upon  the  defendant  at  this  time  before  any  evidence  going  to 
the  merits  of  the  case  had  been  given  to  the  jury,  to  pass  upon 
the  fact  whether  or  not  the  defendant  was  guilty,  to  withdraw  a 
juror  and  ask  that  the  defendant  be  held  tmtil  re-indicted. 

LoRB,  C.  J. : — Is  yotir  appUcation  to  have  a  nolle  prosequi 
entered? 

Mr.  Hastings: — Yes  sir;     I  enter  a  nolle  prosequi. 
LoRE,C.  J.: — We  think  you  are  entitled  to  enter  a  nolle 
prosequi  in  this  case — The  better  practice  is  generally  to  order 
the  jury  to  return  a  verdict  of  not  guilty.     Let  a    nolle  prosequi 
be  entered. 

Thereupon  the  Deputy  Attorney-General  framed  a  new  in- 
dictment against  the  defendant,  charging  therein  that  the  stolen 
articles  were  the  goods  and  chattels  of  the  * 'Joseph  Bancroft  and 
Sons*  Company";  which  indictment  was  returned  **true  bill"  by 
the  grand  jury.  And  on  the  twenty-first  of  the  same  month 
Biggs,  for  the  defendant,  before  the  same  Court  as  above,  moved 
to  quash  thfe  indictment  on  the  ground  that  the  defendant  was  put 
in  jeopardy  for  the  same  oflEense  in  the  case  of  the  State  vs.  him- 
self, being  No.  38  to  the  May  Term,  1906,  citing: 

Heard's  Criminal  Pleading  2Sl;  I  Bishop  on  Criminal  Pro- 
cedure  960 ;  U.  S.  vs.  Shoemaker,  2  McLean  1 14 ;  State  vs.  Conner, 
46  Tenn.  311;  People  vs.  Barret  and  Ward,  2  Cain  305  {N.  Y, 
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Com.  Law  437);  ComtnottweaUh  vs.  Tuck,  20  Pick.  3S6  (366); 
Mount  vs.  State,  -14  Ohio  295  (302);  State  vs.  Calendim, 
8  Iowa  288  (290)) ;  Knox  vs.  State,  15  South  Eastern  (Ga.)  308; 
Blair  vs.  State,  7  South  Eastern  855. 

Hastings, Deputy  Attorney-General,  replied;  contending  that 
the  present  indictment  was  a  different  one  from  the  first  indict- 
ment, the  description  of  the  company  whose  property  was  alleged 
to  have  been  stolen  being  a  different  corporation  from  that  laid  in 
the  first  indictment,  although  the  taking  is  averred  in  the  same 
manner ;  that  the  cases  cited  by  the  cotinsel  for  the  defendant  did 
not  apply  to  the  case  at  bar ;  citing  in  support  of  his  right  to  re-in- 
dict the  defendant  the  following  authorities: 

Bishop* s  Criminal  Law,  Sec.  1052;  Clark  Criminal  Procedwn 
3S9;Hitevs.  State,  9  Yerger  357  (Tenn.);  StaU  vs.  Williams, 
12  Southern  932,  (La.) ;  Thompson  vs.  CommonweaUk,  26  S.  W. 
Reporter  1059  {Ky.) ;  Commonwealth  vs.  Clair,  7  Allen  525  {Mass.) 
People  vs.  Warren,  1  Par.  Cr.  336;  Commonwealth  vs.  Wade,  17 
Pickering  395,  (400.) 

The  Court  held  the  matter  under  advisement  until  the  twenty 
sixth  of  May,  and  thereupou  rendered  the  following  decision: 

LoRB,  C.  J. : — ^A  majority  of  the  Court,  consisting  of  Judges 
Grubb  and  Pennewill,  are  of  the  opinion  that  the  defendant 
Dougherty,  was  not  in  jeopardy  tmder  the  original  indictment 
within  the  contemplation  of  the  Constitution  of  this  State. 

I  do  not  agree  with  that  view,  but  it  is  the  view  of  the  major- 
ity of  the  Court,  and  therefore  the  motion  to  quash  is  refused. 
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State  vs,  Edward  Briscoe. 

Criminal  Law — Indictment — Obtaining  Money  by  False  Pretenses-^ 

What  Must  be  Proved — False  Pretense  Defined — Intent 

Material — Testimony  of  Experts — Admissions 

of  Defendant;  How  Considered  by  the  Jury. 


1.  The  Wilmington  City  Railway  Company  is  a  corporation  of  this 
State  created  by  public  act,  and  it  is  not  necessary  to  prove  that  it  is  a 
corporation.  And  although  in  the  statute  in  respect  to  "false  pretense" 
the  word  corporation  is  not  used,  it  is  nevertheless  a  person  within  the 
meaning  of  said  act. 

2.  In  order  to  convict  the  defendant  of  obtaining  money  by  false 
pretenses  the  State  must  prove,  (1)  that  the  defendant  knowingly  made 
the  false  pretense;  (2)  that  he  made  such  pretense  with  intent  to  cheat 
and  defraud  the  company;  (3)  that  by  such  pretense  he  actually  did 
cheat  and  defraud  the  company,  and  did  obtain  from  it  thereby  the 
money,  it  being  the  property  of  said  company. 

3.  A  false  pretense  is  such  a  false  representation  of  a  fact,  past  or 
existing  by  a  person  who  knows  it  to  be  untrue  as  is  adopted  or  calculated 
to  induce  the  person  to  whom  it  is  made  to  part  with  something  of  value. 
It  may  consist  in  any  act,  word,  symbol  or  token  calculated  to  deceive 
another,  and  knowingly  and  designedly  employed  with  intent  to  defraud 
another  of  money  or  other  personal  property.  The  intent  is  an  essential 
element  of  the  ofiEense,  and  may  be  proved  either  by  direct  or  circum- 
stantial evidence. 

4.  The  pretense  must  not  only  be  false,  but  also  of  such  a  nature  as  is 
calculated  to  deceive.  It  must  have  enabled  the  defendant  to  obtain 
the  money,  and  have  influenced  or  induced  the  company  to  part  with 
the  same. 

6.  The  testimony  of  experts,  as  well  as  admissions  of  the  defendant, 
are  to  be  considered  by  the  jury  in  connection  with  all  the  other  testimony, 
and  should  receive  just  so  much  weight  as  the  jury  think  they  are  entitled 
to  tinder  all  the  circumstances  of  the  case  as  disclosed  by  the  evidence. 

(May  20,  1907.) 


Digitized  by 


Google 


402  COURT    OF    GENERAL    SESSIONS. 

PACTS. 

Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 

Daniel  O.  Hastings,  Deputy  Attorney-General,  for  the  State. 

Leonard  E,  Wales,  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  May  Tenn, 
1907. 

Indictment  for  obtaining  money  by  false  pretenses  from 
The  Wilmington  City  Railway  Company,  a  corporation  of  the 
State  of  Delaware. 

At  the  trial  the  State  proved,  among  others,  the  following 
facts,  viz: 

That  at  about  half-past  nine  o'clock  on  the  evening  of  April 
19,  1907,  the  defendant  Briscoe  approached  two  men  at  Penn- 
sylvania Avenue  and  Du  Pont  Street  in  the  City  of  Wilmington, 
stating  that  he  had  been  struck  by  a  car  of  The  Wilmington 
City  Railway  Company  running  north  on  Du  Pont  Street;  that 
a  large  quantity  of  blood  was  seen  on  the  tracks  of  said  company 
on  Du  Pont  Street  at  Pennsylvania  Avenue  and  while  the  same 
was  being  examined  by  two  of  the  State's  witnesses  the  defen- 
dant called  the  attention  of  said  witnesses  to  a  Wilmington  City 
Railway  car  which  was  running  on  Du  Pont  Street  south  from 
Delaware  Avenue,  the  terminus  of  the  Du  Pont  Street  line, 
three  squares  from  Pennsylvania  Avenue  and  Du  Pont  Street — 
stating  that  that  was  the  car  which  struck  him  and  requesting 
that  they  examine  the  car  as  it  approached  them  towards  the 
south  and  see  if  there  was  blood  on  the  north  end  of  the  car  and 
also  to  get  the  number  of  the  car  and  write  it  down  for  him  so 
that  he  might  not  forget  it. 

Said  witnesses  noticed  something  like  blood  on  the  north 
end  of  the  car  as  it  passed  them  and  also  stated  that  the  number 
of  the  car  was  62.  They  also  testified  that  the  face  and  shirt 
front  of  the  defendant  were  covered  with  blood.     At  the  request 
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of  the  defendant  an  ambulance  was  telephoned  for  and  the  de- 
fendant was  sent  to  the  Delaware  Hospital;  that  he  was  there 
examined  by  a  physician  and  no  injuries  whatever  were  found 
upon  him,  although  he  complained  of  pains  in  his  head,  and  he 
was  discharged  from  the  hospital  the  following  morning. 

There  was  further  evidence  showing  that  blood  was  found 
on  the  pavement  near  the  railway  tracks  at  the  terminus  at  Del- 
aware Avenue.  Two  quart  fruit  jars  smeared  on  the  inside 
with  what  looked  like  blood,  found  near  the  scene  of  the  alleged 
accident  early  the  following  morning,  were  admitted  in  evidence. 
The  State  also  proved  that  between  nine  and  ten  o'clock  on  the 
morning  of  April  19th,  the  defendant  went  to  the  Wilmington 
Abattoir  and  purchased  one  quart  of  ox  blood,  stating  that  he 
wanted  it  to  drink.  The  State  further  proved  by  Dr.  A.  Robin, 
City  Bacteriologist  and  blood  expert,  that  samples  of  blood  taken 
from  the  fender  of  Car  No.  62,  from  the  tracks  of  the  Company 
at  Du  Pont  Street  and  Pennsylvania  Avenue,  and  from  the  shirt 
worn  by  the  defendant  on  the  night  of  April  19th,  were  examined 
by  him  scientifically  and  microscopically  and  that  said  exam- 
ination disclosed  that  none  of  said  samples  showed  the  usual 
characteristics  of  human  blood,  but  that  each  and  all  of  the 
same  were  consistent  with  ox  blood.  The  State  also  showed 
that  the  prisoner  obtained  from  the  Wilmington  City  Railway 
Company  the  sum  of  $85.00  as  compensation  for  his  alleged  in- 
juries. 

The  State  contended  upon  the  above  facts  that  the  only 
reasonable  inference  that  could  be  drawn  therefrom  was  that 
the  defendant,  after  purchasing  the  ox  blood  from  the  Abattoir 
Company,  had  smeared  the  same  upon  the  north  end  of  the 
bumper  of  Car  No.  62  while  it  was  lying  over  at  the  terminus  at 
Delaware  Avenue  and  Du  Pont  Street,  then  hastened  back  to 
Du  Pont  Street  and  Pennsylvania  Avenue,  poured  blood  upon 
the  track  there,  smeared  himself  with  the  blood  and  left  the 
jars  in  which  he  had  brought  the  same  where  they  were  sub- 
sequently foxmd,  and  then  called  the  attention  of  the  State's 
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witnesses  at  Pennsylvania  Avenue  and  Du  Pont  Street  to  the 
evidences  of  his  alleged  injuries,  which  were  wholly  feigned  and 
pretended;  and  having  received  compensation  of  $85.00  upon  the 
basis  of  such  pretended  injuries,  it  rendered  him  clearly  guilty 
of  obtaining  money  by  false  pretenses. 

The  defendant  denied  the  allegations  of  the  State  and  stated 
that  he  purchased  the  ox  blood  in  question  but  drank  the  same 
upon  the  premises  of  the  Wilmington  Abattoir  Company,  ex- 
plaining that  the  blood  upon  his  shirt  front,  which  the  City 
Bacteriologist  had  stated  was  ox  blood,  was  smeared  upon  the 
same  from  the  liver  and  lights  of  a  sheep  which  were  bloody  and 
which  he  was  carrying  home  at  the  time  the  car  collided  with  him. 

Pennewill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — It  is  charged  in  this  indictment 
that  the  defendant  in  the  month  of  April  last,  designing  and 
intending  to  cheat  and  defraud  The  Wilmington  City  Railway 
Company   of   certain   money,   unlawfully,    knowingly  and  de- 
signedly, falsely  pretended  to  the  said  company  that  he  was,  on 
the  19th  day  of  April  A.  D.  1907,  struck  by  a  certain  car  of  the 
said   Wilmington   City    Railway   Company  while   he  the  said 
Edward  Briscoe  was  in  the  act  of  crossing  Du  Pont  Street,  in 
said  City,  at  a  point  near  Pennsylvania  Avenue,  and  that  he  the 
said  Edward  Briscoe,  by  being  so  struck  as  aforesaid,  had  been 
physically  injured  and  badly  wounded,  whereas  in  truth  and  in 
fact  he  was  not,  on  said  19th  day  of  April  A.  D.  1907,  struck 
by  said  car  of  said  company,    in  the  manner  aforesaid,  at  the 
place   aforesaid,  or  in  any  manner  or  at  any  place,  and  was  not 
then  and  there  physically  injured  or  badly  hurt,  in  manner  afore- 
said,as  he  the  said  Edward  Briscoe  then  and  there  well  knew, 
and  which  said  pretense  he  then  and  there  knew  to  be  false, 
and  by  color  and  means  of  said  false  pretense  or  pretenses  he 
the  said  Edward  Briscoe  did  then  and  there  knowingly,  im- 
lawfuUy  and  designedly  obtain  from  the  said  Wilmington  City 
Railway  Company  certain  paper  money,  with  intent  to  defraud 
the  said  company.     The  amount  charged  in  the  indictment  is 
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the  sum  of  one  hundred  dollars.  It  is  not  necessary  that  such 
particular  sum  should  be  proved  to  you,  but  if  the  State  has 
shown  to  your  satisfaction  that  any  sum  of  paper  money  was 
obtained  by  the  defendant  from  The  Wilmington  City  Railway 
Company  in  the  manner  alleged  it  would  be  sufficient. 

The  offense  charged  against  the  defendant  is  that  which  is 
commonly  known  as  obtaining  money  by  false  pretenses,  and  is 
based  upon  a  statute  of  this  State  which  provides  **that  if  any 
person  shall,  by  any  false  pretense,  obtain  from  any  other  person 
any  chattel,  money  or  other  valuable  security,  with  intent  to 
cheat  or  defraud  any  person  of  the  same,  every  such  oflEender 
shall  be  guilty  of  a  misdemeanor,"  ete. 

The  Wilmington  City  Railway  Company  is  a  corporation 
of  this  State  created  by  a  public  act  of  the  Legislature,  and  the 
State  is  not,  therefore,  required  to  prove  that  it  is  a  corporation. 
And  although  in  the  statute  above  mentioned  the  word  **cor- 
poration"  is  not  used,  it  is  nevertheless  a  person  within  the  con- 
templation and  meaning  of  said  act,  and  is  to  be  so  regarded  by 
you.  If  it  is  shown  to  your  satisfaction  by  the  evidence  that 
money  was  paid  to  the  defendant  for  The  Wilmington  City  Rail- 
way Company  by  an  agent  or  representative  thereof,  such  pay- 
ment would  be  a  payment  by  the    company. 

In  order  to  convict  the  defendant  tmder  this  indictment, 
the  State  must  have  proved  (1)  that  the  defendant  knowingly 
made  the  false  pretense;  (2)  that  he  made  such  pretense  with  in- 
tent to  cheat  and  defraud  The  Wilmington  City  Railway  Company 
(3)  that  by  such  pretense  he  actually  did  cheat  and  defraud  The 
Wilmington  City  Railway  Company  ,and  did  obtain  from  it  thereby 
the  said  paper  money,  it  then  being  the  property  of  said  company. 

A  false  pretense  has  been  defined  to  be  such  a  fraudulent 
representation  of  a  fact,  past  or  existing,  by  a  person  who  knows 
it  to  be  untrue,  as  is  adapted  to  induce  the  person  to  whom  it 
is  made  to  part  with  something  of  value.  And  it  may  consist 
in  any  act,  word,  symbol  or  token  calculated  to  deceive  another, 
and  knowingly  and  designedly  employed  by  any  person  with 
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intent  to  defraud  another  of  money  or  other  personal  property. 

State  vs.  Lynn,  3  Pennewill  316. 

The  intent  to  cheat  and  defraud  is  an  essential  element  of 
the  oflEense  charged,  and  must  be  proved  like  any  other  material 
element  of  the  charge  in  order  to  convict  the  prisoner.  But 
such  proof  may  be  made  either  by  direct  or  circtunstantial  evi- 
dence, and  it  is  your  province  and  duty  to  carefully  consider  all 
the  facts  and  circumstances  disclosed  by  the  evidence  in  deter- 
mining whether  such  intent  existed  or  not. 

The  pretense  charged  must  be  not  only  false,  but  also  of 
such  a  nature  as  is  calculated  to  deceive.  It  must  have  enabled 
the  defendant  to  obtain  the  money  and  have  influenced  or  in- 
duced the  company  to  part  with  the  same. 

The  testimony  of  experts,  as  well  as  admissions  of  a  de- 
fendant, are  to  be  considered  by  the  jury  in  connection  with  all 
the  other  testimony,  and  should  receive  just  so  much  weight 
as  you  think  they  are  entitled  to  under  all  the  circumstances 
of  the  case  as  disclosed  by  the  evidence. 

In  order  to  convict  the  prisoner  the  State  must  have  proved 
to  your  satisfaction  beyond  a  reasonable  doubt  every  material 
element  of  the  charge. 

Where  the  testimony  is  conflicting  it  is  your  duty  to  re- 
concile it  if  you  can.  If  you  cannot  do  so,  then  you  should  give 
credit  to  the  testimony  of  those  witnesses  which  imder  all  the 
circumstances  of  the  case  you  deem  most  worthy  of  belief. 

It  is  now  for  you  to  say,  gentlemen,  whether  the  defendant  is 
guilty  or  not  guilty  of  the  offense  with  which  he  stands  charged. 
If  after  carefully  considering  all  the  evidence,  and  applying  the 
law  thereto  as  we  have  stated  it,  you  entertain  a  reasonable 
doubt  of  the  defendant's  guilt,  that  should  inure  to  his  acquittal. 
We  say  to  you,  however,  that  by  a  reasonable  doubt  is  not 
meant  a  speculative  or  mere  possible  doubt,  but  a  real  and  sub- 
stantial doubt  growing  out  of  the  evidence,  and  such  a  doubt 
as  would  remain  in  the  minds  of  reasonable  and  fair-minded 
men  after  a  careful  consideration  of  all  the  testimony  in  the  case. 

Verdict,  guilty. 
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Edward  W.  Pyle  vs.  Edward  H.  Gallahbr. 

Assumpsit — Promissory  Note,  Subject  to  Proviso  for  Renewal — 

Pleading — Demurrer  to  Declaration;   To  Pleas;  Sufficiency 

of— Renewal  of  Note — Tendering  New  Note — Waiver  of 

Tender, 

1.  The  defendant  had  given  to  the  plaintiff  a  certain  promissory 
note,  with  an  a^eement  which  provided  that  if  the  said  defendant  should 
pay  to  the  plaintiff,  on  account  of  said  note,  at  least  one-fourth  of  his 
interest  in  tiie  net  profits  of  the  business  of  the  incorporation  during  the 
year  the  note  had  to  run,  the  plaintiff  would  renew  the  note.  On  de- 
murrer to  the  declaration  filed  in  an  action  on  said  note,  held; — (1)  That  it 
was  not  necessary  for  the  plaintiff  to  set  out  what  the  amount  of  the  net 
profits  were,  the  dividends  that  were  declared,  or  the  interest  of  the  defen- 
dant in  said  net  profits.  (2)  That  it  was  sufficient  if  the  nature  and  char- 
acter of  the  agreement  declared  on  was  set  out  generally  and  in  substance. 
(3)  That  plaintiff's  declaration  sufficiently  set  out  a  legal  cause  of  action. 

2.  On  demurrer  to  defendant's  pleas  in  said  action,  held; — (1)  That 
conceding  the  defendant  had  the  right  to  have  the  note  renewed  yet  he 
made  no  effort  to  demand  or  procure  a  renewal,  and  the  demurrer  should 
therefore  be  sustained.  (2)  That  the  demurrer  should  be  likewise  sus- 
tained because  the  new  contract  set  up  by  the  defendant  was  nudum 
pactum; — void  for  want  of  consideration. 

3.  A  promissory  note,  such  as  sued  upon,  although  the  proviso 
annexed  thereto  destroys  its  negotiability,  purports  a  valuable  consider- 
ation. But  the  consideration  may,  as  between  the  orginal  parties,  be 
attacked ;  and  if  a  total  failure  of  consideration  be  shown  as  between 
them  a  recovery  cannot  be  had  upon  the  note. 

4.  If  there  was  a  valuable  consideration  given  for  the  note,  then  the 
legal  effect  of  the  proviso,  annexed  to  the  note,  upon  the  defendant's 
liablity  on  the  note,  was  to  secure  to  him  a  renewal  of  the  note  by  the 
plaintiff  from  year  to  year  untU  the  debt  represented  by  the  note  should  be 
fully  paid.  But  if  the  defendant  failed  to  conform  to  the  terms  upon 
which  the  note  was  to  be  renewed,  the  plaintiff  in  that  event  was  not 
legally  bound  to  renew  the  note,  and  might  in  his  discretion  institute 
l^al  proceedings  for  the  recovery  of  the  amount  secured  by  the  note  at  the 
end  of  the  year  after  the  note  was  given. 

5.  The  only  way  to  renew  a  note  is  by  making  and  tendering  a  new 
note  for  the  old.  It  must  be  shown  by  the  evidence  that  the  defendant 
made  or  tendered  a  renewal  note  to  the  plaintiff  for  the  first  note  given  and 
sued  upon,  or  that  the  plaintiff  waived  the  making  and  tendering  of  such 
note  by  the  defendant. 

(May  28.  1907;  February  4,  1908.) 
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Lore,  C.  J.  and  Grubb  and  Pennewill,  J.  J.,  sittmg  at 
the  hearing  on  the  demurrers. 

Judges  Spruance  and  Boyce  sitting  at  the  trial. 

/.   Harvey  Whiteman  for  plaintiff. 

Lemn  Irving  Handy  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1907. 

Action  of  Assumpsit  (No.  85,  November  Term,  1906)  upon 
a  certain  agreement  in  writing  called  a  **promissory  note." 

Demurrer  to  declaration. 

Pennewill,  J: — ^The  defendant  has  demurred  to  the  first, 
second,  third,  fifth  and  sixth  counts  of  plaintiff's  declaration. 

The  cause  of  action  upon  which  the  first,  second  and  third 
counts  are  based  is  a  certain  agreement  in  writing  called  a 
* 'promissory  note,"  which  is  as  follows: 

^'Wihnington,  Del.,  July  10,  1902. 
$7600.00 

**One  year  after  date  I  promise  to  pay  to  the  order  of  Edward 
W.  Pyle,  at  the  Central  National  Bank,  of  Wilmington,  Seventy- 
six  Hundred  Dollars,  with  interest  at  the  rate  of  five  per  centum 
per  annum,  without  defalcation.     Value  received. 

''Provided,  that  if  the  said  Edward  H.  Gallaher,  shall  pay  to 
the  said  Edward  W.  Pyle,  on  account  of  said  note,  at  least  one 
fourth  of  his  interest  in  the  net  profits  of  the  business  of  *Gallaher 
and  Pyle,  Incorporated*  during  the  year  this  note  has  to  run, 
said  Edward  W.  Pyle  is  to  renew  said  note  from  year  to  year 
upon  like  conditions  until  the  debt  represented  by  said  note  be 
fully  paid.  The  said  Edward  H.  Gallaher  has  deposited  with  the 
said  Edward  W.  Pyle,  as  collateral  security  for  the  payment 
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of  the  debt  represented  by  this  note  or  by  any  note  given  in  re- 
newal thereof  149  shares  of  the  Capital  Stock  of  'Gallaher  and 
Pyle,  Incorporated.* 

"Edward  H.  Gallaher. 
"I  agree  to  the  conditions  named  in  this  note. 

"Edward  W.  Pyle." 

The  causes  of  demurrer  assigned  to  the  said  first  three  counts 
raise  practically  the  same  question,  and  will  be  considered  to- 
gether. 

They  are  substantially  as  follows: 

1 .  That  it  does  not  appear  what  the  net  profits  of  the 
business  of  "Gallaher  and  Pyle,  Incorporated,"  were  during  the 
year  the  said  promissory  note  had  to  run. 

2.  That  it  does  not  appear  what  the  interest  of  the  defen- 
dant in  the  net  profits  of  the  business  of  ** Gallaher  and  Pyle,  In- 
corporated" was  during  the  year  the  said  promissory  note  had  to 
run. 

3.  That  it  does  not  appear  what  the  dividends  declared  by 
"Gallaher  and  Pyle,  Incorporated,"  and  payable  to  said  defen- 
dant, were  during  the  year  the  said  promissory  note  had  to  nm. 

In  the  proviso  of  the  written  agreement  upon  which  said 
three  counts  are  based,  it  is  stipulated  that  if  the  said  defendant 
shotild  pay  to  the  said  plaintiff,  on  account  of  the  said  note,  at 
least  one-fourth  of  his  interest  in  the  net  profits  of  the  business 
of  "Gallaher  and  Pyle,  Incorporated"  during  the  year  the  note 
had  to  run,  the  plaintiff  would  renew  the  note. 

We  do  not  think  it  was  necessary  for  the  plaintiff  to  set  out 
what  the  amount  of  the  net  profits  of  the  business  of  "Gallaher 
and  Pyle,  Incorporated"  were,  the  dividends  declared,  or  the  in- 
terest of  the  defendant  in  said  net  profits. 

This  is  not  an  action  to  recover  the  interest  of  the  defendant 
in  said  net  profits  or  dividends,  but  is  upon  a  written  agreement 
for  the  pajrment  of  a  certain  sum  of  money,,  and  containing  the 
proviso  above  stated. 
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The  plaintiff  avers  that  the  defendant  did  not  pay  the  one- 
fourth  part,  or  any  part,  of  his  interest  in  said  net  profits  to  the 
plaintiff,  and  it  is  quite  immaterial,  therefore,  what  his  interest 
was. 

The  case  of  Lanham  and  Bro.  v$,  Jacoby  et  al.,  4  PennewiU, 
487,  cited  by  the  defendant,  does  not  appear  to  us  to  be  in  pomt 
because  in  that  case  the  suit  was  on  a  bond  which  guaranteed  the 
payment  for  labor  and  material  supplied  in  the  construction  of 
certain  sewers.  In  alleging  the  breach  of  said  bond  it  was  of 
course  necessary  to  set  out  what  labor  and  materials  were  fur- 
nished and  not  paid  for. 

The  fifth  count  sets  out  that  the  defendant,  in  consideration 
that  the  plaintiff  at  the  special  instance  and  request  of  the  de- 
fendant, had  lent  and  advanced  to  the  defendant  "another  sum 
of  Seventy-six  Hundred  Dollars,  made  a  certain  agreement  in 
writing,  which  said  agreement  has  at  all  times  been  held  by  the 
said  plaintiff,  bearing  date  the  day  and  year  last  aforesaid,  and 
then  and  there  delivered  the  same  to  the  said  plaintiff,  by  which 
said  agreement  the  said  defendant  thereby  then  and  there  prom- 
ised to  pay  one  year  after  the  date  thereof,  to  the  order  of  the 
said  plaintiff,  at  the  Central  National  Bank  of  Wilmington,  in 
the  County  aforesaid,  another  sum  of  Seventy-six  Himdred  Dol- 
lars, with  interest  at  the  rate  of  five  per  centum  per  annum,  with- 
out defalcation  and  for  value  received,  by  means  whereof  the 
said  defendant  then  and  there  became  liable  to  pay  to  the  said 
plaintiff  the  said  sum  of  money  in  the  said  agreement  specified, 
according  to  the  tenor  and  effect  of  the  said  agreement;  and  being 
so  liable  he,  the  said  defendant,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  New  Castle 
County  aforesaid,  undertook  and  then  and  there  faithfully  prom- 
ised the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the 
said  agreement  specified,  according  to  the  tenor  and  effect  there- 
of; nevertheless,"  etc. 

The  sixth  count  is  similar  to  the  fifth  except  that  it  is  averred 
therein  that  the  plaintiff  in  consideration  that  the  said  plaintiff 
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at  the  special  instance  and  request  of  the  defendant  had  laid  out, 
expended  and  paid  a  certain  sum  of  money,  made  a  certain  agree- 
ment in  writing,  etc. 

The  causes  of  demurrer  assigned  to  said  fifth  and  sixth 
counts  are  practically  the  same,  and  are  as  follows: 

1 .  That  it  does  not  appear  what  the  conditions  and  terms 
in  said  agreement  in  writing  were,  on  which  the  defendant  prom- 
ised to  pay  the  plaintiff  the  said  sum  of  money. 

2.  That  it  does  not  appear  that  the  plaintiff  had  done  and 
performed  the  things  agreed  to  be  done  and  performed  in  the 
written  agreement. 

We  think  the  fifth  and  sixth  counts  are  good,  inasmuch  as 
they  set  out,  generally  and  in  substance,  the  nature  and  character 
of  the  agreement  declared  on.  It  will  be  of  course  for  the  trial 
Court  to  determine  whether  the  agreement  offered  in  support  of 
these  two  counts  is  or  is  not  admissible. 

The  demurrer  is  overruled. 

Subsequently,  the  plaintiff  filed  the  following  additional 
counts  to  his  declaration,  viz: 

**11 .  For  that  whereas  the  said  defendant  heretofore,  to 
wit,  on  the  tenth  day  of  July  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  two,  for  and  in  consideration  that  the  said 
plaintiff,  at  the  special  instance  and  request  of  the  said  defendant, 
had  lent  and  advanced  to  the  said  defendant  another  sum  of 
Seventy-six  Hundred  Dollars,  made  a  certain  agreement  in  writ- 
ing, in  the  words  and  figures  following,  to  wit:*'  (Quoting  note  as 
heretofore  set  out  in  the  opinion  of  the  Court)  **which  said  agree- 
ment has  at  all  times  been  held  by  the  said  plaintiff,  a  copy  of 
which  is  hereunto  annexed,  marked  Exhibit  B,  bearing  date  the 
day  and  year  last  aforesaid,  and  then  and  there  delivered  the  same 
to  the  said  plaintiff,  by  which  said  agreement  the  said  defendant 
thereby  then  and  there  promised  to  pay  one  year  after  the  date 
thereof,  to  the  order  of  the  said  plaintiff,  at  the  Central  National 
Bank  of  Wilmington,  Seventy-six  Hundred  Dollars,  with  interest 
at  the  rate  of  five  per  centum  per  annum,  without  defalcation  and 
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for  value  received,  provided,  that  if  the  said  defendant  should  pay 
to  the  said  plaintiff  on  account  of  said  agreement,  at  least  one- 
fourth  of  his  interest  in  the  net  profits  of  the  business  of  *Gallaher 
and  Pyle,  Incorporated,*  a  corporation  engaged  in  mercantUe 
business  in  the  City  of  Wilmington,  State  of  Delaware,  during  the 
year  said  agreement  had  to  run,  said  plaintiff  was  to  renew  said 
agreement  from  year  to  year  upon  like  condition,  until  the  debt 
represented  by  said  agreement  should  be  fully  paid;  and  the  said 
plaintiff  in  fact  saith,  that  the  said  defendant  did  not  during  the 
year  beginning  July  10th,  A.  D.  1904,  and  ending  July  10th,  1905, 
nor  within  a  reasonable  time  thereafter  make  any  pajrment  unto 
the  said  plaintiff  on  account  of  said  agreement;  by  means  whereof 
the  said  defendant  then  and  there  became  liable  to  pay  to  the 
said  plaintiff  the  said  svun  of  money  in  the  said  agreement  speci- 
fied, according  to  the  tenor  and  effect  of  the  said  agreement." 

The  twelfth  count  was  in  all  respects  similar  to  the  eleventh, 
except  that  it  contained  the  following  additional  averment,  viz: 
**And  the  said  plaintiff  in  fact  saith  that  the  business  of  'Gallaher 
and  Pyle,  Incorporated, 'yielded  no  net  profit  during  the  year 
said  agreement  had  to  run,  in  which  said  defendant  obtained  an 
interest,"  etc. 

The  defendant  demurred  to  the  said  counts,  assigning  the 
following  special  causes  of  demurrer: 

"1.  That  it  does  not  appear  in  said  eleventh  count  that 
during  the  year  beginning  July  10th,  A.  D.  1904,  and  ending 
July  10th,  1905,  the  said  Edward  H.  Gallaher  had  or  received  any 
interest  in  the  net  profits  of  'Gallaher  and  Pyle,  Incorporated.' 

**2.  That  it  does  not  appear  in  said  eleventh  count  that 
during  the  year  beginning  July  10,  A.  D.  1904  and  ending 
July  10th,  1905,  there  were  any  net  profits  of  the  business  of 
*Gallaher  and  Pyle,  Incorporated.* 

"3.  That  it  does  not  appear  in  said  eleventh  count  that 
during  the  year  beginning  July  10th,  A.  D.  1904,  and  ending 
July  10th,  1905,  there  were  any  dividends  declared  or  made  pay- 
able by  'Gallaher  and  Pyle,  Incorporated.* 

"4.     That  it  does  not  appear  in  said  eleventh  count  that  said 
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Edward  H.  Gallaher  has  not  paid  to  the  said  Edward  W.  Pyle, 
on  account  of  said  note,  at  least  one-fourth  of  his  interest  in  the 
net  profits  of  the  business  of  *Gallaher  and  Pyle,  Incorporated* 
during  the  year  said  note  had  to  run  and  during  each  and  every 
year  subsequent  thereto  up  to  the  date  of  the  beginning  of  this 
action. 

**5.  That  it  does  not  appear  in  said  eleventh  count  that  the 
sum  of  money  sectired  to  the  plaintiff  by  said  certain  agreement 
in  writing  was  due  and  payable  at  the  time  of  the  beginning  of 
this  action. 

**6.  That  it  does  not  appear  in  said  eleventh  count  that  any 
sum  of  money  whatsoever  was  due  and  payable  from  the  defen- 
dant to  the  plaintiff  at  the  time  of  the  beginning  of  this  action. 
**7.  That  it  does  not  appear  in  said  twelfth  count  that 
said  certain  agreement  in  writing  binds  the  defendant  to  pay  any 
sum  of  money  due  and  payable  at  the  time  when  this  action  was 
begun. 

"8.  That  it  does  appear  in  said  twelfth  coimt  that  the 
business  of  'Gallaher  and  Pyle,  Incorporated'  yielded  no  net  profit 
in  which  said  defendant  obtained  an  interest  during  the  year  said 
note  had  to  run. 

**9.  That  it  does  not  appear  in  said  twelfth  count  that 
Edward  H.  Gallaher  has  at  any  time  failed  to  pay  to  Edward  W. 
Pyle  at  least  one-fourth  of  said  Gallaher's  interest  in  the  net 
profits  of  the  business  of  'Gallaher  and  Pyle,  Incorporated.*  '* 

The  defendant  also  filed  at  the  same  time  the  following  amen- 
ded special  pleas,  viz: 

**And  the  said  defendant,  by  Levin  Irving  Handy,  his  At- 
torney, comes  and  defends  the  wrong  and  injury,  when,  &c. 
And  saith  actio  non  as  to  the  first,  second,  third,  eighth,  ninth, 
and  tenth,  cotmts  of  the  plaintiff's  declaration,  severally,  because 
he  saith  that  the  Board  of  Directors  of  'Gallaher  and  Pyle,  Incor- 
porated* during  the  whole  period  of  time  from  the  day  when  said 
note  or  said  certain  agreement  in  writing  mentioned  in  said  de- 
claration was  given  until  the  day  when  this  suit  was  begun,  con- 
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sisted  of  four  directors,  to  wit,  Edward  W.  Pyle  and  Mary  J. 
Pyle,  his  wife,  and  Edward  H.  Gallaher  and  Ida  C.  Gallaher,  his 
wife;  that  no  dividend  could  be  declared  without  the  consent  and 
approval  and  desire  of  Edward  W.  Pyle;  and  that  the  dividends 
declared  were  the  dividends  which  said  Edward  W.  Pyle  desired 
to  have  declared  and  were  declared  at  the  times  and  made  pay- 
able at  the  times  at  which  said  Edward  W.  Pyle  desired  that  they 
should  be  declared  and  should  be  made  payable,  the  said  Pyle 
having  been  in  practical  control  of  said  Board  of  Directors  from 
the  date  of  the  making  of  said  note  or  said  certain  agreement  in 
writing  up  to  the  date  of  the  beginning  of  this  action;  and  the 
said  defendant  saith  that  the  first  dividend  declared  by  *Gallaher 
and  Pyle,  Incorporated'  was  declared  and  made  payable  during 
the  month  of  July  A.  D.  nineteen  hundred  and  three;  that  said 
dividend  was  a  dividend  of  five  per  centum  on  the  paid  up  capital 
stock  of  said  'Gallaher  and  Pyle,  Incorporated;*  that  the  said 
defendant  was  the  owner  of  one  hundred  and  forty-nine  shares 
of  the  said  capital  stock  of  the  par  value  of  Fifty  Dollars  per 
share;  one  hundred  and  forty-nine  shares  was  all  of  the  capital 
stock  of  said  *Gallaher  and  Pyle,  Incorporated*  owned  at  any 
time  by  the  said  defendant;  that  the  defendant  received  in  the 
said  month  of  July  A.  D.  nineteen  hundred  and  three,  or  shortly 
thereafter,  the  sum  of  Three  Hundred  and  Seventy-two  Dollars 
and  fifty  cents  as  his  dividend  on  said  stock,  and  thereupon  im- 
mediately paid  to  Edward  W.  Pyle  on  account  of  said  note,  more 
than  one-fourth  of  defendant*s  interest  in  the  net  profits  of  the 
business  of  'Gallaher  and  Pyle,  Incorporated*  to  wit,  the  sum  of 
Three  Hundred  and  Four  Dollars;  that  the  second  dividend  de- 
clared by  'Gallaher  and  Pyle,  Incorporated*  was  declared  and 
made  payable  sometime  during  the  summer  A.  D.  nineteen  hun- 
dred and  four  (the  exact  date  being  now  unknown  to  the  defen- 
dant) ;  that  said  dividend  was  a  dividend  of  four  per  centum  on 
the  paid  up  capital  stock  of  said  'Gallaher  and  Pyle,  Incorporated;' 
that  the  said  defendant  was  then  the  owner  of  one  himdred  and 
forty-nine  shares  of  the  said  capital  stock  of  the  par  value  of 
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Fifty  Dollars  per  share;  that  the  said  defendant  received  some- 
time during  the  summer  A.  D.  nineteen  hundred  and  four  (the 
exact  date  being  now  unknown  to  him)  the  sum  of  Two  Hun- 
dred and  Ninety-eight  Dollars  as  his  dividend  on  said  stock,  and 
thereupon  immediately  paid  to  Edward  W.  Pyle  on  account  of 
said  note  more  than  one-fourth  of  defenhant's  interest  in  the  net 
profits  of  the  business  of  *Gallaher  and  Pyle,  Incorporated'  to  wit, 
the  sum  of  Three  Hundred  and  Thirteen  Dollars  and  twenty- 
five  cents;  that  the  third  dividend  declared  by  'Gallaher  and  Pyle, 
Incorporated*  was  made  payable  during  the  month  of  June  A.  D. 
nineteen  hundred  and  six;  that  the  said  dividend  was  a  dividend 
of  four  per  centum  on  the  paid  up  capital  stock  of  said  *Gallaher 
and  Pyle,  Incorporated;*  that  the  said  defendant  was  then  the 
owner  of  one  hundred  and  forty-nine  shares  of  the  said  capital 
stock  of  the  par  value  of  Fifty  Dollars  per  share;  that  the  said  de- 
fendant received  in  the  said  month  of  June  A.  D.  nineteen  hun- 
dred and  six,  the  sum  of  Two  Hundred  and  Ninety-eight  Dollars, 
as  his  dividend  on  said  stock,  and  thereupon  immediately  paid 
to  Edward  W.  Pyle  on  account  of  said  note,  more  than  one-fourth 
of  defendant's  interest  in  the  net  profits  of  the  business  of  *Galla- 
her  and  Pyle,  Incorporated'  to  wit,  the  sum  of  Three  Hundred  and 
Fifty-four  Dollars;  that  the  three  dividends  above  named  are  the 
only  dividends  which  have  ever  been  declared  by  *Gallaher  and 
Pyle,  Incorporated,'  and  that  there  have  been  no  other  dividends 
declared  and  payable  on  the  stock  of  the  said  *Gallaher  and  Pyle, 
Incorporated'  at  any  time  whatsoever.  And  this  the  said  defen- 
dant is  ready  to  verify  etc." 

**2.  The  said  defendant  saith  actio  non  as  to  the  first, 
second,  third,  eighth,  ninth,  and  tenth  counts  of  the  plaintiff's 
declaration,  severally,  because  he  saith  that  during  the  month  of 
July  A.  D.  nineteen  hundred  and  three  it  was  mutually  agreed 
between  Edward  W.  Pyle  and  Edward  H.  Gallaher  that  the  in- 
terest on  said  note  or  said  certain  agreement  in  writing  mentioned 
in  said  declaration  should  for  the  future  be  at  four  per  centum 
per  annum,  instead  of  at  five  per  centum  per  annum  as  the  said 
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note  or  said  certain  agreement  in  writing  provided,  and  that  it 
was  then  further  mutually  agreed  between  the  said  Pyle  and  the 
said  Gallaher  that  the  said  note  or  the  said  certain  agreement  in 
writing  be  continued  from  year  to  year  without  the  making  of  a 
new  note  in  renewal.  And  this  the  said  defendant  is  ready  to 
verify,  etc." 

"And  the  said  defendant  by  Levin  Irving  Handy,  his  at- 
torney, comes  and  defends  the  wrong  and  injury,  when,  etc.,  and 
say^,  that  the  said  several  counts  numbered  eleven  and  twelve  in 
said  declaration  and  the  matters  therein  contained,  in  manner 
and  form  as  the  same  are  above  stated  and  set  forth,  are  not 
sufficient  in  law  for  the  said  plaintiff  to  have  or  maintain  his 
aforesaid  action  thereof  against  the  said  defendant,  and  he  the 
said  defendant,  is  not  bound  in  law  to  answer  the  same.  And 
this  he  is  ready  to  verify,  wherefore  by  reason  of  the  insufficiency 
of  the  said  counts  eleven  and  twelve  of  the  said  declaration,  in 
this  behalf,  the  said  defendant  prays  judgment,  and  that  the 
said  plaintiff  may  be  barren  of  having  or  maintaining  his  afore- 
said action  thereof  against  him,  etc.'* 

The  plaintiff  thereupon  filed  the  following  amended  special 
causes  of  demurrer  to  the  first  amended  special  plea,  viz. : 

**(a)  It  does  not  appear  therefrom  that  the  defendant  made 
the  alleged  payments  during  the  year  said  note  had  to  nin,  of 
more  than  one-fourth  of  defendant's  interest  in  the  net  profits 
of  the  business  of  *Gallaher  and  Pyle,  Incorporated,'  to  wit,  the 
sum  of  Three  Hundred  and  Four  Dollars,  the  sum  of  Three  Hun- 
dred and  Thirteen  Dollars  and  Twenty-five  cents,  and  the  sum  of 
Three  Hundred  and  Fifty-four  Dollars. 

**(b)     The  said  plea  amounts  to  the  general  issue. 

"(c)     The  said  plea  contains  surplusage. 

**(<!)     The  said  plea  is  uncertain. 

**(e)  The  said  plea  is  not  sufficiently  particular  and  definite 
to  enable  this  plaintiff  to  reply  to  the  same. 

"(f)  And  also  that  the  said  plea  of  the  said  defendant  is  in 
other  respects  uncertain,  informal  and  insufficient,  etc." 
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Plaintiff  also  filed  the  following  causes  of  demurrer  to  said 
second  amended  plea,  viz: 

**(a)  The  said  plea  is  double  in  that  it  traverses  the  alle- 
gation in  relation  to  the  rate  of  interest  required  to  be  paid  by 
the  defendant,  and  that  it  alleges  an  agreement  whereby  the 
time  of  payment  of  the  principal  sum  in  the  note  or  agreement  in 
writing,  was  to  be  postponed  from  year  to  year. 

**{b)     The  said  plea  is  uncertain. 

**(c)  And  also  that  the  said  plea  of  the  said  defendant  is  in 
other  respects  imcertain,  informal  and  insufficient,  etc." 

Lore,  C.  J.: — We  overrule  the  defendant's  demurrers  to 
the  eleventh  and  twelfth  counts  of  plaintiff's  amended  declara- 
tion, because  in  our  opinion  said  counts  sufficiently  set  out  a 
legal  cause  of  action. 

Plaintiff's  demurrer  to  defendant's  first  amended  plea  is  sus- 
tained upon  the  ground  that  even  conceding  that  the  defendant 
had  the  right  to  have  the  note  renewed,  yet  he  made  no  effort  to 
demand  or  procure  a  renewal,  as  disclosed  by  the  pleadings. 

Plaintiff's  demurrer  to  defendant's  second  amended  plea  is 
sustained,  because  the  new  contract  set  up  by  the  defendant  was 
nudum  pactum, — void  for  want  of  consideration. 

Pursuant  to  the  aforesaid  judgment  the  defendant  filed  his 
amended  pleas,  and  on  February  4,  1908,  the  trial  of  the  cause 
proceeded  before  Associate  Judges  Spruance  and  Boyce. 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — Edward  W.  Pyle  seeks  by  this 
action  to  recover  from  Edward  H.  Gallaher  the  sum  of  $8,678.37, 
the  balance  of  the  debt  and  interest  alleged  to  be  due  upon  a  cer- 
tain promissory  note,  in  words  and  figures,  as  follows: 

"$7,600.00  Wilmington,    Del.,    July  10,    1902. 

•'One  year  after  date  I  promise  to  pay  to  the  order  of  Edward 
W.  Pyle,  at  the  Central  National  Bank  of  Wilmington,  seventy- 
six  hundred  dollars,  with  interest  at  the  rate  of  five  per  centum 
per    annum,   without   defalcation. 
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Value  received. 

''  ^it'Trovided,  that  if  the  said  Edward  H.  Gallaher,  shall  pay  to 
the  said  Edward  W.  Pyle,  on  account  of  said  note,  at  least  one- 
fourth  of  his  interest  in  the  net  profits  of  the  business  of  'Gallaher 
and  Pyle,  Incorporated'  during  the  year  this  note  has  to  run,  said 
Edward  W.  Pyle  is  to  renew  said  note  from  year  to  year  upon  like 
conditions  tmtil  the  debt  represented  by  said  note  be  fully  paid. 
The  said  Edward  H.  Gallaher  has  deposited  with  the  said  Edward 
W.  Pyle,  as  collateral  security  for  the  payment  of  the  debt  repre- 
sented by  this  note  or  by  any  note  given  in  renewal  thereof,  149 
shares  of  the  Capital  Stock  of  'Gallaher  and  Pyle,  Incorporated.' 

Edward  H.  Gallaher." 

There  is  endorsed  on  the  margin  of  said  note  the  following: 
'1  agree  to  the  conditions  named  in  this  note.     EJdward  W.  Pyle." 

It  is  admitted  that  the  defendant  has  made  the  following 
pajrments  on  said  note:  July  31,  1903,  $304.00,  which  it  was 
agreed  between  the  parties  should  be  in  full  of  the  interest  for  one 
year  at  a  reduced  rate;  September  6,  1904,  $304.00;  and  July  11, 
1906,  $354.00. 

The  plaintiff  and  the  defendant,  the  only  persons  called 
to  testify  before  you,  have  each  detailed  the  circimistances  under 
which  the  note  was  given  by  the  one  to  the  other.  Briefly,  the 
imcontroverted  evidence  is  that  the  parties  agreed  in  the  month 
of  Jime,  A.  D.  1902,  to  engage  in  the  shoe  business  in  this  City. 
The  plaintiff  was  to  furnish  the  amount  of  money  necessary  to 
buy  out  the  store  and  stock  of  Hayes  and  Company,  and  the  de- 
fendant was  to  give  his  experience  and  personal  attention  to  the 
management  of  the  business.  The  defendant,  acting  for  both 
parties,  and  with  the  money  furnished  by  the  plaintiff,  bought  the 
stock  and  business  of  Hayes  and  Company,  paying  them  therefor 
nearly  $19,000.00.  Gallaher  and  Pyle  went  into  business  about 
the  first  of  July,  A.  D.  1903.  Pyle's  share  and  interest  in  the 
stock  and  business  was  to  be  sixty  per  cent,  thereof.  Gallaher's 
share  and  interest  was  to  be  the  remaining  forty  per  cent,  thereof. 
Pyle  was  to  receive  twenty-five  dollars  and  Gallaher  was  to  re- 
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ceive  thirty-five  dollars,  each  per  week  as  salary.  They  were  to 
share  in  the  net  profits  of  the  business  in  proportion  to  their 
respective  holdings  therein.  It  is  conceded  that  the  parties  sub- 
sequently incorporated  the  business  under  the  name  and  style  of 
Gallaher  and  Pyle,  and  that  having  procured  a  certificate  of  in- 
corporation, they  organized,  on  the  18th  day  of  July,  1902, 
whereupon  the  stock  and  business  were  transferred  to  the  cor- 
poration. And  that  in  a  few  days  Gallaher  delivered  to  Pyle  the 
said  note,  sued  upon  in  this  action.  It  is  admitted  that  149 
shares  of  the  capital  stock  of  said  corporation  were,  at  the  par 
value  of  $50,  issued  to  the  defendant,  and  that  three  shares  of 
said  stock  were  issued  to  Mrs.  Gallaher,  the  wife  of  the  defendant; 
and  that  the  149  shares  of  stock  issued  to  the  defendant  were  as- 
signed to  said  Pyle  as  collateral  security  for  the  payment  of  the 
said  note,  according  to  the  terms  thereof. 

Counsel  for  the  defendant,  by  certain  of  his  prayers  presented 
to  the  Cotirt,  has  requested  the  Court  to  give  you  certain  instruc- 
tions touching  an  original  alleged  partnership  entered  into  be- 
tween the  parties  to  this  action  for  the  purpose  of  engaging  in 
said  shoe  business.  And  he  contends  that  the  said  alleged  part- 
nership was  of  such  a  character  as  that  Pyle,  in  consideration 
thereof,  gave  to  Gallaher  forty  per  cent,  of  the  corpus  of  the  stock 
and  property,  admittedly  bought  with  and  paid  for  by  the  money 
of  the  said  Pyle.  And  that  when  the  said  Gallaher  gave  the  said 
note  to  Pyle,  he  gave  it  without  any  consideration,  it  being  con- 
tended that  the  said  Gallaher  was  at  the  time  the  owner,  tmder 
the  alleged  partnership  agreement,  of  forty  per  cent,  of  the  said 
stock  and  business  of  Gallaher  and  Pyle,  and  for  which  the  plain- 
tiff claims  the  note  was  given.  The  evidence  adduced  in  this  case 
does  not  warrant  the  Court  in  giving  you  the  instructions  re- 
quested, and  we,  therefore,  decline  to  charge  you  as  requested  by 
his  first,  second  and  third  prayers.  His  fourth  prayer.  *That  the 
principal  and  interest  on  the  note  together  constitute  one  sum 
due  upon  the  note,  and  any  payment  thereon  whether  applied 
to  meet  the  interest  or  to  meet  the  principal,is,  in  either  event, 
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a  partial  payment  on  account  of  the  note;"  and  his  fifth  prayer, 
*That  the  interest  of  a  stock-holder  in  the  net  profits  of  a  cor- 
poration means  his  dividends  declared  and  paid  by  the  corpora- 
tion on  his  shares  of  stock;  that  a  shareholder  in  a  corporation  has 
no  property  interest  in  the  profits  of  the  business  carried  on  by  the 
corporation  until  a  dividend  has  been  declared  out  of  such  pro- 
fits,"— are  substantially  correct. 

A  promissory  note,  such  as  sued  upon  in  this  action,  although 
the  proviso  annexed  thereto  destroys  its  negotiability,  purports  a 
valuable  consideration.  But  the  consideration  may,  as  between 
the  original  parties  to  the  note,  be  attacked.  And  if  a  total 
failure  of  consideration  be  shown  as  between  them,  a  recovery 
cannot  be  had  upon  the  note.  And  in  this  case  you  are  to  deter- 
mine from  all  the  evidence  whether  or  not  the  note  given  by  Galla- 
her  to  Pyle  was  given  to  secure  the  re-payment  of  the  money  ad- 
vanced by  Pyle  to  Gallaher  to  purchase  the  said  forty  per  cent, 
share  and  interest  in  the  said  business  of  Gallaher  and  Pyle.  If 
you  so  find,  you  may  then,  and  should,  dismiss  the  question  of 
consideration  for  the  note  from  your  minds.  If,  however,  you 
find  that  there  was,  in  fact,  no  consideration  given  or  received  for 
the  note,  the  plaintiff  will  not  be  entitled  to  a  recovery. 

Counsel  for  the  plaintiff  has  presented  several  prayers  to  the 
Court.  As  to  them  we  think  it  sufficient  to  say  that  if  you  find 
there  was  a  valuable  consideration  given  for  the  note,  then  the 
legal  effect  of  the  proviso,  annexed  to  the  note,  upon  Gallaher's 
liability  on  the  note,  so  far  as  you  are  concerned  with  it,  was. 
under  the  terms  therein  mentioned,  to  secure  to  Gallaher  a  re- 
newal of  said  note  by  Pyle,  from  year  to  year,  until  the  debt  repre- 
sented by  the  note  should  be  fully  paid.  And  the  renewal  of  the 
note  by  Pyle  was  conditioned  upon  the  payment  by  Gallaher  to 
Pyle  on  account  of  said  note,  at  least  one-fourth  of  his  interest  in 
the  net  profits  of  the  business  of  Gallaher  and  Pyle,  incorporated, 
during  the  year  the  said  note  had  to  run.  If  you  find  that  Gal- 
laher gave  the  note  to  secure  the  payment  of  $7600.00,  as  claimed 
by  the  plaintiff,  and  that  Gallaher  failed  to  conform  to  the  terms 
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upon  which  the  note  was  to  be  renewed,  Pyle  in  that  event  was 
not  legally  bound  to  renew  the  note,  and  might  in  his  discretion 
institute  legal  proceedings  for  the  recovery  of  the  amount  secured 
by  the  note  at  the  end  of  the  year  after  the  note  was  given.  The 
uncontradicted  evidence  shows  that  the  terms  of  the  proviso 
which  relate  to  the  renewal  of  the  note  were  not  complied  with, 
and  not  having  been  complied  with,  Gallaher  forfeited  his  right 
to  have  the  note  renewed.  The  only  way  to  renew  a  note  is  by 
making  and  tendering  a  new  note  for  the  old.  There  is  a  total 
absence  of  any  proof  on  the  part  of  Gallaher  that  he  ever  made  or 
tendered  a  renewal  note  to  Pyle  for  the  first  note  given,  sued 
upon  in  this  action;  or  that  Pyle  ever  in  any  manner  waived  the 
making  and  tendering  of  such  note  by  Gallaher. 

It  is  claimed  by  the  defendant  that  Pyle  has  Gallaher's 
stock — ^meaning  that  Pyle  is  the  owner  of  the  stock  which  was 
issued  to  Gallaher.  This  is  not  in  accordance  with  the  evidence, 
which  is  that  Pyle  holds  said  stock  only  as  collateral  security  for 
the  payment  of  the  note  sued  on.  Pyle's  right  in  said  stock  is 
therefore  merely  to  have  the  value  of  said  stock  applied  to  the 
payment  of  the  note. 

The  chief  question  for  your  consideration  and  determination 
is  whether,  under  the  evidence  produced,  Gallaher  made  and  de- 
livered the  said  note  to  Pyle  for  a  valuable  consideration — ^that 
is,  upon  the  consideration  and  for  the  purpose  of  securing  the  re- 
payment of  $7600,  which  Pyle  claims  he  advanced  to  Gallaher  to 
enable  him  to  have  the  said  forty  per  cent,  share  or  interest  in 
said  business.  If  you  so  find,  your  verdict  should  be  for  the 
plaintiff  for  the  balance  which  you  may  find  due  upon  said  note, 
after  the  proper  allowance  of  the  payments  made  thereon  by 
Gallaher. 

If  you  find  there  was  no  valuable  consideration  given  for  the 
note,  your  verdict  should  be  for  the  defendant. 

Verdict  for  plaintiff  for  $8,677.84. 
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Harriet  R.  Smithbrs  vs.  The  Wilmington  City  Railway 
Company,  a  corporation  of  the  State  of  Delaware. 

Common  Carriers — Personal  Injuries — Negligence — Contribuiory 
Negligence — Evidence — Due  Care — Railway  Campany — Steps 
or  Running-board  of  Car  must  be  reasonably  safe — Un- 
avoidable Accident, 

1.  The  preponderance  of  evidence  depends  not  upon  the  number 
of  witnesses,  but  upon  the  weight  of  the  testimony. 

2.  The  law  imposes  upon  common  carriers  of  passengers  the  duty  of 
providing  safe- cars,  and  of  keeping  them  in  good  repair  and  safe  condition; 
and  of  doing  all  and  every  the  things  with  respect  to  these  matters  that 
may  be  reasonably  necessary  to  secure  the  safe  transportation  of  their 
passengers  from  place  to  place,  and  their  safe  departure  from  the  cars 
when  they  have  reached  their  destination. 

3.  A  railway  company  in  letting  its  passengers  on  and  off  its  cars 
is  boimd  to  use  all  reasonable  care  to  secure  their  safety. 

4.  The  platforms  and  steps,  or  running-boards,  of  a  railway  car  are 
the  proper  and  usual  means  by  which  passengers  are  expected  to  enter 
and  depart  from  the  cars,  and  a  passenger  has  a  right  to  assume  that 
such  means  are  reasonably  safe  for  the  purposes  for  which  they  are  used, 
provided  he  did  not  know,  or  by  the  exercise  of  ordinary  care  could  not 
have  known,  that  they  were  not. 

5.  The  plaintiff  having  alleged  as  the  negligence  of  the  company 
that  the  company  permitted  the  step  of  the  car  to  be  so  weak,  broken  ana 
insufficiently  secured  that  it  gave  way  beneath  her  when  she  was  departing 
from  the  car,  the  jury  must  be  satisfied,  in  order  for  the  plaintiff  to  re- 
cover, that  her  injuries  were  caused  by  such  tmsafe  condition  of  the  step: 
and  the  jury  must  be  also  satisfied  that  the  plaintiff  had  no  knowledge 
of  such  unsafe  condition  of  the  step,  or  any  information  or  warning  from 
which  she  could  have  known  it. 

6.  But  if  the  jury  believe  that  the  step  of  the  car  was  in  a  reasonably 
good  and  safe  condition  at  the  time  of  the  accident  to  the  plaintiff,  or 
believe  the  injuries  of  which  the  plaintiff  complains  were  caused  by  her 
own  negligence,  or  were  the  result  of  an  unavoidable  accident,  their  ver- 
dict should  be  in  favor  of  the  defendant. 

(June  3.  1907.) 
Judges  Grubb  and  Pennewill  sitting. 
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Levin  Irving  Handy  for  plaintifE. 

Walter  H.  Hayes  and  Andrew  C.  Gray  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1907. 

Action  on  the  case  (No.  35,  November  Term,  1906),  to 
recover  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  the  plaintiff  while  in  the  act  of  leaving  a  car  of  the  de- 
fendant company,  as  a  passenger,  at  Hillcrest,  near  Wilmington, 
on  October  1,  1906.  Said  injuries  were  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  in  providing  a  car 
with  a  broken  and  splintered  step  which  went  down  with  the 
plaintiff  as  she  stepped  upon  the  same  and  threw  her  violently 
upon  the  ground,  breaking  one  of  the  bones  of  her  left  arm  and 
bruising  and  jamming  her  left  wrist,  elbow  and  shoulder,  from 
which  injuries  permanent  disability  resulted. 

The  plaintiff  described  the  manner  in  which  the  accident 
occurred,  as  follows:  **When  I  stepped  on  it  it  went  down  like 
a  see-saw,  and  as  I  stepped  off,  it  went  down;  when  I  took  one 
foot  off  it  and  my  weight  went  all  on  to  the  other  foot  it  went 
down  and  threw  me  off."  The  plaintiff  further  testified  that 
when  she  was  lifted  from  the  ground  by  some  men  who  were 
standing  on  the  rear  platform  of  the  car,  the  conductor  of  the 
car  remarked,  *1  told  you  the  step  was  broken,"  although  he 
had  theretofore  made  no  reference  to  the  step;  that  she  then 
looked  at  the  step  and  saw  that  it  was  * 'splintered  down  and 
loose  at  the  end."  -» ^ 

The  defendant  company  contended  that  the  step  of  the^car 
-was  in  perfect  condition  at  the  time  of  the  accident,  and  that  the 
injuries  to  the  plaintiff  were  occasioned  by  her  own  negligence  in 
attempting  to  alight  from  the  rear  end  of  the  car  where  the  step 
^B^as  some  distance  from  the  ground,  after  being  told  by  the  con- 
ductor to  step  to  the  forward  end  of  the  car,  where  there  was  a 
-wooden  platform  alongside  of  the  track,  which  was  a  safe  place 
to  enter  and  leave  the  car. 
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Pennewill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  is  an  action  brought  by  the 
plaintiff  to  recover  damages  for  injuries  which  she  sustained  in 
an  accident  that  occured  while  in  the  act  of  leaving  a  car  of  the 
Wilmington  City  Railway  Company,  the  defendant,  at  a  place 
called  Hillcrest,  in  this  county,  on  October  1,  1906,  and  which 
injuries  she  alleges  were  caused  by  the  negligence  of  the  defen- 
dant company.  The  specific  act  of  negligence  upon  which  the 
plaintiff  relies  is  that  the  step  of  the  car  she  was  using  was  per- 
mitted by  the  company  to  be  in  an  unsafe  and  insecure  condition, 
so  that  when  she  stepped  thereon  it  went  down  and  threw  her 
forward  on  the  groimd,  causing  the  breaking  of  a  bone  in  her 
arm,  hurting  and  bruising  her  in  other  respects,  and  also  shock- 
ing her  nervous  system,  so  that,  on  account  of  her  injuries,  she 
suffered  and  still  does  suffer  much  pain,  and  is  incapacitated 
from  doing  the  work  and  performing  the  duties  she  was  accus- 
tomed to  do,  and  was  able  to  do,  before  the  accident. 

The  defendant  denies  that  the  step  of  the  car  was  unsafe  or 
insecure,  and  insists  that  it  was,  at  the  time  of  the  accident,  in 
good  condition,  and  not  broken,  splintered  or  loose  from  the  car. 
It  contends,  therefore,  that  it  was  not  guilty  of  any  negligence 
that  caused  the  accident,  and  says  that  if  there  was  any  negli- 
gence it  was  that  of  the  plaintiff  and  not  of  the  company. 

It  is  admitted  in  this  case,  that  the  trolley  car  in  use  by  the 
plaintiff  at  the  time  and  place  of  the  accident  complained  of  was 
then  and  there  operated  by  the  defendant  company,  and  that 
the  said  company  was  then  and  there  lawfully  entitled  to  operate 
said  car. 

To  enable  the  plaintiff  to  recover  in  this  action  she  must  have 
satisfied  you  by  a  preponderance  of  the  evidence,  that  the  neg- 
ligence which  caused  the  accident,  if  any  there  was,  was  the 
negligence  of  the  defendant.  The  burden  of  proving  such  neg- 
ligence is  upon  the  plaintiff.  If  the  defendant  was  guilty  of  no 
negligence,  it  is  entitled  to  your  verdict,  no  matter  what  injuries 
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the  plaintiff  may  have  received  or  what  caused  them.  The  pre- 
ponderance of  evidence  depends  not  upon  the  number  of  wit- 
nesses, but  upon  the  weight  of  the  testimony. 

It  is  not  disputed  in  this  case  that  the  defendant  company 
was,  at  the  time  of  the  accident,  a  common  carrier  of  passengers 
for  hire,  and  that  the  plaintiff  was  rightfully  on  the  car  of  the 
company  as  such  passenger.  We  must  instruct  you,  therefore,  as 
to  the  respective  rights  and  duties  of  such  common  carrier  and 
passenger. 

The  law  imposes  upon  common  carriers  of  passengers  the 
duty  of  providing  safe  cars,  and  of  keeping  them  in  good  repair 
and  safe  condition;  and  of  doing  all  and  every  the  things  with 
respect  to  these  matters  that  may  be  reasonably  necessary  to 
secure  the  safe  transportation  of  its  passengers  from  place  to 
place,  and  their  safe  departure  from  the  cars  when  they  have 
reached  their  destination. 

A  railway  company  in  letting  its  passengers  on  and  off  its 
cars  is  bound  to  use  and  exercise  all  reasonable  care  to  secure 
their  safety.  A  common  carrier,  such  as  a  railway  company, 
is  not  an  insurer  of  the  safety  of  its  passengers,  but  it  is  required 
to  exercise  the  highest  degree  of  care  and  diligence  that  is  reason- 
ably practicable  in  securing  their  safety,  by  keeping  its  cars  and 
appliances  in  a  safe  condition. 

On  the  other  hand  there  is  a  duty  resting  upon  the  passenger 
to  act  with  prudence,  and  to  use  the  means  provided  for  her 
transportation  with  reasonable  discretion  and  care  in  getting  on 
or  off  the  car;  and  if  her  negligent  act  contributes  in  bringing 
about  the  injury  of  which  she  complains,  she  cannot  recover. 

Reasonable  care  is  such  care  as  a  person  of  ordinary  prudence 
would  take  under  similar  circumstances  to  avoid  accident.  The 
care  should  in  all  cases  be  in  proportion  to  the  risk  incurred. 

The  platforms  and  steps,  or  running-boards,  of  a  railway 
car  are  the  proper  and  usual  means  by  which  passengers  are  ex- 
pected to  enter  and  depart  from  the  car,  and  a  passenger  has  a 
right  to  assume  that  such  means  are  reasonably  safe  for  the  pur- 
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poses  for  which  they  are  used,  provided  he  does  not  know,  or  by 
the  exercise  of  ordinary  care  could  not  have  known,  they  were 
not. 

The  plaintiff  in  her  declaration  has  alleged,  as  the  neg- 
ligence of  the  defendant  company  upon  which  she  bases  her 
action  and  relies  for  recovery,  that  the  company  suffered  and 
permitted  the  step  of  the  car  she  was  using  to  be  so  weak,  broken 
and  insufficiently  secured  that  it  gave  way  beneath  her  when  she 
was  standing  on  it  in  the  act  of  departing  from  the  car. 

In  order  for  the  plaintiff  to  recover,  therefore,  she  must  have 
satisfied  you  that  her  Injuries  were  caused  by  reason  of  the 
step  being  unsafe  and  insecure  as  she  has  alleged.  If  the  step 
was  not  weak,  broken  and  insufficiently  secured,  but  was  in  a 
reasonably  safe  condition;  or  if  the  plaintiff 's  injuries  were  not 
caused  thereby,  she  cannot  recover.  This  is  necessarily  so 
because  there  arises  no  presumption  of  liability  on  the  part  of 
the  defendant  from  the  mere  fact  that  the  plaintiff  was  injured. 
She  cannot  recover  unless  it  has  been  shown  to  your  satis- 
faction that  her  injtuies  were  caused  by  the  negligence  of  the 
defendant.  And  such  negligence  is  not  to  be  presvmied,  but 
must  be  proved,  and  the  burden  of  that  proof  is  upon  the  plaintiff. 

When  the  testimony  is  conflicting  it  is  the  duty  of  the  jury 
to  reconcile  it  if  they  can,  but  if  they  cannot  they  should  accept 
that  which  they  consider  most  worthy  of  credit  and  belief.  In 
estimating  or  determining  the  credibility  of  witnesses  the  jury 
may  consider  their  opportunities  of  learning  the  facts  concern- 
ing which  they  speak,  their  apparent  fairness  and  freedom  from 
bias,  their  manner  upon  the  stand,  and  any  other  facts  and  dr- 
ctmastances,  disclosed  by  the  evidence,  which  tend  to  show  their 
reliability  or  unreliability. 

If  you  are  satisfied  from  the  weight  of  the  evidence  in  this 
case  that  the  step  of  the  car  from  which  the  plaintiff  fell,  or  was 
thrown,  was  in  an  unsafe  and  insecure  condition,  as  averred  by 
the  plaintiff,  and  that  her  injuries  were  caused  thereby;  and 
shall  also  believe  that  the  plaintiff  had  no  knowledge  of  the  un- 
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safe  condition  of  the  step,  or  any  information  or  warning  from 
which  she  should  have  known  it,  she  would  be  entitled  to  recover, 
provided  she  was  exercising  reasonable  care  and  caution  at  the 
time  she  was  injured. 

But  if  you  are  not  satisfied  that  the  step  was  in  such  con- 
dition as  the  plaintiff  alleges,  and,  on  the  contrary,  believe  it 
was  in  a  reasonably  good  and  safe  condition  at  the  time  of  the 
accident  to  the  plaintiff;  or  if  you  believe  the  injuries  of  which  the 
plaintiff  complains  were  caused  by  her  own  negligence,  or  were 
the  restdt  of  an  unavoidable  accident  in  which  no  one  was  neg- 
ligent, your  verdict  should  be  in  favor  of  the  defendant. 

If  you  find  for  the  plaintiff,  your  verdict  should  be  for  such 
an  amount  as  would  reasonably  compensate  her  for  the  injuries 
she  has  sustained,  including  therein  her  pain  and  suffering  and 
all  disability  that  has  resulted  therefrom. 

The  jury  disagreed. 
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William  F.  Heinel    vs.  Peoples    Railway  Company,  a  cor- 
poration of  the  State  of  Delaware. 

Case — Personal    Injuries — Negligence — Person    Standing    on  or 
near  the  Railway  Track — Position  of  Danger — Duty  of 
Motorman — Intoxication  of  Person  Injured; 
How    Considered    by    the    Jury. 

1.  In  an  action  against  a  railway  company  for  damages  for  personal 
injuries  the  plaintiff  would  be  entitled  to  recover  notwithstanding  there 
had  been  negligence  on  his  part,  if  it  was  the  negligence  of  the  defendant 
alone  that  was  the  proximate  and  immediate  cause  of  the  injury;  if.  in 
other  words,  notwithstanding  any  previous  negligence  of  the  plaintiff, 
the  company  could  have  prevented  the  accident  by  ordinary  and  reason- 
able care. 

2.  If  the  plaintiff  moved  from  a  position  of  safety,  to  a  position  of 
danger  near  or  upon  the  track  so  suddenly  as  to  make  it  impossible  for 
the  motorman  to  stop  the  car  before  the  collision,  the  defendant  could 
not  be  held  liable  for  the  resultant  injury:  but,  if  the  motorman  saw,orby 
the  exercise  of  reasonable  care  could  have  seen,  the  plaintiff  in  a  position 
of  danger,  standing  with  his  back  to  the  car,  in  time  to  stop  the  car  and 
avoid  the  accident,  it  was  his  duty  to  do  so,  and  if  he  failed  to  do  so  the 
company  would  be  liable. 

3.  The  voluntary  intoxication  of  the  person  injured  may  be  con- 
sidered by  the  jury  in  determining  whether  such  person  at  the  time  of 
the  accident,  was  taking  such  care  of  his  safety  as  would  be  required  of  a 
reasonably  prudent  man  under  the  circumstances.  To  consider  this 
question  at  all,  however,  the  jury  should  be  satisfied  that  at  the  time  of 
the  accident  the  plaintiff  was  intoxicated,  and  that  by  reason  of  such 
intoxication  he  failed  to  take  such  reasonable  care  of  his  safety  as  the 
circumstances  required. 

(June  26,   1907.) 
Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 

Hebert  L,  Rice  and  Levin  Irving  Handy  for  plaintiff. 

Rorbert  H,  Richards  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1907. 
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Action  on  the  case  (No.  176,  May  Term,  1906), to  recover 
damages  for  personal  injuries  alleged  to  have  been  received  on 
the  twenty-third  day  of  March,  1906,  by  being  run  into  by  one 
of  the  cars  of  the  defendant  company  while  the  plaintiff  was 
standing  by  the  hind  wheel  of  a  furniture  wagon  which  he  was 
helping  to  load  with  furniture  in  front  of  his  residence.  No.  213 
West  Second  Street  in  the  City  of  Wilmington. 

See  further  facts  in  the  charge  of  the  Court. 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — William  F.  Heinel  the  plaintiff 
complains,  that  on  the  twenty-third  day  of  March,1906,  he  was 
standing  by  the  hind  wheel  of  a  furniture  wagon  which  he  was 
helping  to  load  with  furniture, in  front  of  his  residence  No.  213 
West  Second  Street,  between  West  and  Tatnall  Streets  in  this 
City.  That  while  so  standing,  conversing  with  the  driver  about 
loading  the  furniture  with  his  back  toward  the  approaching  car 
from  the  west,  he  was  negligently  run  into  and  thrown  down 
by  a  trolley  car  operated  by  the  defendant  company.  His  back 
and  leg  were  badly  bruised  and  he  was  internally  and  otherwise 
injured.     For  these  injuries  he  seeks  damages  in  this  suit. 

He  claims  that  at  the  time  of  the  accident,  the  car  was 
negligently  operated,  was  run  at  an  excessive  speed,  without 
ringing  the  bell  or  sounding  the  gong,  and  that  the  motorman 
saw  him  or  by  the  reasonable  exercise  of  his  senses  could  have 
seen  him  in  time  to  have  stopped  the  car  before  the  accident. 

The  defendant  denies  all  these  allegations.  It  claims  that 
the  car  was  being  carefully  operated  at  the  time  of  the  accident ; 
that  the  bell  was  rung,  the  speed  was  low,  and  that  the  plain- 
tiff without  looking  stepped  immediately  in  front  of  the  car  so 
suddenly,  that  it  was  impossible  for  the  mortorman  to  stop  it 
before  the  collision  and  that  the  injuries  complained  of  resulted 
from  the  negligence  of  the  plaintiff. 


Digitized  by 


Google 


430  SUPERIOR  COURT. 

CHARGE. 

This  action  is  based  upon  the  negligence  of  the  defendant 
company.  In  order  to  recover,  the  burden  is  upon  the  plaintiff 
to  show  to  your  satisfaction  that  his  injuries  resulted  from  the 
negligence  of  the  defendant  company  as  alleged  in  the  declaration 

Negligence  is  never  presimied;  it  must  be  proved  by  the 
party  alleging  it. 

The  question  for  your  determination,  therefore,  is,  were 
these  injuries  caused  by  the  negligence  of  the  defendant  com- 
pany? 

Upon  the  request  of  counsel  for  both  sides  we  will  state  cer- 
tain principles  of  law  which  are  to  govern  you  in  reaching  your 
verdict. 

West  Second  Street  is  a  public  highway  of  the  City  of  Wilm- 
ington. The  defendant  had  a  right  to  use  it  for  the  operation 
of  its  railway  at  the  time  of  the  accident,  and  the  plaintiff  had 
the  right  to  use  it  for  loading  the  furniture  wagon.  Both  the 
plaintiff  and  the  defendant  had  a  right  to  use  it  for  all  purposes 
of  a  public  highway.  The  right  of  each  must  be  exercised 
with  a  regard  to  the  rights  of  the  other,  and  in  a  reasonable  and 
careful  manner,  so  as  not  unreasonably  to  abridge  or  interfere 
with  the  rights  of  the  other.  In  such  use  of  the  highway,  each 
party  has  the  right  to  presiune  that  the  other  will  use  it  as  a 
reasonable  person  under  all  the  circumstances,  until  the  con- 
trary appears. 

In  using  such  highway  it  was  inciunbent  upon  the  defen- 
dant company  to  exercise  all  such  care  in  respect  to  speed  of 
the  car,  soimding  of  the  gong,  ringing  of  the  bell,  slowing  up  and 
stopping  of  the  car  in  the  presence  of  danger  as  was  reasonably 
demanded  by  all  the  surrounding  conditions.  The  Court  will 
not  attempt  to  specify  just  what  particular  acts  must  be  done 
or  left  undone.  In  every  case  they  must  be  such  as  a  due  re- 
gard for  the  rights  and  safety  of  all  other  persons  lawfully  using 
the  highway  reasonably  demand,  and  if  the  company  failed 
to  use  such  reasonable  care  and  injury  resulted  from  such  failure 
alone,  the  company  would  be.  liable 
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A  like  duty  rested  also  upon  the  plaintiff,  and  if  his  injuries 
resulted  from  his  failure  to  exercise  reasonable  care,  he  cannot 
recover. 

If  the  negligence  of  the  plaintiff  entered  into  the  accident 
at  the  time  of  the  injuries,  he  cannot  recover,  even  though  the 
company  was  also  guilty  of  negligence.  In  such  a  case,  the 
plaintiff  would  be  guilty  of  contributory  negligence,  and  the 
Court  will  not  attempt  to  measure  how  much  each  party  con- 
tributed thereto. 

The  plaintiff  would  be  entitled  to  recover,  however,  not- 
withstanding there  had  been  negligence  on  his  part,  if  it  was 
the  negligence  of  the  defendant  alone  that  was  the  proximate 
and  immediate  cause  of  the  injury;  if,  in  other  words,  notwith- 
standing any  previous  negligence  of  the  plaintiff,  the  company 
could  have  prevented  the  accident  by  the  use  of  ordinary  and 
reasonable  care.  Therefore  if  the  plaintiff  had  negligently  gone 
upon  or  near  the  car  track  without  looking  and  was  so  standing 
there  with  his  back  to  the  car  at  the  time  of  the  accident,  yet 
if  the  motorman  saw  or  by  the  reasonable  use  of  his  senses  could 
have  seen  the  plaintiff  so  standing  in  time  to  stop  the  car  and 
avoid  the  accident,  it  was  his  duty  to  do  so,  and  if  he  failed  to 
do  so  the  company  would  be  liable. 

If,  however,  the  plaintiff  moved  from  a  position  of  safety, 
to  a  position  of  danger  near  or  upon  the  track  of  the  railway 
on  which  the  car  was  running,  so  suddenly,  as  to  make  it  imposs- 
ible for  the  motorman  to  stop  the  car  before  the  collision,  the 
defendant  cannot  be  held  liable  for  the  resulting  injury  to  the 
plaintiff;  so  if  the  motorman  after  he  saw,  or  by  the  exercise  of 
reasonable  care  could  have  seen,  the  plaintiff  in  a  position  of 
danger,  did  everything  that  a  reasonably  careful  and  prudent 
man  would  do  under  like  circumstances  to  prevent  the  accident, 
the  defendant  would  not  be  liable. 

The  voluntary  intoxication  of  the  person  injured,  may  be 
considered  by  the  jury  in  determining  whether  such  person  at 
the  time  of  the  accident,  was  taking  such  care  of  his  safety  as 
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will  be  required  by  a  reasonably  prudent  man  under  the  cir- 
cumstances. 

To  consider  this  question  at  all,  you  should  be  satisfied 
from  the  evidence  that  at  the  time  of  the  accident  the  plaintiff 
was  intoxicated,  and  that  by  reason  of  such  intoxication  he 
failed  to  take  such  reasonable  care  of  his  safety  as  the  circum- 
stances required. 

We  have  been  asked  by  counsel  for  the  defendent  to  direct 
you  to  return  a  verdict  for  the  defendant.  This  we  decline  to 
do.  We  think  the  case  is  one  that  should  be  determined  by  the 
jury  from  a  careful  consideration  of  all  the  evidence. 

If  your  verdict  should  be  for  the  plaintiff,  it  should  be  for 
such  a  sum  of  money  as  will  reasonably  compensate  him  for  his 
injuries;  including  therein  his  loss  of  time  and  wages,  his  pain 
and  suffering  in  the  past  and  such  as  may  come  to  him  in  the 
future,  resulting  from  the  accident;  and  also  for  any  impairment 
of  ability  to  earn  a  living  in  the  future  resulting  therefrom  as 
disclosed  by  the  evidence. 

The  jury  disagreed. 
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State  vs.  William   H.  Hamilton. 

Criminal  Law — Indictment — Gambling — Evidence — Device — StaU 
ute — Practice. 

1.  In  a  trial  for  gambling  a  witness  for  the  State  may  be  asked  a 
question,  the  object  of  which  is  to  show  that  the  defendant  had  endeavored 
to  spirit  away  the  witness  before  the  defendant's  trial  should  come  ofL. 
The  testimony  is  admissible  as  tending  to  show  guilt. 

2.  The  floor  of  a  dwelling  occupied  by  a  person  is  not  a  "device" 
within  the  meaning  of  Section  2  of  Chapter  454,  Volume  11,  Laws  of  Del- 
aware. 

3.  The  State  allowed  to  enter  a  nolle  prosequi,  and  motion  to  instruct 
the  jury  to  render  a  verdict  of  not  guilty,  refused. 

{September  25,  1907.) 
Lore,  C.  J.,  and  Pennewill,  J.,  sitting. 
Daniel  O.  Hastings,  Deputy  Attorney-General,  for  the  State. 
William  H.  Cooper,  Jr.,  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  September 
Term,  1907. 

Indictment  for  Gambling, — (No.  38,  Sept.  Term,  1907). 

The  defendant  was  indicted  at  this  term  under  Sec.  2,  Chap. 
454,  Vol.  11,  Laws  of  Delaware  {Rev.  Code,  961),  for  being  **con- 
cemed  in  interest  in  keeping  and  exhibiting  a  certain  floor,  the 
same  being  then  and  there  a  device  at  which  a  game  of  chance 
then  and  there  commonly  called  crap  was  played  with  dice  for 
money." 

At  the  trial,  David  Anderson,  a  witness  on  behalf  of  the 
State,  after  testifying  that  he  swore  out  the  warrant  for  the 
arrest  of  the  defendant  Hamilton  charging  the  latter  with  gam- 
bling and  also  that  he  testified  against  the  defendant  in  the 
Municipal  Co'*-    at  the  preliminary  hearing  of  Hamilton  and  in 
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his  presence, — was  asked  by  the  Deputy  Attorney-General  to 
state  what  subsequent  conversation  he  had  with  the  defendant, 
the  object  being  to  show  that  Hamilton  had  endeavored  to  spirit 
away  the  witness  before  the  defendant's  trial  should  come  off 
at  the  upper  Court.  This  was  objected  to  by  counsel  for  defen- 
dant as  immaterial  and  as  being  an  attempt  to  prove  the  defen- 
dant guilty  of  another  crime  than  that  with  which  he  was 
charged  in  the  indictment. 

Lore,  C.  J.: — We  think,  under  the  circumstances,  that  this 
testimony  is  admissible  as  tending  to  show  guilt. 

Cooper,  for  the  defendant,  after  the  State  had  put  in  its 
evidence,  which  showed  that  the  floor  in  question  was  that  of 
one  of  the  rooms  of  the  defendant's  dwelling  house,  moved  that 
the  jury  be  instructed  by  the  Court  to  return  a  verdict  of  not 
guilty,  on  the  ground  that  the  floor  of  a  dwelling,  as  alleged  in  the 
indictment,  was  not  such  a  **device'*  as  was  contemplated  by  the 
section  of  the  statute  under  which  the  indictment  was  drawn. 

State  vs,  Norton,  9  Houst,,  586;  20  Cyc.  L.  and  P.,  906; 
Words  and  Phrases  Judicially  Defined,  Vol  4,  p,  3033. 

Hastings,  Deputy  Attorney-General,  argued  in  support  of 
the  indictment  but  cited  no  authorities. 

Lore,  C.  J.: — ^The  Court  do  not  think  that  the  floor  of  a 
dwelling  occupied  by  a  man  is  a  device  within  the  meaning  of 
Sec.  2,  of  Chap.  454,  Vol.  11,  Laws  of  Delaware. 

Mr.  Hastings'. — ^Then  I  desire  to  enter  a  nolle  prosequi  in 
this  case. 

Mr.  Cooper: — I  insist  upon  my  motion  that  the  Court  in- 
struct the  jury  to  return  a  verdict  of  not  guilty. 

Lore,  C.  J. : — We  think  under  the  circumstances  of  this  case 
that  the  State  has  a  right  to  enter  a  nolle  prosequi.  We  refuse 
to  instruct  the  jury  to  render  a  verdict  of  not  guilty. 

A  juror  was  thereupon  withdrawn,  the  jury  discharged  and  a 
olle  prosequi  entered. 
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State  vs.  Oliver  Stewart,  Elijah  Brewington  and  John 
Brown. 

Criminal    Law — Larceny — Evidence — General    Reputation — Ac- 
complice;  Testimony  of — Conviction,  and  Not  Arrest,  Affects 
the  Credibility  of  a  Witness. 

1.  In  order  to  show  they  were  engaged  generally  in  the  commission  of 
larceny,  a  witness  was  asked  by  the  State  at  the  trial  what  he  and  the  de- 
fendant had  driven  into  the  country  for  on  a  Saturday  night  following  the 
theft;  held  not  admissible. 

2.  It  is  not  the  question  of  arrest,  but  of  conviction  which  is  admis- 
sible to  affect  the  credibility  of  a  witness. 

3.  How  general  reputation  may  be  proved.  The  testimony  of  a 
witness  will  be  stricken  out  if  it  appear  upon  cross  examination  that  ne  was 
not  qualified  to  speak. 

4.  Counsel  in  calling  a  witness  to  prove  reputation  takes  the  risk  of 
his  being  qualified  to  testify,  and  each  one  he  calls  cotmts  as  one  of  the  six 
he  is  entitled  to  call. 

5.  The  dep-ee  of  credit  which  ought  to  be  given  to  the  testimony  of 
an  accomf)lice  is  a  matter  exclusively  within  the  province  of  the  jury. 
Great  caution  in  weighing  such  testimony  is  dictated  by  prudence  and  good 
reason.  A  jury  may  convict  upon  the  uncorroborated  testimony  of  an  ac- 
complice, yet  the  better  rule  is  that  a  conviction  should  not  be  had  unless 
such  testimony  is  corroborated  either  by  direct  or  circumstantial  evidence 
A  jury  may  convict  upon  the  testimony  of  an  accomplice  if  they  are  satis- 
fied from  all  the  facts  and  circumstances  of  the  case,  beyond  a  reasonable 
doubt,  that  it  is  true,  without  any  confirmation  of  such  testimony.  And 
in  such  a  case,  it  would  be  their  duty  to  do  so. 

{September  19,  1907.) 
Lore,  C.  J.,  and  Boyce,  J.,  sitting 
Daniel  O.  Heatings,  Deputy  Attorney-General,  for  the  State 

J.  Frank  Ball  and  James  Saulsbury  for  the  defendant  Brew- 
ington. 

Cotirt  of  General  Sessions,  New  Castle  County,  Septem'^ir 
Term,  1907. 

Indidtment  for  Larceny. 
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At  the  trial  the  State  offered  proof,  chiefly  of  an  accomplice, 
one  Oliver  Stewart,  connecting  the  defendant  with  the  larceny 
of  about  160  bushels  of  wheat  from  the  farm  of  Charles  Meggin- 
son  of  New  Castle  Hundred,  on  August  10th,  1907. 

The  witness  Stewart  was  asked  by  the  Deputy  Attorney- 
General —  after  the  former  had  testified  that  he  and  Brewington, 
the  defendant,  had  driven  into  the  cotmtry  on  the  Saturday 
night  following  the  theft  for  from  three  to  four  hours  in  order 
to  see  what  they  could  find — ^what  he  meant  by  that. 

Objected  to  by  counsel  for  defendant  as  irrelevant,  being  too 
remote  from  the  time  of  the  larceny,  which  was  the  night  before. 

Deputy  Attorney-General  Hastings: — This  is  to  show  that 
they  were  engaged  generally  in  larceny  together. 

BoYCE,  J.: — We  think  that  is  going  too  far.  You  may 
show  that  they  were  out  together  and  that  they  returned  together, 
but  what  was  in  this  witness'  mind  or  knowledge  as  to  their  pur- 
pose in  being  together,  we  think  that  is  too  remote.  We  sustain 
the  objection. 

Q.  What  did  you  and  Brewington  do  out  in  the  country 
that  night? 

(Objected  to  by  counsel  for  defendant  on  the  same  ground 
as  before  stated.) 

BoYCE,  J. : — As  the  Court  is  now  advised  we  think  the  ques- 
tion is  inadmissible. 

(On  cross  examination,  the  witness  was  asked  by  Mr.  Ball 
of  counsel  for  defendant,  w^hether  he  was  arrested  once  for  steal- 
ing some  money  from  a  preacher.) 

(Objected  to  by  theDeputy  Attorney-General  as  immaterial.) 

BoYCE,  J.: — This  question  may  have  been  admitted  some- 
time without  objection.  It  is  not  the  question  of  arrest,  but  of 
conviction  which  is  admissible  to  affect  the  credibility  of  the  wit- 
ness.    We  sustain  the  objection. 

Michael  Connell,  being  sworn  as  a  witness  on  behalf  of  the 
defendant,  testified  as  follows: 
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By  Mr.  Saulsbury: 

Q.  Where  do  you  reside?  A.  At  the  northwest  comer  of 
Fifth  and  Spruce. 

Q.     What  is  yotir  business?    A.     Grocery  business. 

Q.  Were  you  ever  clerk  of  the  market  in  this  City?  A. 
Yes  sir;  for  about  three  years. 

Q.  Did  you  know  Elijah  Brewington,  the  defendant?  A. 
Yes  sir. 

Q.     How  long  have  you  known  him  ?    A.     About  ten  years. 

Q.  Do  you  know  his  general  reputation  for  honesty  and 
fair  dealing  in  the  community  in  which  he  lives.  A.  I  always 
had  that  opinion  of  him. 

Q.  Do  you  know  it?  A."*^  No,  sir;  I  don't  know  it.  That 
is  really  my  opinion  of  the  man.     I  don't  know  it. 

Q.  Do  you  know  his  general  reputation,  what  the  people 
generally  say  about  it? 

(Form  of  question  objected  to  by  the  Deputy- Attorney 
General.) 

BoYCE,  J.: — Put  the  question  again  in  the  usual  form. 

Q.  Do  you  know  his  general  reputation  in  the  commtmity 
in  which  he  Uves  for  honesty  and  fair  dealing.  A.  Yes  sir;  so 
far  as  I  know. 

Q.     Is  it  good  or  bad?     A.     It  is  good. 
Cross  Examination. 
By  Mr.  Hastings: 

X.  On  what  do  you  base  yoxu*  answer  that  he  has  a  good 
reputation?  A.  Well,  I  base  it  in  this  way;  that  I  have  deal- 
ings with  a  great  many  people  in  that  neighborhood,  and  I  judge 
by  their  dealings  and  their  ways  of  deaUng. 

X.  Have  you  ever  heard  anybody  say  an)rthing  about 
this  man  one  way  or  the  other?    A.     Never. 

Deputy  Attorney-General  Hastings: — I  ask  that  the  testimony 
of  this  witness  be  stricken  out,  as  he  has  thoroughly  disqualified 
himself  to  speak  of  the  reputation  of  this  defendant. 
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Mr.  Ball: — Your  Honors  have  held  that  that  is  a  matter 
for  comment  to  the  jury  and  that  the  testimony  goes  to  the  jury 
for  what  it  is  worth.  If  your  Honors  feel  inclined  to  strike  it  out 
I  have  other  witnesses  that  I  can  call  in  place  of  this  witness,  if  I 
am  allowed  to  do  so. 

BoYCE,  J.: — ^The  practice  has  been  that  coimsel  in  calling  a 
witness  to  prove  reputation  takes  the  risk,  and  each  one  he  calls 
counts  as  one  of  the  six.  Character  evidence  must  be  based  upon 
the  general  reputation  of  the  party  in  whose  favor  it  is  oflFered  in 
the  commtmity  in  which  he  lives  We  shall  have  to  grant  this 
appUcation  and  order  the  testimony  to  be  strick«i  from  the  rec- 
ord. 

Charles  Moxley,  being  sworn  as  a  witness  on  behalf  of  the  de- 
fendant, testified  as  follows. 
By  Mr,  Ball: 

Q.    Where  do  you  live?    A.     No.  2  Coleman  street. 

Q.     In  this  City?    A.     Yes,  sir. 

Q.  Do  you  know  Oliver  Stewart,  the  man  sitting  in  the 
dock?    A.     Yes,  sir. 

Q.     How  long  have  you  known  him?  A.  About  three  years. 

Q.  Do  you  know  his  general  reputation  in  the  community 
in  which  he  lives  for  truth  and  veracity?    A.     No  good,  sir. 

Q.  Answer  the  question, yes  or  no?  A.  I  know  his  repu- 
tation; yes,  sir. 

Q.     Is  it  good  or  bad?    A.     No  good. 

Q.  Knowing  what  you  do  of  his  reputation  for  truth 
and  veracity,  would  you  beUeve  him  on  his  oath?    A.     No,sir. 

Cross  Examination. 
By  Mr,  Hastings: 

X.    Where  do  you  live?    A.    No  2  Coleman  street. 

X.  How  long  have  you  lived  at  No.  2  Coleman  street?  A. 
For  four  years. 

X.  How  long  have  you  known  this  man  Stewart?  A. 
Three  years. 

X.  And  you  say  his  general  reputation  is  bad  for  telling 
the  truth?    A.     Yes,  sir. 
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X.  Whom  did  you  ever  hear  say  that?  A.  I  know  it  my 
self  because  I  had  dealings  with  him. 

X.     Is  it  on  that  that  you  base  your  answer?     A.     Yes  sir. 

Deputy  Attorney-General  Hastings: — I  ask  that  the  whole  of 
this  witness*  testimony  be  stricken  out. 

Mr.  Ball: — I  would  like  to  ask  the  witness  a  few  questions 
before  the  Court  act  on  that  motion. 

BoYCE,  J. : — In  the  matter  of  introducing  character  evidence 
there  is  a  well  established  rule,  and  the  exanaination  of  this  wit- 
ness has  been  conducted  in  conformity  with  that  rule.  It  ap- 
pears from  the  cross  examination  of  the  witness  that  he  based 
the  whole  of  his  testimony  in  his  direct  examination  upon  his 
personal  relations  and  private  dealings  with  the  man  about 
whom  he  is  testifying.  This  is  contrary  to  the  rule — Such 
evidence  is  based  upon  general  reputation.  We  think  that  you 
may  not  come  in  after  the  examination  in  chief  and  cross  exam- 
ination of  the  witness,  and  after  application  has  been  made  to 
strike  out  the  evidence,  and  amplify  the  testimony  given  in  direct 
examination. 

The  motion  to  strike  out  the  testimony  is  granted. 

(Among  the  prayers  offered  on  behalf  of  defendant,  was  the 
following) : 

''Third.  The  degree  of  credit  which  ought  to  be  given  to 
the  testimony  of  an  accomplice  is  a  matter  exclusively  within  the 
province  of  the  jury.  It  has  sometimes  been  said  that  they  ought 
not  to  beUeve  him  unless  his  testimony  is  corroborated  by  other 
evidence;  and  without  doubt,  great  caution  in  weighing  such  tes- 
timony is  dictated  by  prudence  and  good  reason.  But  there  is 
no  such  rule  of  law;  it  being  expressly  conceded  that  the  jury 
may,  if  they  please,  act  upon  the  evidence  of  the  accomplice 
without  any  confirmation  of  his  statement.  But  on  the  other 
hand,  judges  in  their  discretion  will  advise  a  jury  not  to  convict 
of  felony  upon  the  testimony  of  an  accompUce  alone  and  without 
corroboration,  and  it  is  now  so  generally  the  practice  to  give  such 
advice,  that  its  omission  would  be  regarded  as  an  omission  of 
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duty  on  the  part  of  the  Judge.  It  may  be  now  regarded  as  the 
settled  course  of  practice  not  to  convict  a  prisoner  in  any  case  of 
felony  upon  the  sole  and  uncorroborated  testimony  of  an  accom- 
plice." 

State  vs.  Fahey,  3  Pennewill  594. 

BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — Oliver  Stewart,  Elijah  Brewington 
and  John  Brown,  the  latter  not  having  been  apphrended,  were 
jointly  indicted  at  the  present  term  of  this  Court.  The  indict- 
ment charges  that  they  did  on  the  tenth  day  of  August  last  in 
New  Castle  Hundred  this  county  feloniously  steal,  take  and 
carry  away  160  bushels  of  wheat  of  the  goods  and  chattels  of 
Charles  Megginson.  Upon  his  arraignment  Stewart  pleaded 
guilty,  but  Brewington  pleaded  not  guilty  of  the  offense  charged. 
And  you  have  been  empanelled  to  try  Brewington  alone. 

Theft  or  larceny  is  the  felonious  taking  and  canying  away 
of  the  personal  property  of  another  with  intent  to  convert  it  to 
the  use  of  the  taker  without  the  consent  of  the  owner. 

Every  person  charged  with  the  commission  of  a  crime  is 
presumed  in  law  to  be  innocent  tmtil  the  contrary  is  shown  to  the 
satisfaction  of  the  jury  beyond  a  reasonable  doubt. 

The  burden  of  the  proof  of  every  material  element  necessary 
to  constitute  the  offense  of  larceny  rests  upon  the  State. 

Stewart  has  admitted  his  guilt  but  the  State  contends  that 
Brewington  and  another  participated  in  the  theft  of  the  wheat. 
Brewington  denies  that  he  had  any  part  in  the  theft.  And  it  is 
for  you  to  say  whether  under  all  the  evidence  Brewington  is  oris 
not  guilty. 

You  are  the  sole  judges  of  the  credibility  of  the  witnesses 
and  of  the  weight  and  value  of  their  testimony. 

The  degree  of  credit  which  ought  to  be  given  to  the  testi- 
mony of  an  accomplice  is  a  matter  exclusively  within  the  province 
of  the  jury.  Great  caution  in  weighing  such  testimony  is  dic- 
tated by  prudence  and  good  reason.  A  jury  may  convict  upon 
the  uncoproborated  testimony  of  an  accomplice,  yet  the  better 
rule  is  that  a  conviction  should  not  be  had  unless  such  testimony 
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is  corroborated  either  by  direct  or  circumstantial  evidence.  A 
jury  may  convict  upon  the  testimony  of  an  accomplice  if  they 
are  satisfied  from  all  the  facts  and  circtimstances  of  the  case,  be- 
yond a  reasonable  doubt, that  it  is  true,  without  any  confirmation 
of  such  testimony.  And  in  such  a  case  ,it  would  be!their  duty  to  do  so. 
1  Greenleaf  on  Ev.,Sec,SSO ;  State  v$.Freedfnan,S  Pennewill  403. 

Where  there  is  conflict  of  testimony,  as  in  this  case,  you 
should  endeavor  to  reconcile  it  if  you  can.  If  you  cannot  you 
must  determine  whose  testimony  you  deem  most  entitled  to  credit 
and  beUef,  taking  into  consideration  all  the  facts  and  circtim- 
stances  testified  to  by  the  several  witnesses,  their  means  of  infor- 
mation and  opportunity  of  knowing  the  facts  of  which  they  testi- 
fied, and  the  manner  in  which  they  gave  their  testimony. 

If  after  a  careful  and  conscientious  consideration  of  all  the 
evidence  in  this  case,  you  should  entertain  a  reasonable  doubt  as 
to  the  guilt  of  the  accused,  such  a  doubt  inures  to  his  benefit. 

By  a  reasonable  doubt  is  not  meant  a  mere  fanciful,  vague  or 
speculative  doubt,  but  a  reasonable,  substantial  doubt  growing 
out  of  the  evidence,  remaining  in  your  minds  after  a  careful  and 
conscientious  consideration  of  all  the  evidence — such  a  doubt  as 
reasonable,  fair-minded,  conscientious  men  would  entertain  tmder 
all  the  facts  and  circumstances  of  the  case. 

As  to  the  proof  of  good  character  we  say  to  you  that  it  is  to 
be  considered  by  the  jury  as  any  other  evidence  whenever  satis- 
factorily shown,  tending  to  prove  the  innocence  of  the  accused, 
and  it  is  to  be  given  just  such  weight  as,  imder  the  circumstances 
of  the  case,  it  is  entitled  to,  considered  in  connection  with  all  the 
other  evidence  in  the  case. 

If  you  are  satisfied  from  the  evidence  in  this  case,  beyond  a 
reasonable  doubt,  that  Brewington  committed  the  ofiFense 
charged  against  him,  or  if  you  find  that  he  was  present  on  the 
night  the  wheat  was  stolen,  aiding,  procuring,  abetting  or  coun- 
selling Stewart  in  the  theft,  your  verdict  should  be  guilty ;  other- 
wise yotir  verdict  should  be  not  guilty. 

Verdict,  not  guilty. 
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Edwin  R.  Banks  vs.  Mary  J.  Banks. 

Divorce — Answer — Cross  Answer — Cross  Bill — Practice — Answer 

Permitted — Cross  Bill  not  Allowed — 2  Woolley  on  Delaware 

Practice. 

1.  The  defendant  in  an  action  for  divorce  has  a  right  to  file  a  formal 
answer  to  the  plaintiff's  petition  such  as  may  be  pertinent  under  the  facts 
and  laws  in  the  case. 

2.  The  practice  of  the  courts  in  respect  to  such  formal  answer,  as 
stated  in  2  Wolley  on  Delaware  Practice,  Section  1636,  is  just  as  applic- 
able to  the  new  divorce  law,  approved  March  29,1907,  as  to  the  old  law, 
inasmuch  as  the  provisions  of  section  13  of  the  new  law  are  copied  ver- 
batim from  the  old. 

3.  The  right  of  the  defendant  to  file  a  cross  bill  in  applications  for 
divorce,  whf re  the  cause  is  adultery,  does  not  depend  upon  the  practice 
in  Ecclesiastical  Courts  but  upon  the  words  of  our  own  statute,  which 
provides  *' Section  13.  On  a  petition  for  divorce  for  the  cause  of  adultery 
if  the  defendant  shall  recriminate  and  prove  that  the  complainant  has 
been  guilty  of  a  like  crime"  *♦♦♦♦♦  "the  petition  shall  be 
dismissed.  When  the  petition  is  so  dismissed  the  case  is  ended  and  can- 
not be  held  in  court  by  a  cross  bill. 

4.  Under  our  practice  such  conduct  on  the  part  of  the  complainant 
is  simply  a  matter  of  defence  and  does  not  clothe  the  court  with  jurisdic- 
tion independently  of  the  orginal  petition,  and  such  defence  should  be  set 
forth  in  an  answer,  as  defined  in  the  quotation  made  from  2  WoolUyon 
Delaware  Practice. 

(September  18,  1907.) 
Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 

J.  Frank  Ball  and  Thomas  F.  Bayard  for  plaintifiE. 

Herbert  H.  Ward  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1907. 
Divorce  (No.  82,  May  Term,  1907). 

Motion  by  defendant  for  leave  to  file  an  answer  and  cross 
bill  was  made  and  argued  at  the  May  Term,  1907 .  Opinion  hand- 
ed down  denying  motion  on  September  18th,  1907. 
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Lore,  C.  J.: — ^The  Court  have  carefully  considered  the 
motion  on  behalf  of  the  defendant  in  this  case  for  leave  to  file 
answer  and  a  cross  bill,  and  also  the  able  arguments  made  by 
the  counsel  for  the  plaintiff  and  the  defendant.  The  motion 
should  be  divided  into  two  heads :  first,  for  leave  to  file  an 
answer;  second  for  leave  to  file  a  cross  bill. 

There  can  be  no  question  as  to  the  right  of  the  defendant 
to  file  a  formal  answer,  such  as  may  be  pertinent  under  the  facts 
and  the  law  in  the  case.  The  practice  of  the  courts  in  respect  to 
formal  answer  by  the  defendant  in  divorce  cases  in  this  State  is 
so  well  stated  in  2  Woolley  on  Delaware  Practice,  Sec,  1636,  that 
we  cannot  do  better  than  to  give  the  language  of  that  section. 

^'Section  1636.  Answer.  When  the  respondent's  defence 
amoimts  in  substance  to  a  traverse  of  the  allegations  contained 
in  the  libel,  and  does  not  embrace  matters  of  condonation,  re- 
crimination or  other  special  defences,  a  formal  answer  is  unusual 
and  unnecessary.  As  the  libellant  must  prove  the  averments 
of  the  libel  in  support  of  his  case,  so  the  respondent,  without 
formal  answer,  may  introduce  any  evidence  that  is  in  contra- 
diction of  the  libellant 's  proof. 

"When  divorce  is  sought  on  the  ground  of  adultery,  the 
statute  provides,  that  'if  the  defendant  shall  recriminate  and 
prove  that  the  complainant  has  been  guilty  of  the  like  crime ;  or 
has  admitted  the  defendant  into  conjugal  society  or  embraces 
after  knowledge  of  the  adultery;  or  that  the  complainant,  if  a 
husband,  allowed  of  his  wife's  prostitution,  the  petition  shall  be 
dismissed.'  Such  defences,  as  it  appears,  partake  of  the  nature 
of  confession  and  avoidance,  or  if  the  allegations  of  the  petition 
are  denied,  as  they  may  be,  and  recrimination,  condonation  or 
the  allowing  of  the  wife's  prostitution  is  at  the  same  time  relied 
on,  the  defense  amounts  to  a  plea  of  an  exception  to  the  statute 
allowing  divorce  for  the  cause  of  adultery.  In  either  case,  or  in 
any  case,  where  the  respondent  relies  upon  an  exception  to  the 
statute,  and  defends  upon  the  ground  of  recrimination,  condo- 
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nation  or  the  husband's  assent  to  his  wife*s  prostitution,  the 
defense  is  not  a  traverse,  but  sets  up  new  matter,  and  must 
be  specially  pleaded.  Defences  of  the  characters  embraced 
within  these  exceptions  of  the  statute  should  be  pleaded  and 
shown  by  an  answer.  The  answer  should  set  forth  the  matter 
of  the  defence  with  the  same  particularity  and  specification  as 
are  required  in  the  libel,  for  if  by  the  answer  the  adultery  is  ad- 
mitted, but  recrimination  or  condonation  is  relied  upon  to  con- 
stitute an  exception  to  the  libellant's  right  to  a  divorce,  the 
burden  of  proof  is  shifted,  and  the  respondent  is  required  to 
prove  that  she  is  within  the  exception  of  the  statute.  The  li- 
bellant  is  entitled  to  this  particularity,  because  such  a  defence  in 
substance,  constitutes  a  charge  against  him,  concerning  which  he 
has  a  right  to  be  fully  informed,  so  that  he  may  either  contra- 
dict it  or  prove  acts  of  adultery  subsequent  to  the  act  relied  upon 
as  a  defence". 

This  statement  of  the  practice  is  just  as  applicable  to  the 
new  divorce  law,  approved  March  29,  1907,  as  to  the  old  law, 
inasmuch  as  the  provision,  of  Section  13  of  the  new  law  are  copied 
verbatim  from  the  old. 

The  real  question  in  this  case  is,  shall  leave  be  granted  the 
defendant  to  file  a  cross  bill,  which  if  proved  shall  constitute  an 
independent  ground  of  action,  and  entitle  her  to  a  divorce  from 
her  husband  just  as  if  she  had  filed  the  original  petition  in  the 
suit. 

We  fully  recognize  the  force  of  the  reasoning  of  the  counsel 
for  the  defendant,  that  leave  to  file  such  cross  bill  would  enable 
the  courts  to  determine  which  of  the  two  parties  was  entitled  to 
the  divorce,  and  to  decree  a  divorce  either  to  the  plaintiff  or  to 
the  defendant  as  the  proof  in  the  case  might  warrant. 

Such  a  practice  would  save  multiplicity  of  suits;  minimize 
costs  and  afford  relief  to  either  one  of  the  parties  entitled  thereto 
without  driving  each  of  them  to  an  independent  action,  where  the 
proofs  in  both  actions  would  be  substantially  the  same. 

The  jurisdiction  of  this  Court,  however,  in  divorce  cases  is 
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entirely  statutory.  In  Jeans  vs.  Jeans,  2  Harr.,  38,  the  Court 
held  that  the  doctrine  of  the  Ecclesiastical  Courts  on  the  subject 
of  divorce  will  as  far  as  applicable  be  recognized  by  our  Courts. 
This,  however,  does  not  touch  the  question  of  jurisdiction.  The 
question  necessarily  turns  upon,  what  does  the  statute  prescribe 
or  permit. 

The  opinion  of  Judge  Grubb  in  Cummins  vs.  Cummins,  1 
Marvel,  423,  is  cited  in  favor  of  the  defendant's  position.  This 
case  as  reported  in  1  Marvel  leaves  the  impression  that  an  in- 
dividual opinion  was  delivered  by  Judge  Grubb  and  another  by 
myself,  and  that  Judge  CuUen  concurred  but  delivered  no  opinion. 
In  what  Judge  Cullen  concurred  does  not  appear. 

The  facts  are  that  the  opinion  as  delivered  by  me  was  the 
opinion  of  the  majority  of  the  Court. 

The  right  of  the  defendant  to  file  a  cross  bill  in  applications 
for  divorce,  where  the  cause  is  adultery,  does  not  depend  upon 
the  practice  in  the  Ecclesiastical  Courts  but  upon  the  words  pi 
our  own  statute  which  are  as  follows: 

''Section  13.  On  a  petition  for  divorce  for  the  cause  of  adult- 
ery if  the  defendant  shall  recriminate  and  prove  that  the  com- 
plainant has  been  guilty  of  the  like  crime,  or  has  admitted  the 
defendant  into  conjugual  society , or  embraces,  after  the  knowledge 
of  the  adultery,  or  that  the  complainant,  if  a  husband,  allowed 
of  his  wife's  prostitution,  the  petition  shall  be  dismissed." 

The  language  of  this  section  practically  disposes  of  this 
motion.  Where  the  conditions  named  therein  appear  in  the 
proof,  the  law  emphatically  says,  **the  petition  shall  be  dis- 
missed.'* When  the  petition  is  so  dismissed  the  case  is  ended, 
and  cannot  be  held  in  Court  by  a  cross  bill. 

Under  our  practice  such  conduct  on  the  part  of  the  com- 
plainant is  simply  a  matter  of  defence  and  does  not  clothe  the 
Court  with  jurisdiction  independently  of  the  orginal  petition, 
and  such  defence  should  be  set  forth  in  an  answer  as  defined  in 
the  quotation  heretofore  made  from  2  Woolley  on  Delaware  Prac- 
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tice.     We  think  this  position  is  in  harmony  with  a  correct  inter- 
pretation of  Jeans  vs.  Jeans,  2  Harr.  38  and  142. 

However  desirable,  therefore,  the  filing  of  a  cross  bill  might 
be  in  cases  of  divorce,  we  do  not  feel  at  liberty  to  grant  it  imder 
the  terms  of  our  statute.  Such  a  remedy  must  come  from  the 
Legislature  and  is  not  within  the  province  of  the  Court.  Leave 
to  file  a  cross  bill  is  therefore  refused. 


State  vs.  James  Dredden 

Criminal    Law — Larceny — Lost     Property;    Finder    of — Owner 

Known  to  the  Finder — Circumstances  such  as  he  should 

have  Known. 

1.  If  the  finder  of  lost  property  knows  who  is  the  owner,  or  if,  from 
any  mark  upon  it,  or  from  the  circumstances  under  which  it  was  found, 
the  owner  could  reasonably  have  been  ascertained,  then  the  fraudulent 
conversion  of  the  property  to  the  finder's  use  is  sufficient  evidence  to  jus- 
tify the  jury  in  finding  the  felonious  intent  constituting  a  larceny. 

2.  If  the  defendant  was  not  an  actual  finder  of  the  property,  yet  if 
at  the  time  he  received  it  from  the  finder  he  knew  or  the  circumstances 
then  existing  were  such  as  to  reasonably  inform  him,  who  the  owner  was, 
and  notwithstanding  such  knowledge,  or  means  of  knowledge,  he  ap- 
propriated the  property  to  his  own  use  without  the  consent  of  the  owner, 
he  would  be  guilty  of  larceny. 

3.  In  order  to  determme  whether  the  defendant  knew  to  whom  the 
property  belonged  and  feloniously  intended  to  appropriate  it  to  his  own 
use  at  the  time  he  received  it,  the  jury  may  consider  all  that  was  said  and 
done  by  the  prisoner,  or  bv  others  m  his  presence  or  hearing,  and  any  other 
circumstances  which  would  indicate  what  his  actual  knowledge  and  inten- 
tions were. 

(September  24,  1907.) 
Lore,  C.  J.,  and  Pennewill,  J.,  sitting. 
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Daniel  O.    Hastings,    Deputy    Attorney-General,  for    the 
State. 

William  G,  Jones  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  September 
Term,  1907. 

Indictment  for  the  Larceny  of  ten  dollars,  the  property 
of  one  Louis  Echrich. 

At  the  trial,  the  State  produced  evidence  to  the  following 
eflPect:  That  on  the  evening  of  May  27th,  1907,  while  returning 
from  the  plant  of  the  Davis  Pressed  Steel  Company,  where  he 
was  employed,  Louis  Echrich  lost  his  pay  envelope,  upon  the  out- 
side of  which  was  written  in  typewriting  his  name,  the  number 
of  hours  he  had  worked  during  the  week  and  the  amount  en- 
closed, ten  dollars.  The  prosecuting  witness  did  not  miss  the 
money  until  he  reached  home,  and  shortly  thereafter  was  told 
that  the  fourteen-years-old  son  of  the  defendant  had  found  the 
money.  Echrich  returned  to  Taylor  and  Buttonwood  Streets, 
where  the  money  had  been  picked  up,  and  demanded  the  money 
from  the  boy.  The  latter  denied  finding  the  money,  but  a  Mrs. 
McLloyd  stated  that  she  saw  him  pick  it  up  and  also  saw  him  tear 
the  envelope  up  into  small  pieces,  which  Mrs.  McLloyd  procured 
and  placing  the  scraps  together  discovered  the  name  of  the  loser 
and  informed  Echrich,  who  then  accused  the  colored  boy.  The 
excitement  about  the  place  brought  the  father  of  the  boy,  the  de- 
fendant, to  the  scene.  He  demanded  of  his  son  whether  he  had 
found  the  money  which  the  latter  at  first  denied  but  later  ad- 
mitted, taking  the  money  from  his  shoe  in  which  he  had  concealed 
it  and  turning  it  over  to  his  father.  The  prosecuting  witness, 
Echrich,  demanded  the  return  of  the  money  from  the  defendant, 
but  the  latter  refused  to  turn  over  the  money  unless  promised  a 
reward.  He  was  told  to  have  the  money  changed  and  he  would 
be  given  a  reward,  but  he  went  away  and  did  not  return  the 
amotint.  The  State  also  proved  by  Mrs.  McLloyd  that  she  said 
to  the  elder  Dredden  when  the  money  was  handed  to  him  by  his 
son  and  demanded  by  Echrich,  **  You  know  it  is  that  young  f el- 
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low's  money,  and  you  ought  to  give  it  to  him  '* ;  and  that  Dreddcn 
said,  "You  have  not  anything  to  do  with  it.  You  keep  your 
mouth  out  of  it." 

Subsequently  a  warrant  was  sworn  out  for  the  defendant  on 
the  charge  of  larceny,  he  having  again  refused  to  turn  over  the 
money  to  Echrich  on  the  demand  of  the  latter  in  company  with 
a  police  officer. 

When  the  State  closed,  Jones,  for  the  defendant,  moved  the 
Court  to  instruct  the  jury  to  return  a  verdict  of  not  guilty  on  the 
grounds,  first,  that  there  was  no  proof  of  a  felonious  taking; 
second,  that  there  was  no  sufficient  identification  of  the  property 
when  it  came  into  the  possession  of  the  defenant  to  justify  him 
in  the  beUef  that  it  was  the  property  of  Echrich,  and  he  was 
therefore  entitled  to  hold  it  for  the  rightful  owner. 

Pennewill,  J. : — We  decline  to  take  the  case  from  the  jury. 

(After  the  testimony  of  the  defendant  had  been  heard,  coun- 
sel for  the  defendant  prayed  the  Court  to  charge  the  jury  as  fol- 
lows) : 

**  First,  If  the  jury  believe  that  at  the  time  the  defendant 
came  into  possession  of  the  money  he  did  not  know  the  owner, 
their  verdict  should  be  not  guilty. 

**  Second.  If  the  jury  beUeve  that  at  the  time  the  defend- 
ant came  into  possession  of  the  money  there  were  no  marks  upon 
it  indicating  who  the  true  owner  was,  their  verdict  should  be  not 
guilty. 

**  Third.  That  before  the  jury  can  convict,  they  must  be 
satisfied  beyond  a  reasonable  doubt  that  at  the  time  the  money 
came  into  the  hands  of  the  defendant  he  had  a  felonious  intent  to 
appropriate  the  same  to  his  own  use;  and  that  if  at  that  time  his 
intent  was  not  felonious,  no  subsequent  acts  of  concealment  or 
appropriation  would  constitute  the  crime  of  larceny." 

Pennewill,  J.: — charging  the  jury: 

Gentlemen  of  the  jury: — The  prisoner  at  the  bar,  James 
Dredden,  is  charged  in  this  indictment  with  the  larceny  of  cer- 
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tain  paper  money  of  the  value  of  ten  dollars,  on  the  27th  day  of 
May,  of  the  present  year,  the  money  being  alleged  to  have  been 
the  property  of  Louis  Echrich. 

The  State  claims  that  the  prosecuting  witness,  Louis  Echrich, 
on  the  day  mentioned,  lost  the  said  money  on  a  street  in  this 
City ;  that  very  soon  after  the  loss  the  money  was  found  upon  the 
street  by  the  son  of  the  defendant,  and  within  an  hour  or  two 
after  the  finding  the  son  gave  it  to  his  father  upon  the  demand  of 
the  latter.  It  is  contended  by  the  State  that  at  the  time  the 
prisoner  received  the  money  from  his  son  he  knew  that  the  money 
had  been  found  by  the  son,  and  that  it  was  the  property  of  the 
prosecuting  witness,  or  at  least  that  the  circumstances  existing 
at  the  time  were  such  as  to  reasonably  apprise  the  prisoner  that 
the  money  belonged  to  the  prosecuting  witness.  It  is  contended 
therefore  that  the  retention  of  the  money  by  the  father  was, 
under  the  circumstances,  larceny  in  contemplation  of  law. 

The  law  applicable  to  the  finder  of  lost  property  has  been 
very  clearly  stated  by  this  Court  in  the  case  of  State  vs,  Stevens, 
2  Pennewill,  486,  as  follows: 

**  If  the  finder  knows  who  is  the  owner  of  the  lost  chattel,  or 
if,  from  any  mark  upon  it,  or  from  the  circumstances  under  which 
it  was  found,  the  owner  could  reasonably  have  been  ascertained, 
then  the  fraudulent  conversion  of  it  to  the  finder's  use  is  sufficient 
evidence  to  justify  the  jury  in  finding  the  felonious  intent  con- 
stituting a  larcency." 

In  the  case  before  you  the  defendant  was  not  the  actual 
finder  of  the  money,  and  yet  if  at  the  time  he  received  the  money 
from  his  son  he  knew,  or  the  circumstances  then  existing  were 
such  as  to  reasonably  inform  him,  that  the  prosecuting  witness, 
Louis  Echrich,  was  the  owner  thereof,  and  notwithstanding  such 
knowledge  or  means  of  knowledge,  he  feloniously  appropriated 
the  money  to  his  own  use  without  the  consent  of  the  owner,  he 
would  be  guilty  of  larceny. 

Larceny  is  the  felonious  taking  and  carrying  away  of  the  per- 
sonal property  of  another  with  the  intent  to  convert  it  to  the 
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taker's  use  and  deprive  the  owner  of  the  use  thereof,  without  the 
consent  of  the  owner. 

You  will  observe,  therefore,  that  the  felonious  intent  is  a 
material  element  of  the  crime  charged,  and  must  be  proved 
beyond  a  reasonable  doubt.  We  say  to  you,  however,  that  in  order 
to  determine  whether  the  prisoner  knew  to  whom  the  money 
belonged  and  feloniously  intended  to  appropriate  it  to  his  own 
use  at  the  time  he  received  it,  you  may  consider  all  that  was  said 
or  done  by  the  prisoner  or  by  others  in  his  presence  or  hearing, 
and  any  other  circumstances  which  would  indicate  what  his 
actual  knowledge  and  intentions  were. 

If  after  a  careful  consideration  of  all  the  evidence  you  are 
not  satisfied  beyond  a  reasonable  doubt  that  the  prisoner  fel- 
oniously intended  to  appropriate  the  money  to  his  own  use,  your 
verdict  should  be  not  guilty. 

Verdict,  guilty. 


John  M.  Johnson,  d.  b.,  vs.  The  State  of  Delaware,  p.  b. 

Justice  of  the  Peace — Validity  of  a   Judgment — Record  not  Signed 
by  the  Justice — Certiorari — Charge  of  Wilfully  Committing 
Trespass — What  Record  of  Justice  Must  Show. 

1.  Within  his  statutory  jurisdiction  the  authority  of  a  Justice  of 
the  Peace  is  just  as  complete,  for  all  purposes  of  hearing  such  cases,  de- 
termining or  deciding  them,  and  making  up  his  record,  as  is  the  authority 
of  this  Court.  While  the  better  practice  would  be  for  the  Justice  to  sign 
his  record,  yet  it  is  not  essential  to  the  validity  of  a  judgment  rendered 
by  him  that  he  should  sien  it,  in  the  absence  of  a  statutory  provision  re- 
quiring his  signature.  While  our  statute  sets  out  what  is  essential  to 
constitute  a  '>^id  docket  entry,  it  is  silent  upon  the  matter  of  signing  it. 
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2.  If  the  record  of  the  Justice  fails  to  show  that  the  defendant 
was  charged  with  having  wilfully  committed  the  tresspass,  the  judgment 
will  be  reversed  upon  exceptions  filed.  The  case  of  Vandever  vs.  State, 
1  Marv.  209,  approved  and  followed. 

(September,  25,   1907.) 
Lore,  C.  J.,  and  Pennewill  and  Boyce,  J.  J.,  sitting 

Martin  B,  Burris  for  plaintiff  in  error. 
Franklin  Brockson  for  defendant  in  error. 

Superior  Court,  New  Castle  County,  September  Term,  1907. 

Certiorari  (No.  43,  May  Term,  1907)  to  Israel  A.  Harmon, 
J.  P.,  in  custody  of  the  dockets  of  Thomas  Bratton,  late  J.  P. 

Brockson  for  the  defendant  in  error,  moved  that  the  cer- 
tiorari be  dismissed  on  the  ground  that  no  final  judgment  was 
rendered  below,  in  that  the  Justice,  Thomas  Bratton,  neglected 
to  sign  the  proceedings  purporting  to  be  a  judgment. 
I*  The  judgment  of  a  Justice  of  the  Peace  should  be  signed. 
^^  2  Bouv.  Law  Diet,,  623;  1  TidcTs  Practice,  568;  18  Ency. 
P  l.&Pr.,  440;  1  WooUey  On  Del  Practice,  Sec.  770;  Stevens  on 
Pleading,  196;    Vaughn  vs.  Marshall,  1  Houst.  348. 

A  Judge's  signature  to  a  memorandum  is  not  a  sufficient 
signing. 

Knapp  vs.  Roche,  82  N.  Y.  336  (368) ;  1  Tidd's  Practice, 
556;  11  Ency.  P1.&  Pr.,  926  and  928. 

Burris  for  plaintiff  in  error,  admitted  that  unless  a  final 
judgment  was  rendered  below,  a  writ  of  error  will  not  lie,  but 
stated  that  there  was  a  long  distance  between  an  invalid  judg- 
ment and  no  judgment  at  all.  Every  certiorari  goes  to  the  vcd- 
idity  of  the  judgment.  Therefore  the  question  arising  on  the 
motion  to  dismiss  is  not  whether  the  judgment  below  is  invalid 
for  want  of  the  Justice's  signature,  or  for  any  other  cause,  but 
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rather  whether  the  record  sent  up  shows  that  a  final  judgment 
was  rendered  below. 

He  distinguished  the  case  of  Vaughn  vs.  Marshall,  cited  by 
the  defendant  in  error,  from  the  case  at  bar;  stating  that  in  the 
former  case  a  scire  facias  had  been  issued  to  revive  a  judgment 
more  than  three  years  old,  and  proceedings  thereon  were  still 
pending  and  no  final  judgment  rendered  at  the  time  of  taking  the 
writ  of  error.  While  in  the  case  at  bar  judgment  had  been  rend- 
ered and  entered,  though  not  signed.  The  record  here  shows  that 
the  Justice,  after  rendering  his  judgment,  undertook  to  put  it 
in  force,  requiring  the  defendant  below  to  enter  into  a  recog- 
nizance with  approved  surety  to  keep  the  peace  and  not  tres- 
pass for  a  year.  This  recognizance  the  record  shows  was  signed 
by  the  Justice,  Thomas  Bratton.  It  is  a  part  of  the  whole  record 
now  before  the  Court,  and,  we  insist,  it  harks  back  to  the  judg- 
ment upon  which  it  is  based.  It  wotild  require  a  wide  stretch 
of  imagination  indeed  for  a  Court  to  hold  that  there  is  no  record 
of  any  sort  of  a  judgment  whatever,  when,  at  the  same  time, 
the  record  presented  discloses  a  judgment  rendered  in  open  Court 
upon  which  a  subsequent  order  was  issued  by  the  Justice  in  the 
matter  of  the  recognizance  which  he  signed. 

Cat,  Southern  R.  R.  Co.  vs.  So.  Pac.  R.  R.  Co.,  67  Col.  Si 
(63) ;  Spear  vs.  Hill,  2  Marv.  150. 

The  Revised  Code  at  page  751  prescribes  what  shall  consti- 
tute the  court  roll  of  the  Justice  of  the  Peace,  but  makes  no  pro- 
visions requiring  him  to  sign  his  judgments. 

Justices  of  the  Peace  may  issue  all  writs,  warrants  and 
process  proper  to  carry  into  effect  the  powers  granted  to  them; 
and  when  no  form  is  prescribed  by  statute,  they  shall  frame  one 
in  conformity  with  the  law«  in  substance,  and  when  substantiaQy 
right,  such  process  shall  not  be  invalid  for  any  defect  in  form. 

Rev.  Code,  731. 

When  the  statute  prescribes  what  shall  constitute  the  couit 
roll,  and  does  not  expressly  provide  that  the    judgment  sbaD 
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be  signed,  the  want  of  the  signature  of  the  Judge  or  clerk  will 
not  invalidate  the  judgment. 

Goelet  vs.  Spofford,  65  N.  Y.  648. 

A  judgment  rendered  in  open  Court  is  not  invalid  for  want 
of  the  signature  of  the  Judge  or  clerk  upon  the  docket  entry. 

(Numerous  cases  were  cited  in  support  of  the  above  prop- 
osition). 

-The  term  **signing    judgment'*,  in    English  practice,  has 
reference  to    judgments  in  vacation,  and  not  to    judgments 
rendered  in  open  Court. 
2  Bouv,  Law  Diet.,  641. 
A  Justice's  court  is  a  court  of   record. 
Cloud  vs.  State,  2  Harr.   361. 

And  in  Caldwell  vs.  Hodgson's  Administrators,  Note  A,  the 
Court  said:  "The  court  of  a  Justice  of  the  Peace  is  a  court  of 
superior  jurisdiction.** 

The  judgment  now  in  question  was  rendered  in  open  Court, 
and  the  Courts  of  this  county  and  elsewhere  have  almost  uni- 
versally held  that  the  solemn  decree  of  a  Court  of  record  thus 
rendered  could  not  be  avoided  by  the  mere  clerical  error,  or 
omission  of  the  clerk  or  Judge  to  perform  a  mere  subsequent 
ministerial  act.  I  find  no  cases  to  the  contrary,  except  where 
the  statute  made  it  mandatory  that  the  Judge  should  sign;  and 
even  then,  the  Courts  have  held  that  a  mandamus  will  lie  to  com- 
pel the  performance  of  the  duty  where  omitted  or  neglected. 

Lore,  C.  J.: — When  this  matter  was  first  presented  and  ar- 
gued before  the  Court,  we  were  inclined  to  grant  the  motion  made 
by  Mr.  Brockson.  We  must  bear  in  mind  that  this  was  a  judg- 
ment rendered  by  a  Justice  of  the  Peace  in  open  Court.  With- 
in his  statutory  jurisdiction  his  authority  is  just  as  complete, 
for  all  purposes  of  hearing  such  cases,  determining  or  deciding 
them,  and  making  up  his  record,  as  is  the  authority  of  this  Court. 
While  we  think  the  better  practice  would  be  for  a  Justice  to  sign 
his  record,  as  that  would  be  one  way  of  testing  its  completion, 
yet  the  authorities  seem  to  be  decidedly  the  other  way — that 
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3t  is  not  essential  to  the  validity  of  a  judgment  rendered  by  a 
Justice  of  the  Peace  that  he  should  sign  it,  in  the  absence  of  a 
statutory  provision,  requiring  his  signature.  We  find  a  great 
many  states  have  statutes  governing  the  matter. 

Again,  you  will  notice  that  our  statute  sets  out  just  what  is 
essential  to  constitute  a  valid  docket  entry,  and  it  is  absolutely 
silent  upon  the  matter  of  signing  it. 

After  a  full  consideration  of  the  whole  question,  we  think 
the  signature  of  the  Justice  to  the  judgment  is  not  absolutely 
essential,  and  is  not  a  grotmd  for  the  dismissal  of  the  certiorari. 
We  therefore  decline  to  dismiss  the  certiorari. 

(The  Court  thereupon  heard  argument  upon  the  exceptions 
filed  which  went  to  the  point,  that  the  record  did  not  show 
that  the  defendant  below  was  charged  with  having  wilfuUy  com- 
mitted a  trespass — Rev.  Code,  939.  Counsel  for  exceptants  cited 
Vandever  vs.  State,  1  Marv.  209). 

Lore,  C.  J.: — ^The  exception  is  fatal,  and  the  judgment 
below  is  reversed  on  the  authority  of  Vandever  vs.  State,  1  Marv. 
209. 

Judgment  below  reversed. 
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Statb  vs.  Robert  W.  Bailey. 

Criminal  Law — Larceny — Taking  a  Bag  of  Corn  Which  Another 
Person  Had  Removed  from  the  Crib — Evidence  Sufficient 
to  Go  to  the  Jury, 

The  defendant  was  indicted  for  the  larceny  of  a  bag  of  corn.  The 
prosecuting  witness  testified  that  he  thought  the  corn  was  his  but  could  not 
swear  to  it.  The  wife  of  the  prisoner  testified  that  she  had  gone  to  the 
house  of  the  prosecuting  witness  with  her  husband,  who  said  to  her  that 
he  wanted  her  to  go  up  and  engage  the  prosecuting  witness  in  conversation 
while  he  went  down  to  the  pig  pen  and  got  the  bag  of  com  which  the 
colored  boy  had  put  out  for  him.  Held  that  there  was  sufficient  evidence 
of  the  prisoner's  guilt  to  be  submitted  to  the  jury. 

{October  9,  1907.) 

Lore,  C.  J.,  and  Grubb  and  Boyce,  J.  J.,  sitting. 

Daniel  0.  Hastings  and  Charles  S.  Richards,  Deputies  Attor- 
ney-General, for  the  State. 

Andrew  J.  Lynch  for  the  defendant. 

Court  of  General  Sessions,  Sussex  County,  October  Term, 
1907. 

Indictment  for  larceny. 

The  defendant  was  indicted  and  placed  on  trial  at  this  term 
for  the  larceny  of  a  bag  of  com,  laid  in  the  indictment  as  the 
property  of  John  S.  Pumell.  Said  Pumell  testified  that  he 
thought  it  was  his  corn,  although  he  w^ould  not  swear  to  it.  The 
wife  of  the  prisoner  testified  that  she  had  gone  to  Pumell's  house 
with  her  husband,  who  said  to  her  that  he  wanted  her  to  go  up 
and  engage  Pumell  in  conversation  while  he  (Bailey)  went  do-wTi 
to  the  pig  pen  and  got  the  bag  of  com  which  the  colored  boy  had 
put  out  for  him.  The  above  testimony,  together  with  Pumell's 
statement  that  he  had  missed  com  from  his  crib  about  this  time, 
was  the  State's  case. 
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When  the  State  rested,  L5mch,  for  defendant,  moved  that 
the  jury  be  instructed  by  the  Court  to  return  a  verdict  of  not 
guilty,  on  the  ground  that  the  State  had  failed  to  connect  the 
prisoner  with  the  larceny  of  the  said  bag  of  com. 

Charles  S.  Richards,  for  the  State,  contended  in  reply  that 
the  prisoner's  admission  as  testified  to  by  his  wife,  directly  con- 
nected him  with  the  larceny  as  an  accomplice  or  procurer,  and 
that  under  the  law  he  was  just  as  guilty  as  though  he  had  actually 
taken  the  com  himself  from  the  crib. 

BoYCE,  J. : — ^We  decline  to  instruct  the  jury  to  find  a  verdict 
of  not  guilty. 

The  defendant  was  called  in  his  own  behalf  and  made  a 
general  denial  of  the  charge  against  him. 

(BoYCE,  J.,  delivered  the  usual  charge  to  the  jury  in  larceny 
cases.) 

Verdict,  not  guilty. 


State  vs,  George  A.  Polk. 

Criminal    Law — Indictment — Intoxicating    Liqtu>r — Selling    Un- 
lawfidly — What  constitutes  a  Sale — Pleading — Conflicting 

Evidence, 

1.  In  the  trial  of  a  person  indicted  for  selling  intoxicating  liq- 
uor unlawfully  the  burden  is  on  the  defendant  to  show  that  he  was 
licensed,  and  therefore  not  selling  illegally.  The  indictment  will  not  be 
quashed  because  it  fails  to  aver  the  saie  without  a  license. 
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2.  A  sale  is  the  delivery  of  an  article  to  another  for  a  consideration 
either  money  or  other  valuable  thing.  If  the  jury  believe  that  the  prose- 
cuting! witness  got  the  whiskey  in  question  and  laid  down  the  money  on  the 
table  in  the  defendant's  presence  and  house  as  payment  for  it,  then  the 
verdict  should  be  guilty,  whether  the  defendant  accepted  the  money  then 
or  afterwards,  unless  he  had  a  license  to  sell. 

3.  The  rule  governing  conflicting  evidence  stated. 

{October  11,  1907.) 

Lore,  C.  J.,  and  Grubb  and  Boyce,  J.  J.,  sitting. 

Daniel  0.  Hastings,  Deputy  Attorney-General,  for  the  State. 

Daniel  J,  Layion,  Jr,,  for  the  defendant. 

Court  of  General  Sessions,  Sussex  County,  October  Term, 
1907. 

Indictment  for  Selling  Liquor  Illegally. 
The  indictment  was  as  follows: 
"Sussex  County,  ss.  October  Term,  1907. 

"The  Grand  Inquest  for  the  State  of  Delaware  and  the  body 
of  Sussex  County,  on  their  oath  and  affirmation,  respectively,  do 
present,  that  George  A.  Polk  late  of  North  West  Fork  Hundred, 
in  the  Cotmty  aforesaid,  on  the  twenty-second  day  of  September 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seven 
with  force  and  arms  at  North  West  Fork  Hundred  in  the  County 
aforesaid,  in  a  certain  house  there  situate  to  wit:  a  dwelling-house 
located  near  Bridgeville  in  the  Hundred  and  County  aforesaid 
and  in  which  said  house  the  business  of  selling  intoxicating 
liquors  was  then  and  there  carried  on ;  he  the  said  George  A.  Polk 
did  then  and  there  unlawfully  sell  intoxicating  liquor,  to  wit, 
whiskey,  to  one  Harry  C.  Crockett,  against  the  form  of  the  Act 
of  the  General  Assembly,  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  State. 

**  Robert  H.  Richards, 

Attorney-General, 
**Daniel  O.  Hastings, 
Deputy  Attorney-General.'* 
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Laytofiy  for  defendant,  moved  to  quash  the  indictment  on 
the  following  grounds. 

First,  That  it  failed  to  state  that  the  liquor  was  sold  with- 
out a  license,  citing  State  vs.  SoliOy  4  Pennewill,  138. 

Second.  That  it  failed  to  state  under  which  of  the  two 
statutes  which  provide  for  the  licensing  of  the  sale  of  intoxicating 
liquors,  the  alleged  offense  was  committed. 

Heatings,  for  State,  replied;  citing  Section  12,  page  419, 
Revised  Code  (1903),  by  which  it  is  provided,  **In  prosecutions 
against  any  vender  of  intoxicating  liquors,  it  shall  not  be  necess- 
ary to  aver  or  allege  in  any  form  that  the  defendant  had  no  li- 
cense; but  the  fact  of  license  shall  be  matter  of  defense  under  the 
plea  of  not  guilty.** 

Mr.  Hastings  also  stated,  in  explanation  of  the  case  of  SU^ 
vs.  Solio,  cited  by  Mr.  Layton,  that  in  that  case  the  Attorney- 
General  did  not  call  the  attention  of  the  Court  to  said  Section  12, 
and  the  motion  to  quash  the  indictment  in  that  case  was  therefore 
allowed. 

At  this  point  Mr,  Layton  contended  that  said  Section  12  of 
the  Laws  of  Delaware  was  unconstitutional,  as  the  defendant  was 
always  entitled  to  full  information  of  the  offense  with  which  he 
was  charged. 

The  motion  to  quash  was  overruled,  the  Court  stating  that 
the  burden  was  upon  the  prisoner  to  show  that  he  was  hcensed 
and  therefore  not  selling  liquor  illegally. 

Grubb,  J.,  charging  the  jury. 

Gentlemen  of  the  jury: — In  this  indictment  the  defendant  is 
charged  with  selling  liquor  unlawfully  to  the  prosecuting  witness. 
The  question  raised  before  you  is  whether  there  was  what  the 
law  considers  a  sale  of  whiskey  to  the  prosecuting  witness.  A 
sale  is  the  delivery  of  an  article,  whiskey  in  this  case,  to  another, 
the  prosecuting  witness,  for  a  consideration — either  money  or 
other    valuable    consideration.     The    question    before    you   is 
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whether  the  defendant  delivered  this  whiskey  to  the  prosecuting 
witness  and  received  money  from  the  prosecuting  witness  for  it. 
It  was  testified  before  you,  for  you  to  believe  it  or  not  as  you 
may  find  the  facts  to  be,  that  the  prosecuting  witness  laid  down 
on  the  table  in  the  presence  of  the  defendant  and  in  the  defen- 
dant's own  house,  a  certain  sum  of  money.  If  you  beUeve  that 
the  prosecuting  witness  got  the  whiskey  in  question  and  laid 
down  the  money  on  the  table  in  the  defendant's  presence  and 
house  as  payment  for  it,  your  verdict  should  be  guilty,  whether 
the  defendant  accepted  the  money  then  or  afterwards — ^unless 
he  was  licensed  to  sell  intoxicating  liquors  and  there  is  no  evi- 
dence that  he  was  so  licensed.  It  is  for  you  to  decide  between 
the  witnesses  as  to  whether  this  colored  man,  the  defendant,  did 
accept  said  money. 

Now  the  rule  of  law  is,  where  evidence  is  conflicting  after 
considering  all  the  testimony  on  both  sides,  that  you  may  believe 
that  which  you  consider  true,  believe  the  witnesses  whom  you 
deem  truthful,  and  reject  that  which  you  believe  is  not  true;  and 
where  evidence  is  conflicting  you  are  to  reconcile  it  if  you  can,  but 
if  you  cannot,  you  are  to  beUeve  that  which,  under  all  the  facts 
and  circumstances  in  evidence,  seems  most  entitled  to  belief. 
As  jurors  you  should  do  your  duty  to  both  the  State  and  the  pri- 
soner, and  act  with  the  sound,  vigorous  common  sense  of  fair- 
minded,  reasonable  and  impartial  men — determined  that  the 
accused  shall  not  be  convicted  upon  insufficient  and  unreliable 
testimony,  and  that  the  law  shall  not  be  violated  or  evaded  by 
any  cunning  pretence  or  subterfuge  of  the  real  lawbreaker. 

Now,  gentlemen,  you  will  retire  to  your  chambers  and  find 
according  to  the  evidence  and  the  law  as  laid  down  to  you  by  this 
Court.  You  are  the  judges  of  the  credibility  of  the  witnesses, 
which  credibility  you  are  to  determine  from  the  appearance, 
manner  of  testifying,  etc.  of  the  witnesses  and  the  evidence  be- 
fore you. 

The  jury  disagreed. 
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SYLLABUS DECISION. 

I 

Ambley  Coulbourn,  d.  b.,  vs,  Luther  T.  Moore,  p.  b. 

Justice  of  the  Peace — Certiorari — Failure  to  perform  an  agreement 
— Compensatory  Damages — Jurisdiction. 

A  cause  of  action  stated  to  be  "An  action  brought  for  compensatory 
damages  for  neglect  of  an  agreement  for  labor  or  work  to  be  perfonned 
by  the  defendant,"  is  not  within  the  jurisdiction  of  the  Justice. 

{October  11,  1907.) 
Lore,  C.  J.,  and  Grubb  and  Boyce.  J.  J.,  sitting. 
Albert  F.  Polk  for  plaintiff  in  error. 
Robert  C,  White  for  defendant  in  error. 
Superior  Court,  Sussex  County,  October  Term,  1907. 

Certiorari  (No.  19,  Oct.  Term,  1907)  to  George  S.  Parks, 
a  Justice  of  the  Peace  in  and  for  Sussex  County. 

The  record  stated  the  cause  of  action  as  follows:  "An 
action  brought  for  compensatory  damages  of  neglect  of  an  agree- 
ment for  labor  or  work  to  be  performed  by  the  defendant,  wherein 
the  plaintiff  demands  the  sum  of  $14,  etc.*'  To  the  said  record  the 
following  exception  was  filed,  namely:  *' For  that  whereas  the 
said  Justice  did  not  have  jurisdiction  of  the  matter,  as  appears 
from  the  statement  of  the  cause  of  action  upon  the  record  of  the 
said  Justice.*' 

Judgment  below  reversed. 
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Jessie  A.  Wright,  d.  b.,  vs.  the  State  of  Delaware,  by  com- 
plaint of  Stansbury  H.  Parsons,  p.  b. 

Justice  of  Peace — Certiorari — Statute — Works  of  Necessity  and 

Charity. 

When  the  record  of  the  Justice  does  not  negative  the  exceptions  con- 
tained in  the  statute,  and  show  that  the  worldly  business  which  it  is 
alleged  was  performed  was  not  a  work  of  necessity  or  charity,  the  judg- 
ment below  will  be  reversed. 

(October  11,  1907.) 

Lore,  C.  J.,  and  Grubb  and  Boyce,  J.  J.,  sitting. 

James  A.  Marsh  for  plaintiff  in  error. 

Robert  H.  Richards,  R.  C.  White  and  /.  M.  Tunnell,  for  de- 
fendant in  error. 

Superior  Court,  Sussex  County,  October  Tenn,  1907. 

Certiorari  to  William  A.  Warrington,  a  Justice  of  the 
Peace  in  and  for  Sussex  County,  (No.  30,  October  Term,  1907). 

Among  the  exceptions  filed  to  the  record  of  the  Justice,  was 
the  following,  viz. : 

**Third.  That  neither  the  complaint  nor  the  record  negatives 
the  exceptions  contained  in  the  statute,  nor  shows  that  the  world- 
ly business,  which  said  record  alleges  was  performed,  was  not 
work  of  necessity  and  charity." 

Judgment  below  reversed. 
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Marten  M.  Dickerson,  d.  b.,  vs.  George  C.  Lbgore,  repre- 
senting the  King  Lime  Company,  a  coqjoration  doing  busi- 
ness under  and  by  virtue  of  the  laws  of  the  State  of  Mary- 
land, p.  b. 

Justice    of    Peace — Certiorari — Forthwith    Summons — Affidavit, 
Made  by  Agent  of  Plaintiff;  Sufficiency  of — Practice. 

(October  11,  1907.) 

The  affidavit  upon  which  a  forthwith  summons  was  issued  was  made 
by  the  agent  of  the  plaintiff.     Held  to  be  insufficient. 

Lore,  C.  J.,  and  Grubb  and  Boyce,  J.  J.,  sitting. 

Robert  P.  Davis  for  d.  b. 

Superior  Court,  Sussex  County,  October  Term,  1907. 

Certiorari  to  Charles  G.  Fisher,  a  Justice  of  the  Peace  in 
and  for  Sussex  County. 

The  record  of  the  Justice  showed  that   the  affidavit  upon 

which  the  forthwith  summons  was  issued  was  signed  by  Charles 

M.  Hammond,  agent  of  the  plaintiff  below. 

Among  the  exceptions  filed  was  the  following: 

**For  that  the  said  Justice  issued  forthwith  process  upon  the 

affidavit  of  a  person  other  than  the  plaintiff  as  is  required  by  the 

statute.'* 

Judgment  below  reversed. 
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In  Re  Petition  op  Medford  Jones,  et  al.,  For  a  New  Public 
Road  in  Cedar  Creek  Hundred. 

Public  Road;  Laying  out — Return  of  Commissioners;  Exceptions 
to   Return,  Signed  by  Counsel — Affidavit  of  Counsel  to  Prove 
Identity  or  Service — Service  of  Notice — Description 
of  Road — Remanding  Return, 

1.  Exceptions  to  the  return  of  commissioners  appointed  to  lay  out 
a  public  road  may  be  signed  by  Counsel  where  the  exceptions  are  based 
upon  facts  which  are  supported  by  the  affidavit  of  the  exceptants. 

2.  Upon  a  petition  to  dismiss  the  exceptions  upon  the  ground  that 
Burton  B. Deputy  appeared  in  the  body  of  the  exceptions  as  one  of  the  ex- 
ceptants, while  the  affidavit  accompanying  the  same  was  signed  by  Ben- 
jatnin  B.  Deputy,  held,  that  coimsel  might  file  his  own  affidavit  showing 
that  Burton  B.  Deputy  and  Benjamin  B.  Deputy  were  one  and  the  same 
person. 

3.  Service  of  notice  upon  the  person  holding  the  legal  title  to  the 
lands,  though  another  has  a  life  interest  therein,  is  sufficient;  and  notice 
need  not  be  served  upon  the  latter  or  tenant  in  posession. 

4.  HeW.that  the  description  of  the  proposed  road  in  the  petition 
and  return  corresponded  with  reasonable  exactness  with  the  description 
in  the  notice. 

6.  Where  it  appears  that  the  commissioners  had  failed  to  perform 
their  duty  in  respect  to  the  assessment  of  damages,  the  rettmi  may  be 
remanded  to  the  commissioners  for  amendment. 

(paober  16,  1907.) 

Lore,  C.  J.,  and  Grubb  and  Boycb,  J.  J.,  sitting. 

W.  Watson  Harrington,  for  petitioners. 

A,  D,  Marshall  for  exceptants. 

Court  of  General  Sessions,  Sussex  County,  October  Term» 
1»07. 

Exceptions  to  petition  for  new  road  in  Cedar  Creek  Htm- 
dred«  Sussex  County. 
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The  following  exceptions  were  filed  to  the  return  of  the  com- 
missioners appointed  to  lay  out  said  public  road,  viz, 

'* First,  For  that  notice  of  the  intended  application  and  pe- 
tition to  said  Court  for  said  public  road  has  not  been  served 
upon  Burton  B.  Deputy,  who  is  owner  and  holder  of  lands  across 
which  said  proposed  road  is  to  run,  he  having  a  life  interest  there- 
in and  present  possession  thereof,  according  to  the  Act  of  Assem- 
bly in  that  behalf. 

** Second,  For  that  no  return  of  the  commission  appointed  by 
this  Honorable  Court  in  accordance  with  said  petition  was  made 
on  or  before  the  first  day  of  the  term  next  after  its  appointment 
according  to  the  act  of  Assembly  in  that  behalf,  nor  application 
made  to  this  Honorable  Court  within  said  time  for  an  enlarge- 
ment of  said  required  time. 

*  *  Third,  For  that  the  comn:iissioners  appointed  as  aforesaid 
did  not  assess  damages  to  eijery  the  owners  or  holders  of  the 
land  across  which  said  road  is  to  run  and  state  the  sameinthdr 
report,  filed  in  this  Honorable  Court  at  this  present  term,  nor 
state  in  their  said  report  that  they  assessed  no  damages  to  cer- 
tain of  said  owners  and  holders,  considering  all  circumstances 
of  benefit  or  injury  which  might  accrue  therefrom,  but  assessed 
damages  only  to  the  person  who  would  be  least  damaged 
thereby. 

*  *  Fourth,  For  that  said  road  is  proposed  to  be  laid  out  across 
a  part  of  a  grave-yard  or  cemetery  wantonly  and  without  suf- 
ficient reason  therefor. 

*' Fifth,  For  that  said  proposed  road  described  in  said  peti- 
tion and  report,  or  return,  do  not  exactly  correspond  with  the 
notice  aforesaid  of  the  intended  application  to  this  Honorable 
Court. 

"Sixth.  For  that  said  petition  does  not  disclose  with  reason- 
able precision  the  beginning  and  termini  of  said  proposed  road 
as  required  by  the  Act  of  Assembly  in  that  behalf. 

'•Seventh.  For  that  Burton  B .Deputy  aforesaid  is  not  a  peti- 
tioner for  said  proposed  pubUc  road  and  has  not  been  notified  of 
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the  intended  application  to  this  Honorable  Court  for  said  new 
road  according  to  the  Act  of  Assembly  in  that  behalf. 

**For  these  and  other  good  reasons  and  causes  these  excep- 
tants pray  your  Honors  not  to  confirm  the  report  of  the  com- 
missioners aforesaid,  and  to  dismiss  the  petition  aforesaid. 

A.  D.  Marshall, 
Attorney  for  exceptants.*' 

•*Statb  of  Delaware! 

r  SS 

Sussex  County.  j 

**  Personally  came  this  eleventh  day  of  October,  A.  D.  1907, 
before  me,  the  subscriber,  one  of  the  Justices  of  the  Peace  in  and 
for  the  County  aforesaid,  Hester  A.  Marshall  and  Burton  B. 
Deputy  above  named,  who  being  duly  affirmed  according  to  law, 
do  solemnly  affirm  that  the  facts  set  forth  in  the  foregoing  ex- 
ceptions are  true  to  the  best  of  their  knowledge  and  belief. 

Benjamin  B.  Deputy 
Hester  A.  Marshall." 

(The  above  affidavit  was  duly  attested  by  the  Justice  of  the 
Peace.) 

Harrington,  for  petitioners,  moved  to  dismiss  the  exceptions, 
on  the  ground  that  said  exceptions  were  not  signed  by  the  excep- 
tants, but  only  by  their  counsel. 

The  Court  held  that  where  the  exceptions  were  based 
wholly  or  in  part  upon  facts  which  were  supported  by  affidavit  of 
the  persons  who  were  exceptants,  it  was  sufficient  if  the  said  ex- 
ceptions were  signed  by  their  counsel. 

Harrington,  for  petitioners,  then  moved  that  the  excep- 
tions be  dismissed  upon  the  further  ground  that  Burton  B.  De- 
puty appeared  in  the  body  of  the  exceptions  as  one  of  the  excep- 
taxits,  while  the  affidavit  accompanying  the  same  was  signed  by 
Benjamin  B,  Deputy. 
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Marshall,  for  exceptants,  thereupon  filed  a  supplementary 
affidavit,  signed  by  himself,  setting  forth  that  Burton  B.  Deputy, 
named  as  exceptant  in  the  body  of  the  exceptions  and  in  the 
body  of  the  affidavit,  and  Benjamin  B,  Deputy,  whose  signature 
appeared  to  the  affidavit,  was  one  and  the  same  person. 

Harrington,  for  petitioners,  objected  to  the  supplementary 
affidavit  on  the  ground  that  the  affidavit  was  made  by  cotmsd, 
who  could  not  testify  either  by  affidavit  or  otherwise  in  the  case, 
under  the  well-established  practice  of  the  Courts. 

The  Court  held  that  the  supplementary  affidavit  was  suflSc- 
ient  and  that  counsel  could  testify  to  prove  identity  or  service; 
that  the  confidential  relation  between  counsel  and  client  was 
not  thereby  violated. 

As  to  the  first  and  seventh  exceptions  above  set  forth  the 
Court  held  that  service  upon  the  person  who  held  the  legal  title 
to  the  lands,  though  another  had  a  life  interest  therein,  was 
sufficient ;  and  that  notice  need  not  be  served  upon  the  latter,  or 
tenant  in  posession. 

The  Court  further  held  that  the  description  of  said  proposed 
road  in  said  petition  and  report  or  return  corresponded  with 
reasonable  exactness  to  the  notice  of  the  intended  application, 
and  therefore  held  that  the  fifth  and  sixth  exceptions  raising 
said  point  were  insufficient. 

The  fourth  exception  was  not  passed  upon. 

Upon  the  third  exception  the  Court  remanded  the  return  to 
the  commissioners  for  amendment. 
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Frank  Coverdale,  d.  b.  a.,  vs.  Rickards  and  Watson,  p.  b.  n 

Appeal — Sale  of  Machine;   To  be  Returned  if  Not  Satisfactory; 

Must  be  Reasonably  Adapted  to   Its  Purpose;  When  to  be 

Returned  if  Not  Satisfactory — Reasonable  Time — 

What  to  be  Determined  by  the  Court  and 

What  by  the  Jury, 

1.  Where  an  action  is  brought  for  the  price  of  a  machine  which  was 
sold  under  an  agreement  that  it  might  be  returned  if  not  satisfactory,  it  is 
incumbent  on  the  defendant  to  show  that  the  machine  was  so  defective  as 
not  to  be  reasonably  adapted  to  the  uses  for  which  it  was  sold;  and  also 
that  be  returned  it  within  a  reasonable  time,  unless  the  plaintiff  induced 
delay  by  waiving  the  rule  requiring  a  return  within  a  reasonable  time. 

2.  When  the  facts  are  in  d^ute  the  c)uestion  of  reasonable  time 
should  be  submitted  to  the  jury.  What  constitutes  a  reasonable  time  may 
be  determined  by  the  nature  of  the  article  sold,  the  usual  course  of  the 
particular  business  or  trade,  and  other  circumstances  relevant  to  the  time 
of  the  rescission  of  the  sale  or  return  of  the  articles  sold.  Reasonable  time 
means  without  tmdue  delay  and  with  as  much  promptitude  and  despatch 
as  the  circumstances  of  the  case  will  admit. 

{October  17.  1907.) 

Lore,  C.  J.,  and  Grubb  and  Boyce,  J.  J.,  sitting. 

John  M,  Richardson  for  defendant  below,  appellant. 

James  A.  Marsh  and  C.  W.  Cullen  for  plaintiffs  below,  re- 
S|>ondents. 

Superior  Court,  Sussex  County,  October  Term,  1907. 

Appeal  from  a  judgment  rendered  by  a  Justice  of  the  Peace, 
in  and  for  Sussex  County  (No.  84,  April  Term,  1907). 
The  facts  appear  in  the  charge  of  the  Court. 

Boyce,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^This  is  an  appeal  from  a  judgment 
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rendered  by  a  Justice  of  the  Peace  in  this  county.  The  action 
was  brought  to  recover  the  price  of  a  grain  drill,  alleged  to  have 
been  sold  by  the  plaintiffs  to  the  defendant.  The  amount 
claimed  to  be  due  the  plaintiffs  is  the  sum  of  seventy-five  dollars, 
with  interest  from  October  9th,  1906. 

The  plaintiffs  maintain  that,  under  a  contract  of  sale  made 
a  few  days  before,  they  delivered  the  drill  to  the  defendant  on 
the  said  ninth  day  of  October,  and  that  the  defendant  or  someone 
for  him,  returned  the  drill  to  them,  on  the  twenty-sixth  day  of 
the  same  month,  by  leaving  the  same  on  their  premises  at  the 
blacksmith  shop;  that  the  defendant  has  since  refused  to  take 
the  drill  back  and  pay  for  the  same. 

The  defendant  admits  the  sale  and  delivery  of  the  drill  and 
the  return  thereof  to  the  plaintiffs  in  about  two  weeks  after  it  had 
been  deUvered  to  him,  and  he  further  admits  that  he  has  refused 
to  pay  for  the  drill. 

The  defendant  claims  that  the  drill  was  sold  to  him  with  this 
understanding  and  agreement  that  in  the  use  of  it,  it  was  to  be 
satisfactory,  and  if  not  satisfactory  he  was  at  liberty  to  return  it 
to  the  plaintiffs ;  and  he  contends  that  no  time  was  fixed  for  the 
return  of  the  drill,  in  the  event  that  it  did  not  prove  satisfactory. 

The  plaintiffs  admit  that  they  sold  the  drill  with  the  under 
standing  that  if  it  did  not  prove  satisfactory  the  defendant 
might  return  it  in  two  days  thereafter. 

Whether  there  was  any  material  defect  in  the  drill,  such  as 
to  make  it  reasonably  unsatisfactory,  is  a  question  of  fact  for 
you  to  determine  from  all  the  evidence  produced  before  you. 

The  defendant,  having  bought,  received  and  used  the  drill, 
under  the  alleged  agreement  that  he  might  return  it  if  it  was  not 
satisfactory,  must  satisfy  you  by  a  preponderance  of  the  evidence 
that  it  was  so  defective  in  its  construction  as  not  to  be  reasonably 
adapted  to  the  uses  for  which  it  was  sold;  and  if  you  find  from 
the  evidence  that  the  drill  was  not  reasonably  suitable  for  the 
purposes  for  which  it  was  sold,  then  it  is  still  incumbent  upon 
the  defendant  to  show  that  he  returned  it  to  the  plaintiffs  within 
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a  reasonable  time  after  he  discovered  the  defects,  unless  the 
plaintiffs  induced  the  delay  by  statements  to  the  defendant  a- 
mounting  to  a  waiver  of  the  rule  reqtdring  a  return  within  a  rea- 
sonable time.  This  Court  has  said,  what  will  constitute  a  rea- 
sonable time  within  which  an  offer  to  rescind  a  contract  should 
be  made,  was  a  question  for  the  Coiut ;  whether  such  a  reasonable 
time  had  elapsed  before  it  was  made  in  any  case  arising,  was  a 
question  of  fact  for  the  jury.  And  that  would  depend  to  some 
extent  on  the  circtunstances  of  the  case.  But  the  general  rule  of 
law  on  the  subject  is  that  it  must  be  done  when  allowable,  with- 
out undue  delay,  and  with  as  much  promptitude  and  dispatch  as 
the  circumstances  of  the  case  will  admit. 

Wilson  vs.  Fisher^  5  Houst,  395. 

Where  the  facts  are  in  dispute,  as  in  this  case,  we  think  the 
question  of  reasonable  time  should  be  submitted  to  the  jury;  and 
whether  the  drill,  in  this  case,  was  returned  in  a  reasonable  time 
under  the  agreement  of  sale  between  the  parties,  we  leave  to  you, 
gentlemen  of  the  jury,  for  your  determination  under  all  the  evi- 
dence adduced  before  you.  What  constitutes  a  reasonable  time 
may  be  determined  by  the  nature  of  the  articles  sold,  the  usual 
cotirse  of  the  particular  business  or  trade,  and  other  circtunstances 
relevant  to  the  time  of  the  rescission  of  the  sale  or  return  of  the 
articles  sold,  as  shown  by  the  evidence  in  the  case.  {Walker  vs. 
Taylor,  4  Pennewill  118.) 

If  you  are  satisfied  from  the  evidence  that  the  drill  was  in 
itself  defective  and  not  reasonably  adapted  to  the  purpose  for 
which  it  was  made  and  sold,  and  that  the  defendant  on  discover- 
ing the  defect  returned  it  to  the  plaintiffs,  within  a  reasonable 
time,  then  your  verdict  should  be  for  the  defendant. 

On  the  other  hand,  if  you  find  that  the  drill  was  not  defective 
in  itself,  or  if  you  find  that  it  was  defective  and  not  reasonably 
satisfactory  for  the  ptirpose  for  which  it  was  made  and  sold  to 
the  defendant,  and  that  he  did  not  return  it  with  reasonable 
promptitude  under  all  the  facts  and  circumstances  of  the  case 
(unless  the  delay  in  rettiming  it  was  induced  by  statements  or  con« 
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duct  of  the  plaintiflEs) ,  then  your  verdict  should  be  for  the  pkin- 
tiflEs  for  such  sum  as  the  defendant  agreed  to  pay  for  the  drill, 
with  interest  from  the  time  the  drill  was  delivered  to  him. 

You  will  now  take  this  case  and  return  your  verdict  for  the 
party  in  whose  favor  the  evidence  preponderates. 

Verdict  for  plaintiflEs  for  $79.60. 


Morgan  Company,  a  corporation  created  by  and  existing 
under  the  laws  of  the  State  of  Wisconsin,  vs.  Isaac  W.  Nailor. 

Attachment    Case — Corporation    Garnishee — Certificate    Given- 
Application  for  Leave  to  Supplement  its  Answer  or  Cer- 
tificate— Order  of  sale. 

A  corporation  having  been  summoned  as  E[amishee,  and  having 
given  a  certificate  showing  the  number  of  shares  of  stock  held  by  the  de- 
fendant.applied  for  leave,  when  an  order  of  sale  was  asked  for,  to  supple- 
ment its  answer.  Held;  that  under  the  circumstances  the  garmsnee 
should  have  an  opportunity  to  produce  testimony  on  the  point  in  question. 

(October  18,  1907.) 
Lore,  C.  J.,  and  Grubb  and  Boyce,  J.  J.,  sitting. 

Albert  Worth  for  plaintiff. 

John  M.  Richardson  for  defendant. 

Superior  Court,  Sussex  County,  October  Term,  1907. 
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Attachment  Case  (No.  6,  April  Term,  1906). 

Execution  was  issued  June  12,  1907,  and  certified  copy 
placed  in  the  hands  of  John  W.  Fooks,  President  of  the  Sussex 
Trust  Title  and  Safe  Deposit  Company,  a  corporation  of  the 
State  of  Delaware,  the  defendant  being  a  stockholder  of  said  Trust 
Company.  The  certificate  was  as  follows:  **This  is  to  certify 
that  Isaac  W.  Nailor,  the  above  named  defendant,  as  appears  by 
the  books  of  the  Sussex  Trust  Title  and  Safe  Deposit  Company, 
a  corporation  created  by  and  existing  under  the  laws  of  the  State 
of  Delaware,  was  on  the  twelfth  day  of  June,  A.  D.,  1907,  the 
holder  of  five  shares  of  the  Capital  Stock  of  said  Company,  repre- 
sented by  Certificate  No.  147,  subject  to  the  assignment  of  one 
share  of  said  Capital  Stock  as  collateral  to  secure  the  said  Com- 
pany a  pre-existing  debt  of  Six  Hundred  Dollars  owing  by  said 
defendant  (Naylor)  to  said  Company,  which  said  sum  of  Six 
Hundred  Dollars  together  with  interest  from  the  thirtieth  day  of 
August,  A.  D.,  1907,  is  still  due  and  owing  the  said  Company  from 
said  defendant  on  said  debt." 

**DanielJ.  FooKS,  President  of  the  Sassex  Trust  Title  and 
Safe  Deposit  Company.** 

On  the  eighteenth  of  October,  A.  D.,  1907,  counsel  for 
plaintiff  moved  for  an  order  of  sale.  Richardson,  for  garnishee, 
moved  to  supplement  the  answer  on  the  ground  of  error  in  the 
same,  and  the  order  for  sale  was  continued  to  the  February  Term, 
the  Court  stating  that  under  the  circumstances  they  felt  that  the 
garnishee  should  have  an  opportunity  to  produce  testimony  on 
the  point  mentioned. 
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State  vs.  Frank  Salkowski. 

Criminal  Law — Statute — Indictment — Minor — Selling  Intoxicating 

Liquors  to — Diligence  to  be  Used  by  the  Seller  in  Ascertaining 

Age  of  Customer — Sale  to  Two  at  Same  Time; 

Distinct  Offenses, 

1 .  In  cases  where  it  is  not  perfectly  manifest  that  the  person  seeking 
to  obtain  intoxicating  liquor  from  a  licensed  dealer  is  twenty-one  years  o! 
age,  such  dealer,  his  agent  or  servant,  is  bound  to  use  all  reasonable  means 
to  ascertain  whether  the  person  desiring  the  liquor  is  in  fact  twenty-one 
years  of  age. 

2.  In  many  cases  a  liquor  dealer  would  not  meet  the  requirements  of 
the  act  by  simply  asking  a  person  applying  for  intoxicating  liquor  if  he  or 
she  is  twenty-one  years  of  age,  and  relying  upon  an  affirmative  answer, 
make  a  sale  to  one  under  twenty-one  years  of  age. 

3.  A  person  may  be  prosecuted  by  the  State  as  often  as  he  may  be 
charged  with  the  commission  of  a  specific  offense.  And  an  unlawful  sale 
of  intoxicating  liquor  to  two  or  more  minors  would  constitute  as  many 
distinct  offenses  notwithstanding  such  sale  was  at  the  same  time.  A  sale 
to  two  minors  could  not  properly  be  charged  in  the  same  indictment 
no  more  than  could  the  murder  of  two  persons  be  charged  in  the  same 
indictment. 

(November  14,  1907.) 

Judges  Spruance  and  Boyce  sitting. 

Daniel  0.  Hastings,  Deputy  Attorney-General,  for  the  State, 

James  Saulsbury  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  Nevember 
Term,  1907. 

Indictment  for  selling  intoxicating  liquor  to  a  minor. 

Boyce,  J.. charging  the  jury: 

Gentlemen  of  the  jury: — Section  14,  Chapter  646,  Volume  19- 
Laws  of  Delaware,  Revised  Code,  page  414,  as  amended  by  Section 
1,  Chapter  246,  page  411,  Volume  21,  Laws  of  Delaware,  makes  it 
imlawful  for  any  person  licensed  to  sell  intoxicating  liquor  to  give 
away,  deliver  or  furnish  liquor  at  any  tme,  to  a  minor,  insane  per- 
son, habitual  dnmkard,  to  any  person  at  the  time  intoxicated,  or 
to  permit  any  minor  insane  person,  habitual  dnmkard  or  any  per 
son  at  the  time  intoxicated,  to  drink  intoxicating  liquors  upon 
his  premises. 
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The  indictment  found  in  this  case,  contains  fotir  counts,  and 
by  these  counts  taken  together,  it  is  charged  that  Frank  Salkow- 
ski  did,  at  No.  16  East  Front  Street,  in  this  city,  on  the  eighteenth 
day  of  September  last,  imlawfully  deliver,  furnish,  and  sell  intox- 
icating liquor,  to  wit,  beer,  to  Viola  Coursey,  the  prosecuting  wit- 
ness, who  it  is  alleged  was  a  minor  tmder  the  age  of  21  years,  and 
further  that  the  defendant  did  unlawfully  permit  her  to  drink 
beer  upon  his  premises,  at  the  time  and  place  aforesaid,  against 
the  said  act  of  assembly. 

It  is  admitted  that  the  defendant  was  licensed  to  sell  intox- 
icating liquors  at  the  time  and  place  alleged  and  that  he  did, 
through  a  brother  in  his  employment, deliver,  furnish  and  sell  beer 
to  Viola  Coursey  at  the  time  and  place  mentioned,  and  that  he 
did  then  and  there  permit  her  to  drink  the  same  on  his  premises. 

In  fact  the  defendant  admits  every  material  allegation  con- 
tained in  the  indictment,  without  this:  He  denies  that  he  com- 
mitted any  of  the  acts  complained  of  imlawfully. 

It  is  not  denied  that  the  prosecuting  witness  was  at  the  time 
alleged  a  minor  under  the  age  of  twenty-one  years.  But  the  de- 
fendant contends  that  she  represented  herself  as  being  above 
twenty-one  years  of  age  and  that  he  used  all  reasonable  means 
to  ascertain  whether  she  was  a  minor  at  the  time  of  the  alleged 
offense.  The  single  question  for  your  investigation  and  determin- 
ation is  whether  under  all  the  evidence  produced  before  you 
the  defendant  did  excercise  reasonable  diligence  to  ascertain 
whether  the  prosecuting  witness  was  at  the  time  of  the  alleged 
sale,  etcimder  the  age  of  twenty-one  years.  And  we  may  say  to 
you  that  this  was  a  fact  concerning  which  the  defendant  or  his 
servant  or  agent  might  not  inquire  either  carelessly  or  with  in- 
difference, for  the  statute  invoked  in  this  case  was  enacted 
for  the  protection  of  minors  against  the  use  of  intoxicating 
liquors. 

In  cases  where  it  is  not  perfectly  manifest  that  the  person 
seeking  to  obtain  intoxicating  liquor  from  a  Ucensed  dealer  is 
twenty-one  years  of  age,  such  dealer,  his  agent  or  servant,  is 
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botind  to  use  all  reasonable  means  to  ascertain  whether  the  per- 
son desiring  the  liquor  is  in  fact  twenty-one  years  of  age,  and  if 
such  a  dealer  delivers,  furnishes  or  sells  intoxicating  Uquor  to  a 
person  under  twenty-one  years  of  age  or  permits  such  person 
to  drink  intoxicating  liquor  upon  his  premises  without  due  and 
reasonable  effort  to  ascertain  the  fact  so  as  not  to  defeat  the 
very  object  and  purpose  of  the  statute,  then  he  violates  the  act. 

In  many  cases,  at  least,  a  liquor  dealer  would  not  meet  the 
requirements  of  the  act  by  simply  asking  a  person  applying  for 
intoxicating  liquor  if  he  or  she  is  twenty-one  years  of  age  and  re- 
lying upon  an  affirmative  answer,  make  a  sale  to  one  under  twent- 
ty-one  years  of  age.  For  if  nothing  more  should  be  required  than 
to  ask  if  he  is  twenty-one  years  of  age  and  have  such  person  an- 
swer that  he  is,  then  the  purpose  of  the  act  could  be,  and  doubt- 
less would  often  be  violated. 

The  dealer  has  imposed  upon  him  a  duty  with  respect  to 
minors  which  he  may  not  easily  evade,  and  he  must  meet  that 
duty  in  good  faith.  If  charged  with  the  offense  of  selling  to 
minors  he  must  satisfy  the  jury  that  he  used  that  degree  of  care 
and  diligence  to  ascertain  whether  the  person  to  whom  it  is  al- 
leged he  sold  was  not  under  twenty-one  years  of  age,  which  a 
reasonably  cautious  and  prudent  person  would  exercise  iinder 
like  circumstances  charged  with  a  like  duty.  A  licensed  dealer 
charged  with  a  violation  of  this  act  with  respect  to  minors,  foil- 
ing to  show  such  a  degree  of  care  and  caution,  if  the  jury  should 
find  that  the  dealer  had  deUvered,  furnished,  sold,  etc.  to  one  not 
twenty-one  years  of  age,  it  would  be  their  duty  to  return  a  verdict 
of  guilty.  If,  however,  the  jury  should  find  under  the  evidence 
that  due  and  rearonable  diligence  was  excercised  to  ascertain 
that  the  person  to  whom  the  liquor  was  deUvered,  furnished  or 
sold  was  twenty-one  years  of  age  and  that  the  dealer  had 
been  reasonably  and  honestly  deceived,  it  would  be  their  duty  to 
acquit. 

A  person    may  be  prosecuted  by  the  State  as  often  as  he 
may  be  charged  with  the  commission  of  a  specific  offense.    And 
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an  unlawful  sale  of  intoxicating  liquor  to  two  or  more  minors 
would  constitute  as  many  distinct  offenses,  notwithstanding 
such  sale  was  at  the  same  time.  A  sale  to  two  minors  could  not 
properly  be  charged  in  the  same  indictment — ^no  more  than  could 
the  murder  of  two  persons  be  charged  in  the  same  indictment. 

If  you  should  entertain  a  reasonable  doubt  as  to  the  guilt  of 
the  defendant,  it  will  inure  to  his  acquittal,  but  such  a  doubt 
means  something  more  than  a  mere  vague,  fandftil  doubt.  It 
means  a  reasonable,  substantial  doubt  growing  out  of  tte  evi- 
dence— such  a  doubt  as  fair-minded,  conscientious  men  are  con- 
strained to  entertain  imder  all  the  evidence. 

This  is  a  case  of  vital  importance,  affecting  as  It  does  those 
of  this  commtmity  who  have  not  attained  their  majority,  and 
you  should  give  it  your  careful  and  conscientious  consideration. 

If  you  find  under  the  evidence  considered  in  connection  with 
these  instructions,  that  the  defendant  is  guilty  beyond  a  reason 
able  doubt,  you  should  return  a  verdict  of  guilty,  otherwise  your 
verdict  should  not  be  guilty. 

Verdict,  guilty. 
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Thompson  F,  White  and  Alawilda  White,  his  wife,  vs.  Peoples 
Railway  Company,  a  corporation  of  the  State  of  Delaware. 

Personal  Injuries — Statute — Branch  of  Railway  Track — Deposit 
and   Survey — Independent   Contractor;  Negligence    of — Lia- 
bility  of  Company — Contributory   Negligence — 
Damages, 

1.  The  provision  of  the  general  corporation  law  requiring  a  deposit 
with  the  State  Treasurer,  and  the  filing  of  a  survey  with  the  Secretary 
of  State,  where  a  railway  company  builds  a  branch  of  its  main  line,  does 
not  apply  when  that  which  was  done  was  the  straightening  of  a  loop  in 
the  track,  and  not  the  making  of  a  branch. 

2.  When  a  railway  company  constructs  its  line  on  a  public  highway 
of  the  city  by  virtue  of  the  license  or  franchise  which  had  been  granted  to 
the  company,  it  has  a  right  to  construct  such  railway  by  its  own  imme- 
diate employees,  or  to  let  it  out  to  contractors  to  construct  for  them,— 
leaving  such  contractors  to  employ  their  own  servants  and  take  their 
own  methods  in  the  execution  oi  the  work. 

3.  But  such  construction  of  the  railway  is  the  exercise  of  a  vital 
part  of  the  company's  franchise,  and  even  if  the  work  is  done  by  such  a 
contractor  in  the  employ  of  the  company,  whether  he  be  called  an  inde- 
pendent contractor  or  otherwise  the  company  would  be  liable  for  injuries 
resulting  from  the  negligence  of  such  contractor  and  any  and  all  of  his 
servants  and  employees. 

4.  The  law  will  not  permit  the  company  to  shield  itself  from  liability 
for  such  negligence  behmd  any  such  alleged  independent  contractor. 
In  such  work,  m  law,  he  would  be  the  agent  of  the  company. 

5.  In  the  lawful  use  of  the  streets  of  a  city  a  pesdestrian  is  not 
bound  to  hunt  for  latent  obstructions  or  dan|;ers.  He  may  fairly  pre- 
sume that  they  are  in  a  reasonably  safe  condition  for  use,  in  the  absoice 
of  any  knowledge  to  the  contrary.  If,  however,  he  knows  of  the  existence 
of  the  danger,  or  under  the  circumstances  ought  to  know  of  it,  and  with 
such  knowledge  voluntarily  runs  into  the  danger,  he  assumes  all  the  risk 
of  such  conduct. 

{November  20,  1907.) 
Lore,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 

Armon  D.  Chaytor,  Jr.,  for  plaintiffs. 
Robert  H.  Richards  for  defendant. 
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Superior  Court,  New  Castle  County,  November  Term,  1907. 

Action  on  the  case  (No.  171,  September  Term,  1905), 
to  recover  damages  for  personal  injuries  to  one  of  the  plaintiffs, 
Alawilda  White,  the  wife  of  Thompson  F.  White,  the  other  plain- 
tiff. 

Plaintiffs  alleged  that  on  April  13, 1905,  the  defendant  comp- 
any, in  the  construction  of  a  section  or  branch  of  its  electric 
railway,  was  moving  certain  heavy  steel  rails  by  horse  power,  at 
Shallcross  Avenue  and  Lincoln  Street  in  Wilmington,  that  when 
the  said  wife,  who  was  lawfully  crossing  said  Shallcross  Avenue, 
was  in  the  act  of  stepping  over  one  of  the  rails  lying  upon  the 
said  crossing,  the  said  rail  was  suddenly  moved  by  the  defend- 
ant's servants,  without  warning,  so  that  it  fell  upon  her  left 
foot  which  was  thereby  greatly  mashed  and  bruised.  Plaintiffs 
further  alleged  that  the  defendant  placed  said  rails  at  the  place 
mentioned  without  authority  of  law,  and  that  the  same  consti- 
tuted an  obstruction  of  the  highway  and  a  nuisance,  rendering 
the  defendant  liable  for  any  injury  occasioned  thereby. 

When  the  plaintiffs  rested,  Mr.  Richards,  coimsel  for  defen- 
dant, moved  for  a  nonsuit,  upon  the  ground  that  there  was  no 
sufficient  evidence  to  sustain  either  of  the  above  allegations  con- 
tained in  the  narr,  such  as  would  justify  the  Court  in  sending  the 
case  to  the  jury;  stating  that  while  Mrs.  White,  and  also  one  of 
her  witnesses,  had  stated  that  the  Peoples  Railway  Company 
put  the  rails  at  said  street  crossing,  and  that  the  rail  in  question 
was  being  moved  at  the  time  of  the  accident  by  the  Peoples 
Railway,  yet  upon  cross  examination  it  was  distinctly  shown 
that  they  had  no  knowledge  upon  either  point,  except  what  they 
gathered  from  the  fact  that  they  subsequently  observed  that  the 
Peoples  Railway  Company  operated  cars  on  the  tracks  subse- 
quently built  there  and  nmning  over  said  crossing. 

Lore,  C.  J.: — ^We  decline  to  grant  the  nonsuit. 
The  defense  set  up  was  two-fold:    First,  that  whatever  neg- 
ligence there  might  have  been,  if  any,  was  due  and  chargeable  to  a 
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person  who  occupied  the  relation  to  the  Peoples  Railway  Comp- 
any of  an  independent  contractor,  for  whose  negligence  the  de- 
fendant company  was  not  liable.  Second,  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  stepping  over  the  rails  at  the 
time  of  the  accident,  inasmuch  as  she  had  ample  opportunity  to 
walk  around  them,  as  she  had  done  when  she  first  passed  them 
on  the  morning  of  the  accident,  that  the  danger  was  open  and 
apparent  to  her  and  she  was  bound  to  act  accordingly. 

During  the  progress  of  the  testimony  oflEered  on  behalf  of 
the  defendant,  defendant's  coimsel  proved  by  Richard  W.  Crook, 
General  Manager  of  the  defendant  company,  that  in  pursuance  of 
a  resolution  passed  by  the  Board  of  Directors  of  the  Peoples 
Railway  Company,  on  March  7,  1905,  and  appearing  in  the 
minutes  of  said  corporation,  he  asked  for  bids  from  certain  con- 
tractors for  straightening  the  said  company's  track  at  the  inter- 
section of  Shallcross  Avenue  and  Lincoln  Street,  and  received  and 
accepted  a  bid  for  said  work  from  one  William  H.  Quigg,  of  Phil- 
adelphia. Mr.  Richards  thereupon  asked  the  witness  if  said  bid 
and  acceptance  were  verbal  or  in  writing. 

This  was  objected  to  by  Mr.  Chaytor,  counsel  for  plaintiffs, 
as  immaterial,  who  contended  that  the  defendant  company 
was  not  lawfully  in  the  street,  not  having  complied  with  the  Gen- 
eral Corporation  Law,  providing  for  an  additional  deposit  with  the 
State  Treasurer  and  the  filing  of  a  survey  with  the  Secretary  of 
State,  where  a  railway  company  builds  a  branch  of  its  main  line. 

Richards,  for  the  defendant,  replied;  contending  that  for  the 
purpose  of  straightening  a  track,  as  this  was,  it  was  not  required 
of  the  defendant  under  the  General  Corporation  Law  to  deposit 
money  or  file  a  survey. 

Lore,  C.  J.: — ^This  was  not  a  branch;  it  was  a  straightening 
of  a  loop.  It  did  not  increase  the  mileage,  requiring  an  addition- 
al deposit,  or  anything  of  that  kind;  but  it  diminished  the  mileage 
already  covered  by  the  deposit,  if  any  there  be.     We  do  not 
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think  your  objection  is  tenable,  but  think  the  testimony  is  ad- 
missible. 

The  witness  thereupon  replied  that  the  bid  of  William  H. 
Quigg  and  the  acceptance  were  in  writing.  Said  bid  or  propo- 
sition, in  the  form  of  a  letter  to  the  railway  company,  also  the 
acceptance  were  then  identified  by  the  witness,  and  offered  in 
evidence  by  Mr.  Richards. 

The  same  were  objected  to  by  Mr.  Chaytor,  counsel  for  plain- 
tiffs as  immaterial  because  the  principal  cannot  relieve  itself 
from  liability  by  the  employment  of  an  independent  contractor 
when,  in  doing  the  acts  complained  of,  the  contractor  is  exer- 
cising a  franchise  granted  to  the  principal. 

1  Thompson  on  Negligence,  sees.  669;  670  and  672;  Chicago 
&c  R.Co.  vs,  Whipple,  22  ///.  105;  Chicago  &c  R.  Co.  vs.  Mc- 
Carthy,  20  lU.  385;  Rockford  &c  R.  R.  Co.  vs.  Wells,  66  ///.  321; 
West  vs.  St.  Louis  &c  R.  Co.,  63  ///.  547,  549;  Lowell  vs.  Boston 
&c  R.  Co.,  23  Pick.  24  (31);  Milliard  vs.  Richardson,  3  Gray 
{Mass.)  349  (352);  Balsley  vs.  St.  Louis  &c  R.  Co.,  119  ///.  68 
(71);  Chattanooga  &c  R.  Co.  vs.  Whitehead,  89  Ga.  190, 15  S.  E. 
44;  Lesher  vs.  Wabash  Nav.  Co.,  14  III.  85;  Anderson  vs.  Mayor 
and   Council,  8  Houst.  516  . 

Robert  H.  Richards,  for  defendant: 

It  is  a  general  rule  that  one  who  has  contracted  with  a  com- 
petent and  fit  person,  exercising  an  independent  employment,  to 
do  a  piece  of  work  not  in  itself  unlawful,  or  of  such  a  nature  that  is 
likely  to  become  a  nuisance  or  to  subject  third  persons  to  un- 
usual danger,  according  to  the  contractor's  own  methods,  and 
without  being  subject  to  control  except  as  to  the  results  of  his 
work,  will  not  be  answerable  for  the  wrongs  of  such  contractor, 
his  sub-contractors  or  his  servants,  committed  in  the  prosecution 
of  such  work. 

Thompson  on  Negligence,  Sec.  621. 
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One  who  contracts  to  do  a  specific  piece  of  work,  furnish- 
ing his  own  assistants,  and  executing  the  work  either  entirely  in 
accordance  with  his  own  ideas,  or  in  accordance  with  a  plan  pre- 
viously given  to  him  by  the  person  for  whom  the  work  is  done, 
without  being  subject  to  the  orders  of  the  latter  in  respect  to  the 
details  of  the  work,  is  an  independent  contractor,  and  not  a  ser- 
vant. 

26  Cyc.  970. 

As  an  exception  to  the  above  rule  it  has  been  held  that  a 
corporation  cannot  delegate  its  chartered  rights,  privileges  and 
franchises  by  contracting  with  another  to  exercise  them  and  there- 
by relieve  itself  from  liability  for  the  negligence  of  contractor's 
servants  in  attempting  to  exercise  such  chartered  rights,  privi- 
leges and  franchises. 

This  exception,  however,  does  not  apply  to  contracts  by 
railway  companies  for  the  construction  and  repair  of  their  roads. 

Thompson  on  Negligence,  Sections  626,  627,  628  and  671; 
Nellis  on  Street  and  Surface  Railroads,  page  275;  NeUis 
on  Street  Railway  Accident  Law,  464;  Clark  on  Street  Railway 
Accident  Law;  Atlanta  vs,  Kimberly,  13S.  jB.  G^.  87, 161 ,  277;  Rogers 
vs,  Florence,  9  S.  E.  1059;  McCann  vs.  Railway  Co.,  19  N.  Y. 
Supp,  668;  Miller  vs.  Minnesota,  etc.,  76  Iowa  655;  Sanford  vs. 
Pawtaucket,  R.  R.  33  L.  R,  A.  564  (R.  /.;)  Hauser  vs.  Railway 
Co.,  58  N.  Y.  286;  Thomas  vs.  Alioona,  191  Pa.  St.  361; 
Edmundson  vs.  Railway,  111  Pa.  316;  Railway  vs.  McConnell, 
13  S.  E.  828;  Eaton  vs.  Railway,  59  Maine,  520;ri6fett  vs. 
Knox,  62  Maine  417;  Callahan  vs.  Railway,  23  Iowa  56; 
Charlebois  vs.  Railway,  91  Mich.  59;  McCafferty  vs.  •  Railway, 
61  A^.  Y.  170;  Scarborough  vs.  Railway,  10  Southern  316;  HackeU 
vs.  Western  Co.,  49  N.  W.  822;  Powell  vs.  Construaion Company, 
88  Tenn.  692;  Railway  Company  vs.  Willis,  16  Pac.  728;  Sckular 
vs.  Railway,  38  Barb.  (NY.)  653;  LeRock  vs.  Railway,  26  Hun 
(N.  Y.)  382;  Railway  Company  vs.  ChasUen,  7  So(Ala,).U;  40 
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Am.  attdEng.  Rwy,  Cases y  559;  Reedy  vs.  Railway  Company,^. 
Exch  244;  Hughes  vs.  Railway  Company,  15  Am.  and  Eng.  Rwy. 
Cases,  100;  Hobbett  vs.  Railway  Company,  4  Exch.  253;  6  Hurlst 
and  N.  488 — 490;  Cunningham  vs.  Railway  Company,  32  Am. 
Reps.  (7^^)632;  Railway  vs.  Yonley,  14^5.  W.'(Ark.)  800. 

The  Court  sustained  the  objection  and  refused  to  admit  the 
said  bid  in  evidence,  or  the  acceptance  thereof,  as  immaterial; 
but  subsequently  allowed  the  defendant  over  objection  to  prove 
that  the  work  in  question  was  actually  done  by  said  William  H. 
Quigg,  and  that  the  rail  which  caused  the  injuries  complained  of, 
was  being  moved  by  one  Michael  Donoho,  a  teamster  of  Wilming- 
ton, and  a  sub-contractor  under  the  said  William  H.  Quigg. 

Lore,  C.  J.,  charging  the  jury. 

Gentlemen  of  the  jury: — ^Thompson  F.  White  and  Alawilda 
White  his  wife,  the  plaintiffs  in  this  action,  seek  to  recover  dama- 
ges for  injuries  which  they  allege  the  wife  sustained  by  reason  of 
the  negUgence  of  the  Peoples  Railway  Company,  the  corporation 
defendant. 

The  plaintiffs  allege  that  on  the  13th  of  April,  1905,  the  de- 
fendant in  the  construction  of  its  electric  railway  was  moving 
certain  heavy  steel  rails  by  horse  power,  at  Shallcross  Avenue 
and  Lincoln  Street  in  this  City;  that  when  the  said  wife,  who  was 
lawftilly  crossing  said  Shallcross  Avenue,  was  in  the  act  of  step- 
ping over  one  of  the  rails  lying  upon  the  street  crossing,  the 
said  rail  was  suddenly  moved  by  the  defendant's  servants  with- 
out warning  so  that  it  fell  upon  her  left  foot,  which  was  thereby 
greatly  mashed  and  bruised. 

The  defendant  resists  this  claim  upon  several  grounds. 

The  first  defense  is,  that  the  negligence,  if  any  there  was 
iwrhich  caused  the  injury,  was  the  negligence  of  an  independent 
contractor,  who  was  constructing  that  part  of  the  railway  of  the 
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defendant  company.  That  for  the  negligence  of  such  indepen- 
dent contractor  the  defendant  is  not  liable. 

You  should  note,  gentlemen,  that  at  the  time  of  the  accident 
an  electric  railway  was  being  constructed  on  Shallcross  Avenue, 
a  public  highway  of  this  City,  and  that  said  railway  was  being 
constructed  by  virtue  of  the  license  or  franchise  which  had  been 
granted  to  the  defendant  company. 

The  company  had  a  right  to  construct  such  railway  by  its 
own  immediate  employees,  or  to  let  it  out  to  contractors  to  con- 
struct for  them;  leaving  such  contractors  to  employ  their  own 
servants  and  take  their  own  methods  in  the  execution  of  the  work. 

Such  construction  of  the  railway  was  the  exercise  of  a  vital 
part  of  its  franchise,  and  even  if  the  work  was  done  by  such  a 
contractor  in  the  employ  of  the  company,  whether  he  be  called 
an  independent  contractor  or  otherwise,  the  company  would  be 
Uable  for  injuries  resulting  from  the  negligence  of  such  contractor 
and  any  and  all  of  his  servants  and  employees. 

The  law  will  not  permit  the  company  to  shield  itself  from 
liability  for  such  negligence  behind  any  such  alleged  independent 
contractor.  In  such  work,  in  law,  he  would  be  the  agent  of  the 
company. 

If  you  should  be  satisfied,  therefore,  from  the  evidence  in  this 
case,  that  the  injuries  complained  of  by  the  plaintiff  resulted 
from  the  negligence  of  such  contractor,  or  persons  working  under 
him,  as  sub-contractors,  servants  or  employees  alone,  you  should 
find  for  the  plaintiff. 

The  defendant  resists  upon  the  further  ground,  that  neither 
it  nor  its  contractors,  servants  or  employees  were  guilty  of  any 
negligence.  It  claims  that  Mrs.  White  was  fully  warned  of  the 
danger  of  the  crossing  and  advised  not  to  take  the  risk  by  work- 
men of  the  contractor  there  employed  at  the  time. 

We  will  say  to  you,  gentlemen,  that  the  right  of  the  plaintiff 
to  recover  in  this  action  rests  upon  the  negligence  of  the  defen- 
dant company.    The  burden  of  proving  such  negligence  is  ujxm 
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the  plaintiff;  therefore,  if  you  should  find  from  the  evidence  that 
there  was  no  negligence  upon  the  part  of  the  company,  its  con- 
tractor, agents  or  servants,  at  the  time  of  the  accident,  your  ver- 
dict should  be  for  the  defendant. 

Another  defense  set  up  by  the  defendant  is  that  the  plain- 
tiff herself  was  guilty  of  contributory  negligence. 

It  is  claimed  that  the  rail  by  which  Mrs.  White  was  injured 
was  moving  at  the  time  she  attempted  to  step  over  it;  that  the 
danger  was  open  and  apparent;  that  she  either  saw  or  by  the 
reasonable  exercise  of  her  senses  should  have  seen  and  avoided 
the  danger;  that  in  attempting  to  cross  under  such  conditions 
she  took  the  risk  and  cannot  recover. 

In  the  lawful  use  of  the  streets  of  a  city,  a  pedestrian  is  not 
botmd  to  hunt  for  latent  obstructions  or  dangers.  He  may  fairly 
presume  that  they  are  in  a  reasonably  safe  condition  for  use,  in 
the  absence  of  any  knowledge  to  the  contrary.  If,  however, 
he  knows  of  the  existence  of  the  danger  or  under  the  circum- 
stances ought  to  know  of  it,  and  with  such  knowledge  voluntarily 
runs  into  the  danger,  he  assumes  all  risk  of  such  conduct.  Should 
you  therefore  be  satisfied  from  the  evidence  that  Mrs.  White 
was  fully  apprised  of  the  danger  in  this  case,  or  in  the  exercise 
of  reasonable  care  ought  to  have  known  of  it,  and  with  such 
knowledge  attempted  to  cross  the  rail,  she  would  be  guilty  of 
contributory  negligence  and  cannot  recover,  if  such  negligence 
was  the  proximate  cause  of  the  injury. 

We  have  been  asked  to  direct  you  to  return  a  verdict  for 
the  defendant.  This  we  decline  to  do.  We  think  this  case 
should  not  be  determined  by  the  Court  upon  the  law,  but  should 
be  determined  by  the  jury  upon  the  facts  of  the  case  submitted 
in  evidence  under  the  charge  of  the  Court  as  to  the  law. 

It  is  for  you  to  say,  after  full  consideration  of  all  the  evidence, 
whether  your  verdict  should  be  for  the  plaintiffs  or  for  the  de- 
endant. 
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If  you  should  find  for  the  plaintiffs,  it  should  be  for  such  sum 
of  money  as  will  reasonably  compensate  them  for  the  pain  and 
suffering  of  the  wife  in  the  past,  and  such  as  may  come  to  her  in 
the  future  by  reason  of  the  injuries  complained  of,  and  for  such 
permanent  disability  as  may  result  therefrom,  and  also  for  money 
paid  and  laid  out  by  her,  if  any,  for  medicine,  medical  attendance 
and  in  procuring  labor  to  do  the  work  she  herself  would  otherwise 
have  performed. 

Verdict  for  defendant. 
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Lewis  Anderson  vs.  the  Mayor  and  Council  op  Wilmington. 

Personal  Injuries — City  of   Wilmington;  Citizen  of;  Not  Dts- 

qualified  as   Juror — Evidence — Negligence — Hole  tn  Street — 

Liability  of  City — Notice ;  Duty  of  Ctty  and  Traveler, 

1.  In  an  action  against  the  city  of  Wilmington  for  personal  injuries, 
a  citizen  is  not  incompetent  to  serve  as  a  juror  because  ne  is  a  citizen  of 
the  municipality  and  therefore  interested  as  a  taxpayer  in  any  verdict 
that  might  be  rendered  against  the  city. 

2.  In  the  trial  a  physician  having  testified  that  he  examined  the 
plaintiff  and  found  him  suffering  from  erysipelas,  although  he  did  not 
know  what  caused  the  injury,  he  may  be  asked  whether  the  erysipelas 
could  have  been  caused  by  tne  injury  complained  of. 

3.  A  physician  called  for  the  plaintiff  havinp^  testified  that  he  made 
a  thorough  examination  of  the  plaintiff,  after  gettmg  a  history  of  the  case, 
and  found  his  right  shoulder  injured,  may  be  asked  whether  in  his  opinion 
the  plaintiff's  arm  will  ever  be  in  its  normal  condition  again,  notwith- 
standing there  is  no  allegation  of  permanent  injury  in  the  narr. 

4.  If  a  hole  in  the  street  of  a  city  is  dangerous  to  public  travel  and 
had  so  existed  for  a  time  before  the  accident  reasonably  sufficient  for  the 
dty  to  have  known  of  its  existence  and  condition,  the  law  presumes  or 
implies  that  tlie  city  had  received  knowledge  of  it,  and  its  failure  in  a 
reasonable  time  after  such  notice  or  knowledge  to  fill  or  repair  the  same, 
or  to  place  about  it  proper  safeguards,  would  be  negligence.  The  city  is 
not  bound  for  injiuies  occasioned  by  holes  in  the  streets  resulting  ixom, 
sudden  storms  or  wash-outs,  imtil  it  has  a  reasonable  time  to  fill  or  repair 
the  same,  or  place  proper  guards  about  them. 

5.  The  law  in  respect  to  negligence  stated,  and  the  duty  of  the  city 
and  also  of  the  traveler  defined. 

{December  3,  1907.) 

LfORE,  C.  J.,  and  Spruance  and  Boyce,  J.  J.,  sitting. 
Daniel  O.  Hastings  for  plaintifiE. 

Reuben  Satterthwaite,  Jr.,  Assistant  City  Solicitor,  for  the 
defendant. 
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Superior  Court,  New  Castle  County,  November  Term,  1907. 

Action  on  the  case  (No.  21,  May  Term,  1906),  to  recover 
damages  for  personal  injuries  to  plaintiff,  and  also  for  injuries  to 
his  horse,  by  reason  of  the  alleged  negligence  of  the  defendant. 

At  the  trial,  when  the  first  juror  residing  in  the  City  of  Wil- 
mington was  called,  Hastings,  for  plaintiff,  objected  to  said  juror 
as  incompetent  to  serve,  on  the  ground  that  he  was  a  citizen  of 
Wilmington  and  therefore  interested  as  a  taxpayer  in  any  ver- 
dict that  might  be  rendered  against  the  city. 

The  Court  held  that  while  jurors  had  been  excused  thereto- 
fore upon  such  a  ground,  yet  that  there  was  no  good  reason  for 
following  such  a  rule,  and  overruled  the  objection. 

Dr,  Francis  L,  Springer,  a  practicing  physician,  testified 
on  behalf  of  the  plaintiff  that  he  examined  the  plaintiff  on 
January  12,  1906,  and  found  him  suffering  with  erysipelas,  but 
witness  did  not  know  what  caused  it.  Witness  was  then  asked 
by  Mr.  Hastings  the  following  question:  "Assuming  that  this 
man  was  thrown  from  a  wagon  on  December  24th,  1905,  and 
was  injured  about  the  nose;  could  erysipelas  have  been 
caused  by  the  injury  received  on  that  date?" 

Objected  to  by  Mr.  Satterthwaite,  on  the  groimd  that  the 
witness  had  not  shown  sufficient  knowledge  of  the  facts  to  an- 
swer such  a  hypothetical  question. 

Objection  overruled,  the  witness  answering  that  it  probably 
could. 

Dr.  Daniel  I.  McCoUey,  another  practicing  physician,  testi- 
fied on  behalf  of  the  plaintiff  that  a  few  days  before  the  trial, 
after  getting  a  history  of  the  case,  he  had  made  a  thorough  ex- 
amination of  the  plaintiff  and  found  that  he  had  a  chronic  in- 
flammation of  the  right  shoulder  joint  termed  sine  vitas;  that 
an  injury  such  as  described  in  the  testimony  could  have  caused 
the  condition  he  found  and  probably  did  cause  it.  The  witness 
was  then  asked:  **In  your  opinion,  will  this  man's  arm  ever  be 
in  its  normal  condition  again?" 
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Objected  to  by  Mr.  Satterthwaite,  on  the  ground  that  there 
was  no  allegation  in  the  narr.  that  the  plaintiff  was  permanently 
injured.  Mr.  Hastings  admitted  that  there  was  no  such  allega- 
tion in  the  narr. 

Spruance,  J.: — ^A  majority  of  the  Court  overrule  the  ob- 
jection and  allow  the  question  to  be  put. 

Spruance,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  action  was  brought  by  the 
plaintiff,  Lewis  Anderson,  against  the  defendant,  the  Mayor  and 
Council  of  Wilmington,  a  municipal  corporation  of  this  State,  to 
recover  damages  for  injuries  to  the  plaintiff  and  his  horse,  alleged 
to  have  been  occasioned  by  the  negligence  of  the  defendant. 

It  appears  from  the  evidence  and  is  not  denied  that  on  the 
24th  day  of  December,  1905,  the  plaintiff  was  driving  in  a  buggy 
or  road  cart  along  Third  Street  near  Woodlawn  Avenue,  in  this 
City,  when  his  horse  stepped  or  fell  into  a  hole  in  said  street, 
throwing  him  from  his  vehicle. 

It  is  conceded  that  said  Third  Street,  where  said  accident 
occured,  was  at  that  time  a  public  street  of  this  City,  and  used  as 
such,  but  was  not  paved  or  entirely  graded. 

The  plaintiff  contends  that  the  defendant,  not  regarding  its 
duty,  negligently  permitted  the  said  hole  to  be  and  remain  in 
said  Third  Street,  without  proper  safe-guards  to  warn  persons 
traveling  along  said  street,  for  such  time  as  by  the  exercise  of  due 
and  proper  diligence  it  would  have  known  of  the  existence  of 
said  hole  and  filled  the  same  or  put  proper  guards  about  it  to 
notify  travelers. 

The  defendant  denies  that  the  said  injuries  were  occasioned 
by  the  negligence  of  the  defendant;  and  insists  that  it  had  no 
notice  or  knowledge  of  the  existence  of  said  hole  before  said  ac- 
cident, and  that  its  failure  to  know  of  the  existence  of  said  hole 
in  time  to  fill  or  repair  the  same  or  to  put  proper  guards  about 
it  before  said  accident,  was  not  due  to  any  negligence  or  careless- 
ness on  its  part. 
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The  corporation  defendant  by  its  agent,  the  Street  and 
Sewer  Department,  had  control  of  all  the  streets  of  the  Qty, 
and  was  bound  to  exercise  due  and  reasonable  care  and  diligence 
to  keep  the  same  in  such  condition  as  to  be  safe  for  persons 
driving  or  walking  along  the  same. 

The  care  and  diligence  required  of  the  defendant  is  reason- 
able care  and  diligence,  proportioned  to  the  danger  or  mischief 
liable  to  ensue  from  the  omission  of  such  care  and  diligence. 

The  defendant  is  not  an  insurer  of  the  safety  of  travelers  on 
the  public  streets  under  all  circumstances.  Its  liability  to  per- 
sons injured  by  reason  of  a  defect  in  the  street,  must  be  based 
upon  its  negligence.  That  is,  upon  its  failure  to  exercise  reason- 
able care,  skill  and  diligence  in  the  performance  of  its  duty  to 
keep  the  street  in  a  safe  condition. 

It  is  not  claimed  by  the  plaintifiE  that  the  said  hole  was 
made  by  the  defendant  or  any  of  its  agents. 

In  order  to  render  the  defendant  liable,  it  must  appear  from 
the  evidence  to  your  satisfaction  that  the  defendant  had  notice 
or  knowledge  of  the  hole  for  such  time  as  would  have  been  rea- 
sonably sufficient  to  fill  or  repair  the  same  or  warn  the  public  of 
the  danger. 

This  notice  or  knowledge  need  not  have  been  actual  or  ex- 
press notice  or  knowledge;  it  is  sufficient  if  there  was  impUed  or 
constructive  notice  or  knowledge. 

If  the  hole  was  dangerous  to  public  travel,  and  had  so  ex- 
isted for  a  time  before  the  accident  reasonably  sufficient  for  the 
defendant  to  have  known  of  its  existence  and  condition,  the  law 
presumes  or  implies  that  the  defendant  had  notice  or  knowledge 
of  it,  and  its  failure  in  a  reasonable  time  after  such  notice  or 
knowledge  to  fill  or  repair  the  same,  or  to  place  about  it  the 
proper  safe-guards  to  warn  persons  traveling  along  said  street, 
would  be  negligence. 

The  defendant  is  not  bound  for  injuries  occasioned  by  holes 
in  the  streets  resulting  from  sudden  storms  or  wash-outs,  until  it 
has  had  a  reasonable  time  to  fill  or  repair  the  same,  or  place 
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proper  guards  about  the  same,  but  if  after  notice  actual  or  con- 
structive, it  neglects  in  a  reasonable  time  to  make  the  needed 
repairs  or  place  guards  to  warn  the  public,  it  is  guilty  of  negli- 
gence. 

The  defendant  denies  that  the  injuries  complained  of  were 
caused  by  its  negligence,  and  insists  that  they  were  caused  by 
the  negligence  of  the  plaintiff,  in  carelessly  driving  into  the  hole 
which  he  could  have  seen  and  avoided  by  the  exercise  of  rea- 
sonable care. 

If  the  traveler,  exercising  due  care,  does  not  see  or 
know  that  the  street  is  in  a  dangerous  condition,  he  has  the 
right  to  assume  that  it  is  in  a  reasonably  safe  condition. 

Even  if  the  defendant  was  negligent  in  not  filling  or  guard- 
ing the  hole,  the  plaintiff  was  required  to  exercise  reasonable 
care  and  diligence  to  avoid  falling  into  it  and  if  he  failed  to  do 
so,  he  was  guilty  of  negligence  and  cannot  recover. 

Where  the  injury  complained  of  was  the  result  of  the  negli- 
gence of  both  parties,  the  plaintiff  is  held  to  be  guilty  of  contrib- 
utory negligence  and  cannot  recover,  as  the  law  will  not  in 
such  case  undertake  to  measure  and  balance  the  degree  of  re- 
sponsibihty  attributable  to  each  of  the  parties. 

Negligence,  whether  of  the  plaintiff  or  defendant,  is  not  pre- 
sumed, and  the  burden  of  proving  it  is  upon  the  party  by  whom 
it  is  alleged. 

If  you  should  be  satisfied  from  the  evidence  that  the  plain- 
tiff at  the  time  of  the  accident  was  intoxicated,  this  is  a  proper 
subject  for  your  consideration  in  determining  whether,  at  the 
time  of  the  accident,  he  exercised  such  reasonable  care  as  a  sober 
prudent  and  reasonably  careful  person  would  have  exercised 
under  similar  circumstances. 

Where  the  testimony,  as  in  this  case,  is  conflicting,  the 
jury  should  reconcile  it  if  they  can;  but  if  they  cannot  do  so, 
they  should  give  credence  to  that  part  of  it  which  in  their 
opinion  is  entitled  to  beUef. 
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The  verdict  should  be  for  that  party  in  whose  favor  is  the 
preponderance  or  greater  weight  of  the  evidence. 

If  your  verdict  should  be  for  the  plaintiff,  it  should  be  for 
such  a  sum  of  money  as  will  reasonably  compensate  him  for  the 
injuries  to  his  horse  and  to  himself,  including  therein  a  reason- 
able compensation  for  the  plaintifiE's  pain  and  suffering,  his  loss 
of  time  and  his  expenses  incurred  in  endeavoring  to  be  cured  of 
his  injuries. 

The  jury  disagreed. 
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1908. 


Statb  vs.  Frederick  Underbill. 

Homicide — Murder  of  First  Degree;  of  Second  Degree — Malice 
— Manslaughter — VolutUary    and    Involuntary 
— Reasonable   Doubt. 

1.  Mtirder  of  first  degree  and  of  second  degree  defined. 

2.  Voluntary  manslaughter  is  where  one  person  unlawfully  kills 
another  without  malice,  as  where  one  in  a  mutual  combat,  in  the  heat  of 
blood,  or  in  a  transport  of  passion,  upon  sufficient  provocation,  without 
n^ialice,  inflicts  a  m<»tal  wound  without  time  for  reflection  or  for  the  pass- 
ions to  cool.  Involuntary  mandaughter  is  where  one,  in  doing  an  un- 
lawful act,  not  felonious  nor  tendmg  to  great  bodily  harm;  or  in  doin^  a 
lawful  act  without  proper  precaution  or  requisite  skill,  undesignedly  kills 
another. 

(January  16,  1908.) 
Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting. 

Robert  H.  Richards,  Attorney-General,  for  the  State. 

Lemn  Irving  Handy  and  Wilbur  L.  Adams  for  the  defendant. 

At  a  Court  of  Oyer  and  Terminer  in  and  for  New  Castle  County, 
beginning  January  15,  1908,  the  prisoner,  a  colored  man,  was 
tried  upon  an  indictment  charging  murder  of  the  first  degree, 
for  the  killing  of  one  Hester  Nelson,  on  November  10th,  1907, 
in  the  town  of  Newark  in  said  county. 
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The  facts  appear  in  the  charge  of  the  GDurt. 
Pennewill,  J.  charging  the  jury: 

Gentlemen  of  the  jury: — ^The  prisoner,  Frederick  Underbill, 
is  charged  in  this  indictment  with  the  murder  of  Hester  Nelson 
on  the  tenth  day  of  November  last,  in  the  town  of  Newark  in  this 
cotmty. 

The  uncontradicted  testimony  shows  that  the  prisoner  and 
Rachael  Nelson,  the  sister  of  the  deceased,  had  for  several  years 
prior  to  the  fatal  shooting  lived  together  apparently  as  husband 
and  wife,  and  although  the  sister  a  short  time  before  the  death 
of  Hester  obtained  a  home  of  her  own,  the  sexual  relations  be- 
tween her  and  the  prisoner  continued  the  same  as  before.  That 
on  the  day  of  the  shooting  the  prisoner  went  to  the  house  of 
Charles  Davis  and  obtained  a  revolver,  and  very  soon  there- 
after proceeded  to  the  home  of  the  aunt  of  the  deceased  where 
her  sister  then  was,  and  where  the  deceased  soon  came.  That 
the  prisoner  first  went  on  the  porch,  and  seeing  Rachael  at  the 
window,  asked  her  to  come  out  and  go  home,  which  she  declined 
to  do.  Thereupon  he  entered  the  house  and,  after  some  words 
had  passed  between  them,  shot  her  several  times;  and  almost 
immediately  thereafter  he  turned  and  shot  in  the  direction  of 
the  deceased,  which  shot  entered  her  breast  and  killed  her  al- 
most instantly. 

The  State  claims  that  the  prisoner  was  angry  with  the 
deceased,  and  had  a  grudge  against  her,  because  she  kept  a 
house  of  ill  fame  and  had  enticed  or  coaxed  Rachael  there,  where 
she  had  sexual  intercourse  with  another  man;  that  he  shot  Hes- 
ter Nelson  deliberately,  with  express  malice  aforethought,  and 
therefore  the  killing  of  Hester  was  murder  of  the  first  degree. 

The  prisoner  admits  that  he  fired  the  shot  which  caused  the 
death  of  Hester,  but  claims  that  he  did  not  intend  to  kill  her  or 
even  knowingly  point  the  pistol  in  her  direction,  and  that 
therefore  he  is  not  guilty  of  any  crime  higher  than  manslaughter. 
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or  at  the  most,  murder  of  the  second  degree.  In  other  words, 
he  does  not  deny  that  he  is  guilty  of  some  crime,  but  insists  that 
he  is  not  guilty  of  murder  of  the  first  degree. 

It  becomes  our  duty,  therefore,  to  define  for  you,  as  cleariy 
as  we  may,  the  different  kinds  of  felonious  homicide. 

Homicide  is  the  killing  of  one  htmian  being  by  another. 
Felonious  homicide  is  of  three  kinds:  Murder  of  the  first  degree, 
murder  of  the  second  degree,  and  manslaughter. 

Malice  is  an  essential  ingredient  of  the  crime  of  murder  of 
either  degree,  for  without  malice  there  can  be  no  murder.  Mal- 
ice is  a  condition  of  the  mind  or  heart.  It  is  not  restricted  to 
spite  or  malevolence  toward  the  particular  person  slain,  but  also 
includes  that  general  malignity  and  reckless  disregard  of  htmian 
life  which  proceed  from  a  heart  void  of  a  just  sense  of  social  duty 
and  fatally  bent  on  mischief.  Whenever  the  fatal  act  is  done 
deliberately,  or  without  adequate  cause,  the  law  presumes  that 
it  was  done  with  malice,  and  the  burden  is  on  the  prisoner  to 
show  that  it  was  not  done  with  malice.  So  much  we  say  in  re- 
spect to  malice  generally.  ^ 

Murder  of  the  first  degree  is  where  the  killing  was  done 
with  express  malice  aforethought,  or  in  perpetrating,  or  attempt- 
ing to  perpetrate,  a  crime  punishable  with  death.  Express 
malice  aforethought  exists  where  one  person  kills  another  with 
a  sedate,  deliberate  mind  and  formed  design;  which  may  be  man- 
ifested by  circumstances  disclosing  the  intention  or  design,  such 
as  lying  in  wait,  antecedent  menaces  or  threats,  a  former  grudge, 
ill  will,  spite,  hatred,  or  malevolence  toward  the  deceased,  pre- 
concerted plans  or  the  previous  procurement  or  preparation  of 
an  instrument  or  means  for  slaying  or  doing  great  bodily  harm 
to  the  deceased. 

The  deliberate  selection  and  use  of  a  deadly  weapon  is  a 
circumstance  which,  in  the  absence  of  satisfactory  evidence  to 
the  contrary,  indicates  in  the  mind  of  the  person  committing 
the  act,  a  deliberate,  formed  design  to  kill;  and  the  burden  of 
showing  the  contrary  is  on  the  accused,  as  the  natural  and  prob- 
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able  consequences  of  the  act  are  presumed  by  the  law  to  have 
been  intended  by  the  person  using  a  deadly  weapon.  In  order 
to  convict  the  prisoner  in  this  case  of  mtu'der  of  the  first  degree 
the  jury  must  be  satisfied  from  the  evidence  that  he  had  a  sedate, 
deliberate  mind  and  formed  design  or  intention  to  kill  the  de- 
ceased. But  the  length  of  time  that  such  design  or  intention 
existed  is  immaterial.  The  most  sudden  and  instantaneous 
acts  may  be  accompanied  with  circumstances  which  show  that 
it  was  the  result  of  a  deliberate  purpose.  The  lapse  of  time  need 
not  enter  into  your  consideration,  as  a  necessary  element  of  de- 
liberation, for  if  the  design  or  intention  to  take  life  be  but  the 
conception  of  a  moment,  it  is  suflBcient.  If  the  slayer  had  time 
for  thought,  and  thinking  but  for  a  moment,  did  intend  to  kill 
the  deceased,  it  is  just  the  same  in  legal  contemplation  as  if  he 
had  intended  it  for  a  length  of  time,  and  killing  under  such  cir- 
cumstances is  held  to  be  deliberate  and  premeditated,  and  mur- 
der of  the  first  degree. 

Murder  of  the  second  degree  is  where  the  killing  was  done 
with  implied  malice.  Implied  malice  is  an  inference  or  con- 
clusion of  law  from  the  facts  proved.  If  there  was  no  deliberate 
mind  or  formed  design  to  take  life,  or  to  perpetrate  a  crime 
punishable  with  death,  but  the  killing  was  done  without  just- 
ification or  excuse,  and  without  provocation,  or  without  sufficient 
provocation  to  reduce  the  offence  to  manslaughter,  it  would  be 
murder  of  the  second  degree.  Implied  malice  being  an  inference 
or  conclusion  of  law  from  the  facts  proved,  it  is  implied  by  law 
from  every  unlawful,  deliberate  and  cruel  act  committed  by  one 
person  against  another,  however  sudden  the  act  may  be,  for  the 
law  considers  that  one  who  commits  a  cruel  and  unlawful  act  of 
violence  voluntarily,  does  it  maliciously. 

But  although  where  the  fact  of  killing  is  shown,  unaccom- 
panied by  circumstances  of  legal  justification,excuse  or  exten- 
uation, the  law  presumes  that  the  homicide  was  committed  with 
malice,  tmtil  the  contrary  appears  from  the  evidence,  yet  it  goes 
no  further  than  to  imply  malice,  and  therefore  the  legal  pre- 
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stimption  goes  no  further  in  such  a  case  than  that  the  killing  is 
murder  of  the  second  degree. 

Manslaughter  is  where  one  person  unlawfully  kills  another 
without  malice,  as  where  one  in  a  mutual  combat,  in  the  heat 
of  blood,  or  in  a  transport  of  passion,  upon  sufficient  provocation, 
without  malice,  inflicts  a  mortal  wound  without  time  for  reflection 
or  for  the  passions  to  cool.  In  order  to  reduce  a  felonious  hom- 
icide to  manslaughter,  the  provocation  must  be  very  great,  so 
great  indeed  as  to  produce  such  a  transport  of  passion  as  renders 
the  person  for  the  time  being  deaf  to  the  voice  of  reason.  While 
murder  proceeds  from  a  wicked  and  depraved  spirit  and  is  charac- 
terized by  malice,  m^anslaughter  results  from  no  malignity,  but 
from  unpremeditated  and  unreflecting  passion. 

Mere  words,  however  offensive,  vexatious  or  opprobrious, 
are  never  sufficient  to  reduce  a  felonious  homicide  to  manslaugh- 
ter. 

We  have  been  speaking  thus  far  of  that  kind  of  manslaugh- 
ter which  the  law  terms  voluntary,  and  which  usually  arises  from 
mutual  combat  or  sufficient  provocation.  But  there  is  another 
kind  of  manslaughter  which  is  termed  involuntary,  and  this  is 
where  one,  in  doing  an  unlawful  act,  not  felonious  nor  tending  to 
great  bodily  harm,  or  in  doing  a  lawful  act  without  proper  pre- 
caution or  requisite  skill,  undesignedly  kills  another. 

As  we  have  before  stated,  the  prisoner  admits  that  he  is 
guilty  of  committing  an  unlawful  act,  and  does  not  ask  or  ex- 
pect you  to  return  a  verdict  of  not  guilty.  It  is  your  duty,  there- 
fore, to  determine  the  grade  of  the  offence  of  which  he  is  guilty, 
in  accordance  with  the  instructions  we  have  given  you.  In  the 
discharge  of  that  duty  you  should  not  be  influenced  by  any  con- 
sideration of  the  punishment  which  may  follow  a  conviction. 
It  is  for  you  to  determine,  and  declare,  of  what  offence  the  priso- 
ner is  guilty  under  this  indictment,  and  there  your  duty  ends. 

We  may  say,  gentlemen,  that  you  are  the  exclusive  judges 
of  the  facts  and  of  the  credit  due  to  the  witnesses  in  the  case, 
and  subject  only  to  the  law  as  explained  to  you  by  the  Court 
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it  is  for  you  to  determine  according  to  the  evidence  of  what 
crime  the  prisoner  is  guilty,  beyond  a  reasonable  doubt.  And 
we  will  say  that  while  you  must  be  satisfied  of  the  prisoner's 
guilt  beyond  a  reasonable  doubt  in  order  to  convict  him,  the 
law  does  not  mean  by  reasonable  doubt  a  vague,  speculative  or 
mere  possible  doubt;  but  a  reasonable,  substantial  doubt  re- 
maining in  the  minds  of  the  jury  after  a  careful  consideration  of 
all  the  evidence,  and  such  a  doubt  as  reasonable,  fair-minded  and 
conscientious  men  would  entertain  under  all  the  facts  and  cir- 
cumstances of  the  case. 

If  you  believe  there  is  any  evidence  to  warrant  you  in  finding 
that  the  prisoner  in  the  heat  of  blood  or  with  sufficient  provo- 
cation, and  without  malice,  shot  the  deceased,  and  at  the  time 
had  no  intention  of  taking  her  life;  or  that  the  prisoner  was  at 
the  time  engaged  in  doing  an  unlawful  act  not  felonious  nor  tend- 
ing to  great  bodily  harm;  or  that  he  was  engaged  in  doing  a  law- 
ful act  without  proper  precaution,  you  may  consider  whether  he 
is  guilty  of  manslaughter;  but  if  you  do  not  so  believe,  you 
should  direct  your  attention  to  the  question  whether  he  is  guilty 
of  murder  of  the  first  degree  or  murder  of  the  second  degree. 

If  you  are  not  satisfied  that  at  the  time  the  prisoner  shot 
Hester  Nelson  he  had  a  deliberate  mind  and  formed  design  to 
take  her  life,  but  are  satisfied  that  the  death  of  Hester  Nelson 
resulted  from  an  unlawful  act  of  violence  on  the  part  of  the 
accused,  and  that  there  was  no  adequate  or  sufficient  provo- 
cation therefor,  it  was  murder  with  implied  malice,  and  your 
verdict  should  be  not  guilty  in  manner  and  form  as  he  stands  in- 
dicted, but  guilty  of  murder  of  the  second  degree. 

But,  if  you  believe  that  at  the  time  the  prisoner  shot  Hester 
Nelson  he  had,  even  for  a  moment,  a  deliberate  mind  and  formed 
design  to  take  her  life,  it  was  murder  with  express  malice,  and 
your  verdict  should  be  guilty  in  manner  and  form  as  he  stands 
indicted,  that  is,  of  murder  of  the  first  degree. 

Verdict,  guilty  of  murder  in  the  second  degree. 
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State  vs.  Harry  B.  Mills. 

Criminal   Law — Assault — IntetU  to  Commit    Murder — Malice — 

Intent — Deadly    Weapon — Trespasser — A  rrest — War- 

rant — Protection   of  Life   or   Person — Defence   of 

Dwelling   House   and   Property, 

1.  Murder,  Malice,  Assault  and  Intent  defined. 

2.  Although  a  police  officer  does  not  have  a  warrant  for  the  arrest 
of  the  person  charged,  yet  as  a  public  police  officer  he  would  have  lawful 
authority  to  arrest  without  a  warrant  any  person  whom  he  found  enga^d 
m  a  breach  of  the  peace,  or  any  criminal  offense,  within  his  view  or  with- 
in his  hearing. 

3.  But  even  though  the  officer  has  authority  to  make  an  arrest 
within  the  defendant's  house  and  without  a  warrant,  he  must  make  the 
arrest  in  a  lawful  manner.  He  must  use  no  more  force  and  violence  than 
is  reasonably  necessary  to  secure  the  arrest  of  the  prisoner  and  convey 
him  to  a  place  of  custody. 

4.  Although  every  man  has  the  right  to  defend  both  his  person  and 
his  dwelling  house  agamst  imminent  danger  of  unlawful  injury  to  either, 
yet  he  cannot  use  a  deadly  weapon  in  that  behalf  tmless  there  is  a  reason- 
able necessity  and  ground  for  doing  so. 

5.  When  a  person  is  assailed  within  his  own  dwellin  g  house  he  need 
not  retreat,  but  may  make  his  stand  there,  even  thoush  he  can  retreat 
with  safety;  but  he  has  no  right  to  kill  his  assailant  unless  it  reasonably 
appears  to  be  neoessarv  to  prevent  the  felonious  destruction  of  his  prop- 
erty or  habitation,  or  the  commission  of  a  felony  therein,  or  to  defend  him* 
sell  or  his  family  Uierein  against  a  felonious  assault  upon  life  or  person. 

(January  17,  1908.) 
Lore,  C.  J.,  and  Grubb  and  Pbnnewill,  J.  J.,  sitting. 

Daniel  O.  Hastings,  Deputy  Attorney-General,  for  the  State. 

J.  Frank  Ball  for  the  defendant. 

Court  of  Genersd  Sessions,  New   Castle  County,  January 
Term,  1908. 
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Indictment  for  Assault  with  intent  to  Commit 
Murder,  being  No.  16,  to  the  November  Tenn,  1907. 

Grubb,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^This  indictment  charges  Harry  B. 
Mills  with  an  assault  with  intent  to  murder  John  J.  Fox,  the 
prosecuting  witness,  who  is  shown  by  the  evidence  without  con- 
tradiction to  have  been  at  the  time  of  the  alleged  offense  a  police 
officer  in  the  City  of  Wilmington. 

Under  this  indictment  you  may  find  the  accused  guilty  either 
of  assault  with  intent  to  murder,  or  of  simple  assault  merely, 
or  not  guilty  of  either,  according  as  the  law  and  evidence  may 
warrant  your  verdict. 

In  order  to  warrant  you  in  finding  the  prisoner  guilty  in 
manner  and  form  as  indicted,  it  is  incumbent  upon  the  State 
to  satisfy  you  by  all  the  evidence  in  the  case,  beyond  a  reasonable 
doubt,  not  only  that  the  alleged  assault  was  committed  by  the 
accused,  but  also  that  it  was  made  by  him  with  the  intent  to 
murder  the  prosecuting  witness,  and  in  this  county. 

An  assault  simply  is  an  unlawful  attempt  by  violence  to  do 
injury  to  the  person  of  another,  the  person  making  the  attempt 
having  the  present  ability  to  commit  such  injury.  As  in  addition 
to  the  assault,  the  intent  to  murder  is  also  alleged  in  the  indict- 
ment, it  is  necessary  for  us  to  define  what  murder,  within  the 
meaning  of  the  law,  is. 

To  constitute  the  statutory  offense  of  assault  with  intent 
to  commit  murder,  the  circumstances  must  be  such  as  to  show 
that  it  would  have  been  miu-der  if  the  assailant  had  accomp- 
lished such  intent. 

Murder  is  where  a  person  of  sound  memory  and  discretion 
unlawfully  kills  any  human  being  with  malice  aforethought 
either  express  or  implied.  Under  the  statute  law  of  this  State 
there  are  two  degrees  of  murder,  namely,  first  and  second  degrees. 
First  degree  murder  is  where  the  crime  is  committed  with  express 
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malice  aforethought,  or  in  perpetrating  or  attempting  to  perpe- 
trate, a  crime  punishable  with  death.  The  express  malice  which 
constitutes  murder  of  the  first  degree  is  proved  by  the  circum- 
stances attending  the  act,  satisfactorily  evidencing  a  sedate, 
deliberate  purpose  and  formed  design  to  kill  another,  such  as  the 
deliberate  selection  and  use  of  a  deadly  weapon,  lying  in  wait, 
antecedent  threats,  and  the  like.  Implied  or  constructive  malice^ 
is  an  inference  or  conclusion  of  law  from  the  facts  found  by  the^ 
jury.  Therefore  murder  of  the  second  degree  may  be  proved 
where  it  is  not  satisfactorily  shown  by  the  evidence  submitted 
to  the  jury  that  the  killing  was  done  with  a  sedate,  deliberate  pur- 
pose and  formed  design  to  take  life,  but  is  shown  that  it  was  done 
suddenly  without  justification  or  excuse,  and  without  prov- 
ocation sufficient  to  reduce  the  crime  to  the  grade  of  manslaugh- 
ter. 

Malice  is  implied  by  law  from  every  deliberate,  cruel  act 
committed  by  one  person  against  another,  no  matter  how  sudden 
such  act  may  be,  for  the  law  considers  that  he  who  does  a  cruel 
act  voluntarily,  does  it  maliciously. 

If  you  should  find  that  the  defendant's  act  was  such  that 
if  Fox's  death  had  restilted  therefrom,  it  would  have  been  murder 
either  of  the  first  or  second  degree,  then  you  are  still  to  go  further 
and  be  satisfied  from  the  evidence  that  the  prisoner  made  the 
assault  wth  the  intent  to  murder  him.  Therefore  it  becomes 
necessary  for  us  further  to  state  to  you  how  such  intent  to  murder 
may  be  shown  to  your  satisfaction.  This  intent  may  be 
shown  by  direct  evidence  of  the  intent,  that  is,  by  the  ex- 
press confession  or  declaration  of  the  accused,  or  if  there  be  no 
such  direct  evidence,  the  intent  to  murder  may  be  proved  by  the 
acts  or  the  conduct  of  the  accused,  and  other  circumstances,  from 
-wrhich  you  may  reasonably  infer  the  intent  charged.  It  is  a 
principle  of  law  that  every  man  must  be  presumed  to  intend 
the  natural  and  probable  consequences  of  his  own  wilful  act. 
So  that  from  the  use  of  a  deadly  weapon  against  another  the  jury 
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may  infer  the  intent  to  commit  murder,  unless  the  circumstances 
of  the  case  satisfy  them  to  the  contrary.  It  is  for  you  to  say 
from  the  testimony  before  you,  whether  there  is  such  evidence 
as  will  warrant  you  in  inferring  that  the  accused  assaulted  Fox 
with  intent  to  murder  him. 

In  this  case  the  State  contends  that  John  J.  Fox  was  a  police 
officer  in  the  due  discharge  of  his  legal  duty  in  a  lawful  manner. 
We  say  to  you  that  even  where  it  is  shown  in  any  instance,  that 
the  police  officer  did  not  have  a  warrant  for  the  arrest  of  the 
person  charged,  yet  as  a  public  police  officer  he  would  have  law- 
ful authority  to  arrest  without  a  warrant  any  person  whom  he 
found  engaged  in  a  breach  of  the  peace,  or  any  criminal  offense, 
within  his  view  or  within  his  hearing.  Therefore  in  this  instance, 
if  yovi  find  that  Fox  believed  on  reasonable  grounds,  that  there 
was  a  fight  going  on  in  this  house,  or  disorderly  conduct  going 
on  there,  or  any  criminal  offense — ^that  he  saw  it  or  heard  screams 
of  terror,  outcries  or  other  indications  of  its  existence  within  that 
house,  then  he  had  a  right  and  it  was  his  duty  to  arrest  within 
said  house  any  and  all  the  persons  involved  in  such  disorder 
or  offense,  whom  he  actually  found  there  engaged  in  it  at  the 
time  he  came  up,  and  take  them  before  the  proper  tribunal,  and, 
as  we  have  said,  without  a  warrant. 

But  conceding  that  the  officer  had  the  authority  to  make  the 
arrest  within  the  defendant's  house  and  without  a  warrant,  yet 
he  must  make  the  arrest  in  a  lawful  manner.  A  peace  officer 
may  use  whatever  force  is  reasonably  necessary  to  prevent  the 
escape  and  secure  the  arrest  of  any  person  he  may  find  engaged 
in  a  breach  of  the  peace,  or  any  criminal  offense,  or  manifestly 
about  to  engage  in  such  an  offense,  but  he  must  use  no  more 
force  and  violence  than  is  reasonably  necessary  to  secure  the 
arrest  and  to  convey  him  to  a  place  of  custody. 

We  think  it  proper  to  say  to  the  jury  that  when  a  police 
officer  who  is  appointed  for  the  protection  of  the  life,  person  and 
property  of  the  citizens,  men,  women  and  children  of  the  com- 
munity, is  doing  the  duty  imposed  upon  him  by  law  and  by  the 
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necessity  of  maintaining  the  public  peace,  order  and  security, 
and  is  performing  that  duty  in  a  lawful  manner,  he  is  entitled 
to  the  support  of  every  member  of  the  community — ^judges, 
jurors  and  people — and  to  be  free  from  unlawful  resistance  or 
injury  by  anyone. 

In  this  case  the  defense  contends  that  this  firing  was  not 
done  to  resist  a  public  officer,  nor  for  the  purpose  of  injuring  a  i 
public  officer;  and  further  that  it  was  not  done  for  the  purpose  or 
with  the  intent  of  either  assaulting  or  murdering  Fox.  The  de- 
fense, admitting  the  firing,  contends  that  the  pistol  was  fired 
for  a  lawful  purpose,  the  purpose  of  frightening  away  supposed 
assailants  and  thus  protecting  the  defendant's  dwelling  house 
and  his  person  from  attack  and  injury,  under  the  belief  that  some 
outside  person  was  about  to  unlawfully  attack  and  enter  his 
dwelling  house,  and  injure  its  inmates.  The  defendant  also  con- 
tends that  the  pistol  was  fired  downward,  and  not  in  the  direc- 
tion of  the  police  officer,  and  that,  therefore,  it  was  fired  in  a 
direction  in  which  the  defendant  could  not  possibly  have  injured 
Fox.  Whether  that  contention  of  the  defense  be  true  or  not 
is  for  the  jury  to  determine  from  all  the  evidence  in  the  case.  If 
you  should  believe  that  this  pistol  was  fired  toward  the  ground, 
and  in  a  manner  in  which  the  natural  and  probable  consequences 
of  such  firing  would  not  have  been  to  injure  in  any  way  the  prose- 
cuting witness,  then  you  may,  if  you  see  proper  upon  all  the  evi- 
dence, find  that  to  be  a  fact  sufficient  to  disprove  both  the  assault 
with  intent  to  murder  and  the  simple  assault  against  Fox. 

As  the  contention  of  the  State  is  directly  to  the  contrary, 
on  the  evidence,  it  is  proper  for  us  to  charge  you  upon  the  law 
in  regard  to  the  right  of  defense  within  a  man's  own  dwelling 
house.  We  will  say  generally  to  you  that  although  every  man 
has  the  right  to  defend  both  his  person  and  his  dwelling  house 
against  imminent  danger  of  unlawful  injury  to  either,  yet  he  can- 
not use  a  deadly  weapon  in  that  behalf  under  any  and  all  cir- 
cumstances.   Whether  he  can  do  so  or  not  depends  upon  the 
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circumstances  of  the  case  and  whether  there  is  a  reasonable 
necessity  and  grotind  for  doing  so. 

The  law  on  this  subject,  according  to  the  weight  of  judicial 
authority  in  this  State  and  elsewhere,  appears  to  be  that  when  a 
person  is  assailed  within  his  own  dwelling  house  he  need  not  re- 
treat, but  may  make  his  stand  there,  even  though  he  could  re- 
treat with  safety;  that  a  mere  civil  trespass  upon  the  occupant's 
'dwelling  house  will  not  justify  or  excuse  him  in  killing  the  tres- 
passer; and  that  although  such  occupant  may  resist  the  tres- 
passer by  opposing  force  with  force,  yet  he  has  no  right  to  kill 
him  unless  it  reasonably  appears  to  be  necessary  to  prevent  the 
felonious  destruction  of  his  property  or  habitation,  or  the  com- 
mission of  a  felony  therein,  or  to  defend  himself  or  his  family 
therein,  against  a  felonious  assault  upon  life  or  person. 

Ordinarily  the  killing  allowed  in  the  defense  of  property 
is  solely  for  the  prevention  of  a  felony. 

The  owner  and  occupant  may  kill  the  trespasser,  if  he  honest- 
ly believes,  on  reasonable  grounds,  such  killing  to  be  necessary 
to  protect  his  life  or  his  person  against  a  felonious  assatilt  by  the 
trespasser  in  the  course  of  the  conflict  with  him  in  the  rightful 
defense  of  his  dwelling  house  and  property. 

State  vs.  Horskin,  Houston* s  Criminal  Cases  119;  State  vs, 
Dugan,  Houston* s  C,  C.  580-1;  Amer,  and  Eng,  Ency,  of  Lofv, 
Vol.  26,  276-7,  and  citations. 

We  think  it  is  unnecessary  for  us  to  say  more  to  you,  ex- 
cepting in  response  to  the  prayer  of  the  defendant  in  regard  to 
proof  beyond  reasonable  doubt,  and  what  reasonable  doubt  is. 

The  State  must  prove  to  your  satisfaction,  beyond  a  reason- 
able doubt,  either  the  assault  with  intent  to  miuxier  or  the  simple 
assault,  before  you  can  find  a  verdict  of  guilty  of  either  oflEense. 
Reasonable  doubt  is  not  a  vague,  fanciful  or  merely  possible 
doubt,  but  such  a  substantial  doubt  as  intelligent,  reasonable 
and  impartial  jurors  may  honestly  and  justly  entertain  after  a 
careful  examination  and  conscientious  consideration  of  all  the 
evidence, 
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We  have  stated  to  you  that  the  defendant  contends  that 
although  he  fired  the  pistol,  yet  that  he  fired  it  downward  and 
not  in  the  direction  of  the  officer,  and  that  therefore  he  fired  it  in 
a  manner  and  direction,  and  under  circumstances  in  which  he 
could  not  possibly  have  aimed  it  at,  or  struck  or  injured  the 
prosecuting  witness.  We  will  ftxrther  say  to  you  that,  if  you  are 
satisfied  that  such  is  the  fact,  and  that  he  did  not  aim  at  the 
officer,  or  fire  it  in  a  manner  in  which  the  officer  could  naturally 
and  probably  have  been  injured,  and,  therefore,  that  he  could 
not  have  intended  to  shoot  him  or  to  murder  him,  then  you  may 
and  should  find  him  not  guilty  of  the  assault  with  intent  to  mur- 
der the  prosecuting  witness,  and  also  not  guilty  of  the  assault 
merely,  unless  you  should  find  from  other  facts  proven  in  the 
case,  if  there  are  any,  that  he  is  guilty  either  in  manner  and  form 
as  he  stands  indicted,  or  of  a  simple  assault  only. 

Verdict,  guilty  of  assault. 
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Jambs  F.  Jones,  executor  of  the  last  will  and  testament  of  Ann 
J.  Chapman,  deceased,  defendant  below,  appellant,  vs, 
Maggie  H.  Rees  and  John  H.  Stoops,  executors  of  William 
R.  Rees  (the  said  William  R.  Rees  being  Trustee  by  ap- 
pointment of  the  Chancellor  of  the  State  of  Delaware  under 
Item  Seven  of  the  last  will  and  testament  of  Abel  Jonbs, 
deceased),  complainants  below  and  John  McCroonb  Jonbs, 
Ann  DuBois,  Mary  Stewart,  Prank  A.  Jonbs,  Blanche 
Jones,  Mabbl  Jonbs,  Anna  M.  Baylis,  David  Jones, 
Abel  Jones,  Daniel  W.  Jones,  Rhoda  Ecrlbs,  Lydia  H. 
Jones,  Mary  Woolford  and  James  F.  Jones,  defendants 
below,  respondents. 

Appeal  from  Chancellor — Will;  Construdum  of— -Ride  in  Shelley s 
Case — Personal  Property — Intention  of  Testator — Trust — 
Life  Estate — Executor. 

1.  The  rule  in  Shelley's  case  governs  the  transmission  of  real  prop- 
erty in  this  State  in  cases  which  come  within  its  terms.  The  rule,  now- 
ever,  is  an  arbitrary  one.  It  is  strictly  a  rule  of  law  and  not  of  constmc- 
tion  or  intention.  Where  the  langua^  used  in  the  instrument  brings 
the  case  within  the  rule,  the  fact  that  it  was  the  intention  of  the  grantor 
or  devisor  that  the  rule  should  not  operate,  is  of  no  importance. 

2.  This  arbitrary  feature  has  induced  courts  of  law  and  equity  to 
construe  the  rule  most  strictly,  and  when  practicable,  to  take  cases  out 
of  its  operation. 

3.  Courts  are  not  inclined  to  extend  the  rule  to  personal  property. 
Both  reason  and  authority  are  against  such  extension.  The  trend  of 
modem  decisions  and  legislation  is  altogether  the  other  way. 

4.  Under  the  will  the  trustee  is  directed  to  "apply  the  income  as 
received,  to  the  maintenance  and  support  of  my  daughter  Ann  Jane  during 
her  lifetime,  and  from  and  after  her  decease,  it  is  my  will  and  I  direct  that 
all  the  said  property,  money,  stock,"  etc.  *  *  ♦  ♦  "shall  be  held 
by  the  said  Thomas  A  Rees  free  and  discharged  from  the  aforesaid  trust, 
to  and  for  the  use  of  the  heirs  and  assigns  of  the  said  Ann  Jane  forever/' 
Held,  that  Ann  Jane  took  only  a  life  estate  in  the  trust  i>roperty,  and  that 
the  corpus  of  the  funds  after  her  decease  went  to  her  heirs,  and  not  to  her 
executors. 

(January  20,   1908.) 
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Lore,  C.  J.,  and  Associate  Judges  Spruancb,  Pbnnbwill 
an^  BoYCB,  sitting. 

George  M.  Jones  and  William  M.  Hope  for  appellant. 

Henry  Ridgely  and  Thomas  C.  Frame  for  respondents. 

Supreme  Court,  January  Term,  1908. 

Appbal  from  Chancbllor  (No.  2,  January  Term,  1906). 

LoRB,  C.  J.,  delivering  the  opinion  of  the  Court: 

This  is  an  appeal  from  a  decree  of  the  Chancellor  made 
October  14,  1906,  directing  certain  trust  funds  under  the  will  of 
Abel  Jones,  deceased,  to  be  paid  to  the  heirs  at  law  of  Anne  J. 
Chapman. 

So  far  as  it  relates  to  the  subject  matter  of  this  suit  the  will 
of  Abel  Jones,  which  was  dated  December  3,  1844,  provides  as 
follows: 

"Item  Seventh.     I  give,  devise,  bequeath,  assign,  transfer 

and  set  over  unto  my  friend  Thomas  A.  Rees  of  Duck  Creek 

Hundred  aforesaid,  and  to  his  executors,  administrators  and 

assigns,  twenty  shares  of  the  capital  stock  of  the  Bank  of  Smyrna, 

standing  in  my  name  on  the  books  of  said  bank,  and  all  the 

dividends  now  due  or  which  may  become  due  thereon  in  my 

life  time;  also  a  note  which  I  hold  as  hereinbefore  stated  against 

my  said  son  James  H.  Jones,  for  the  sum  of  two  hundred  dollars, 

with  all  the  interest  due  thereon;  also  one  bedstead,  and  bed  well 

furnished  with  all  necessary  clothing,  the  bureau  which  is  in  the 

parlor  chamber,  the  washstand  and  bowl  known  as  my  daughter's 

Ann  Jane's,  and  the  toilet  table  and  dressing  table  known  as 

hers,  and  also  a  sufficient  portion  of  the  residue  of  my  personal 

estate  (the  bequests  to  my  son  Alexander  and  to  my  said  wife 

being  first  delivered  to  them)  to  make  up  together  with  the  said 
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bank  stock  at  the  par  value  thereof,  and  the  dividends  now /due 
and  to  become  due  thereon  during  my  lifetime,  and  the  said  note 
due  to  me  from  my  son  James,  with  the  interest  thereon  at  the 
time  hereinbefore  appointed  for  the  payment  thereof  and  the 
amount  of  the  interest  paid  by  me  on  the  debt  of  my  son  James, 
to  the  Smyrna  Bank  as  aforesaid,  and  the  said  above  named 
articles  of  household  furniture,  and  the  said  yearly  sum  of  twenty- 
five  dollars,  and  the  said  portion  of  the  said  residue  of  my  personal 
property  to  be  held  by  him,  the  said  Thomas  A.  Rees,  and  his 
executors,  administrators  and  assigns,  nevertheless  upon  trust 
as  to  the  specific  articles  of  household  furniture  to  permit  and 
suffer  my  afflicted  daughter  Ann  Jane,  who  is  deaf  and  dumb,  to 
use  the  same  as  her  property,  and  as  to  the  dividends  on  the  said 
Bank  stock  which  may  fall  due  and  become  payable  after  my 
decease,  to  himself  receive  and  apply  the  same  to  the  mainten- 
ance and  support  of  my  said  daughter  and  as  to  the  dividends  on 
the  said  bank  stock,  which  may  be  unpaid  at  the  time  of  my 
decease,  and  as  to  the  said  note  due  from  my  son  James,  and  the 
interest  thereon,  and  the  amount  of  interest  paid  by  me  on  the 
death  of  my  son  James  to  the  Bank  of  Smyrna,  as  aforesaid,  and 
the  said  yearly  sum  of  twenty-five  dollars,  so,  paid  as  aforesaid 
by  my  son  Alexander  to  the  said  trustee,  and  the  said  portion  of 
my  said  personal  estate,  mentioned  above  in  this  item,  to  collect 
and  receive  the  same  and  invest  the  same  when  received  as  soon 
as  conveniently  may  be  in  some  good  and  safe  and  profitable 
investment  and  apply  the  dividends  or  interest  arising  from  such 
investment  or  investments  together  with  the  dividends  to  be- 
come due,  as  aforesaid,  on  the  said  bank  stock,  after  my  death, 
as  the  same  may  be  received  to  the  maintenance  and  support  of 
my  said  daughter,  Ann  Jane,  during  her  life,  and  from  and  after 
her  decease  it  is  my  will  and  I  direct  that  all  the  said  property, 
moneys,  stock,  goods,  chattels,  rights,  credits  and  effects,  shall 
be  held  by  the  said  Thomas  A.  Rees,  free  and  discharged  from  the 
aforesaid  trust,  to  and  for  the  use  of  the  heirs  and  assigns  of  the 
said  Ann  Jane  forever  " 
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After  the  death  of  Abel  Jones,  the  testator,  Thomas  A.  Rees 
the  trustee  named  in  said  item  seven  assumed  and  discharged  the 
duties  of  trustee  thereunder,  imtil  his  death  in  April,  1847. 
Then  John  R.  Rees,  his  administrator,  voluntarily  discharged 
the  duties  of  such  trustee  until  he  died,  October  28,  1884.  Upon 
his  death  William  R.  Rees  was  appointed  trustee  by  the  Chan- 
cellor, and  upon  his  death,  which  was  after  the  commencement  of 
this  action,  Maggie  H.  Rees  and  John  H.  Stoops  his  executors 
were  by  suggestion,  on  the  nineteenth  day  of  November,  1903, 
made  parties  complainant,  and  now  hold  the  trust  fund  in  dis- 
pute. 

Ann  Jane,  the  daughter,  after  the  death  of  her  father,  the 
testator,  married  one  Chapman,  and  had  two  children, 

Robert  and  Howard,  both  of  whom  died  during  her  lifetime, 
tmmarried  and  without  issue..  She  died  in  1903,  leaving  a  will, 
of  which  James  F.  Jones,  one  of  the  parties  hereto,  is  the  executor. 

During  her  life  the  income  arising  from  the  trust  funds  named 
in  item  seven  was  duly  applied  to  her  maintenance  and  support 
by  the  respective  trustees  above  named. 

Upon  her  death  her  said  Executor,  James  F.  Jones,  claimed 
the  corpus  of  the  trust  fund  as  a  part  of  her  estate;  and  the  heirs 
at  law  of  the  said  Ann  J.  Chapman  claimed  the  same  as  their 
property  under  the  terms  of  the  will  of  the  said  Abel  Jones. 

A  bill  was  filed  by  the  trustee  for  instruction  from  the 
Chancellor  as  to  the  rightftil  disposition  of  the  disputed  fund. 
Upon  the  interpleading  of  the  parties  interested,  the  Chancellor 
decreed  the  ftmds  to  the  heirs  at  law  of  Ann  J.  Chapman. 

From  this  decree  this  appeal  was  taken. 

The  single  question  for  our  determination  is,  to  whom  does 
this  trust  fund  belong. 

The  executor  of  Ann  J.  Chapman  contends  that  under  the 
will  of  Abel  Jones  the  trust  funds  belonged  absolutely  to  his 
said  daughter  Ann,  for  the  reason; 

First,  that  such  is  the  intention  to  be  drawn  from  the  lan- 
guage of  the  will; 
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Second,  that  whether  such  was  the  intention  of  the  testator 
or  not,  having  bequeathed  the  property  to  Ann  Jane  her  heirs 
and  assigns,  the  rule  of  law,  in  analogy  to  the  rule  in  Shelley's 
casa,  vests  the  property  in  her  absolutely. 

The  case  has  been  very  fully  argued  upon  elaborate  briefs 
prepared  by  counsel  for  the  respective  parties,  and  has  received 
the  most  careful  consideration  of  the  Ck»urt. 

The  rule  in  Shelley* $  case,  unquestionably  governs  the  trans- 
mission of  real  property  in  this  State  in  cases  which  come  within 
its  terms. 

Griffith  vs.  Derringer,  6  Harr.  284;  Wright  vs.  Gooden,  6 
Houst.  397. 

Of  this  rule  as  applied  to  real  estate  generally,  Chancellor 
Kent,  in  4  Kent  218,  uses  this  language. 

'It  has  been  firmly  established  as  an  axiom  in  the  English 
law  of  real  property  for  near  five  hundred  years;  and  yet,  it  is 
admitted  to  interfere  in  many  cases  with  the  presumed,  and  in 
many  others  with  the  declared  intention  of  the  parties  to  the  in- 
strument to  which  it  is  applied.  The  rule  as  to  legal  estates  has 
had  a  prescriptive  and  uncontroverted  authority;  but  courts  of 
equity  have  not  considered  themselves  bound  to  an  implicit 
observance  of  it.** 

This  view  of  the  rule  was  approved  by  our  own  Courts 
in  Gross  vs.  Scheeler,  7  Houst.  286.  In  that  case  Chief  Justice 
Comegys  says  it  is  **a  rule  which  has  done  more  to  produce  liti- 
gation and  (when  sustained)  thwart  the  actual  purpose  of  a  test- 
ator, than  all  the  other  arbitrary  rules  combined.  While  it  re- 
mains a  rule  of  law  of  property  this  Court  must  abide  by  it;  but 
when  in  the  construction  of  a  will  it  is  not  clearly  and  indis- 
putably applicable  no  countenance  should  be  given  to  it.** 

The  rule  is  an  arbitrary  one.  It  is  strictly  a  rule  of  law, 
and  not  of  construction  or  intention.  Where  the  language 
used  in  the  instrument  brings  the  case  within  the  rule,  the  fact 
that  it  was  the  intention  of  the  grantor  or  devisor  that  the  rule 
should  not  operate  is  of  no  importance. 
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This  arbitrary  feature  has  induced  Courts  of  law  and  equity 
to  construe  the  rule  most  strictly,  and  when  practicable  to  take 
cases  out  of  its  operation. 

25  i4.  and  £.  Ency.  of  Law  (2  Ed.)  653. 

The  noted  case  of  Bagshaw  vs,  Spencer,  1  Veasey  142,  and  the 
great  case  of  Perin  vs.  Blake,  4  Kent  Com.  231,  indicate  the  ten- 
dency in  England  on  this  point. 

The  great  difficulty  in  most  cases  seems  to  have  been  to  settle, 
when  the  rule,  and  when  the  intention  in  opposition  to  the  rule 
should  prevail. 

In  England  the  rule  as  to  legal  estates  is  still  in  force. 

In  re.  Youmans,  1  Chancery  720  (1901). 

Many  of  the  United  States  have  either  abolished  or  modi- 
fied the  rule. 

It  has  been  abolished  by  statute  both  as  to  deeds  and  wills, 
in  Alabama,  California,  Connecticut,  Georgia,  Massachusetts, 
Minnesota,  Missouri,  New  York,  Ohio,  Tennessee  and  Virginia; 

As  to  wills,  in  New  Hampshire  and  New  Jersey. 

It  has  never  obtained  in  Kentucky  and  Maine. 

This  shows  the  tendency  of  modem  thought  and  action  to- 
ward the  rule  in  cases  of  real  estate  coming  strictly  within  its 
terms. 

We  are  now,  however,  asked  to  extend  the  operation  of  the 
rule  in  this  State  to  personal  property. 

It  has  been  so  extended  in  some  of  the  States.  The  de- 
cisions on  this  point  are  conflicting  and  irreconcilable. 

The  courts  of  Maryland  so  extended  the  rule  in  the  case  of 
Home  vs.  Lyeth,  4  Har.  and  J.  435.  This  was  a  nisi  prius  case 
and  the  subject  matter  a  lease-hold  estate.  The  case,  however, 
has  since  been  followed  implicitly  in  that  State. 

In  Rhode  Island  the  intention  of  the  parties  prevails,  where 
that  intention  appears. 

Tyler  vs.  Lindsay,  14  R.    L  518. 

In  Harnick  vs.  Franklin,  6  Eq.  593,  the  Court  uses  this 
language:     'There  is  no  authority  for  holding  that  because  the 
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rule  in  Shelley's  case,  1  Rep,  219,  applies  to  real  estate  it  is  to  be 
applied  to  personal  estates  also.'' 

This  very  question  has  been  passed  upon  by  the  Courts  of 
this  State.  In  Gross  vs.  Scheeler,  7  HousU  280,  (1885)  in  a 
case  practically  similar  to  the  one  now  under  consideration,  it 
was  held  by  the  Court  that  the  rule  has  no  application  in  the 
disposition  of  personal  property,  and  seems  to  rely  largely  upon 
Smith  vs.  Butcher,  L.  /?.,  Ch,  Div.,  10. 

Chancellor  Saulsbury  affirms  this  view  in  Mason  vs.  Bailey, 
6  Del  Ch,  129  (1888).  This  case  seems  to  be  very  like  the 
present  case.  It  was  thoroughly  argued,  and  decided  after  a 
careful  examination  and  analysis  of  all  the  authorities. 

In  keys  Est.,   4  Pa.  Dist.  134,  it  was  said  by  the  Court: 
**The  rule  in  Shelley's  case  does  not,  of  course,  apply  to  limita- 
tions of  personal  estate;  but  by  analogy  to  it,  under  the  rule  that 
words  which  create  an  estate  tail,  where  the  subject  is  realty, 
confers  an  absolute  estate  where  the  subject  is  personalty." 

This  expresses  accurately  the  contention  in  this  case.  A 
careful  examination  of  the  English  cases  cited  by  the  appellant 
shows  that  the  Courts  in  reaching  their  conclusions  were  not 
governed  by  the  rule  in  Shelley's  case,  or  by  the  rule  in  analogy 
thereto.  While  in  one  of  the  cases  so  cited,  Powel  vs,  Boggis, 
35  Bev.  541,  the  Court  expressly  says;  **It  is  said  that  the 
word  *  heirs*  in  a  will  of  personalty  is  never  a  word  of  limitation. 
That  is  quite  true,  and  it  is  quite  true  that  the  rule  in  Shelley's 
case  is  a  technical  rule  and  applies  only  to  real  estate." 

From  the  conflicting  American  cases  no  reasonably  dear 
conclusion  can  be  reached. 

We  are  not  inclined  to  extend  the  rule  to  personal  property. 
We  think  that  both  reason  and  authority  are  against  such  ex- 
tension. Unquestionably  the  trend  of  modem  decisions  and 
legislation  is  altogether  the  other  way. 

The  question,  however,  still  remains — was  it  the  intention 
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of  the  testator  to  give  to  his  daughter,  Ann  Jane,  the  trust  prop- 
erty absolutely,  as  disclosed  by  the  language  of  the  will. 

The  other  portions  of  the  will  throw  no  light  upon  item  seven. 

The  purpose  of  this  item  seems  to  be  to  provide  for  one  of 
his  children,  whom  he  designates  in  that  item  as  "my  afflicted 
daughter  Ann  Jane,  who  is  deaf  and  dumb." 

The  trust  property  was  given  to  Thomas  A.  Rees,  his  ex- 
ecutors, administrators  and  assigns,  thus  using  the  exact  and 
full  language  for  conveying  the  absolute  estate  to  the  trustee; 
in  trust,  however,  as  to  the  specific  articles  of  household  furniture 
to  permit  and  suffer  his  daughter  Ann  Jane  to  use  the  same  as 
her  property]  as  to  the  corpus  of  the  income-bearing  funds,  the 
trustee  is  to  collect  and  receive  the  same  and  invest  it  when  re- 
ceived as  soon  as  conveniently  may  be  in  some  good  and  safe  and 
profitable  investment.  And  the  trustee  is  directed  to  * 'apply 
the  income  as  received,  to  the  maintenance  and  support  of  my 
daughter  Ann  Jane  during  her  lifetime,  and  from  and  after  her 
decease,  it  is  my  will  and  I  direct  that  all  the  said  property, 
moneys,  stock,  goods,  chattels,  rights,  credits  and  effects,  shall 
be  held  by  the  said  Thomas  A.  Rees,  free  and  discharged  from  the 
aforesaid  trust,  to  and  for  the  use  of  the  heirs  and  assigns  of  the 
said  Ann  Jane  forever." 

Of  the  leading  principles  for  the  interpretation  of  wills, 
Chancellor  Kent  says  (4  Com,,  595):  ''that  the  construction  of 
them  is  so  much  governed  by  the  language,  arrangement  and 
circumstances  of  each  particular  instrument,  which  is  usually 
very  unskilfully  and  very  incoherently  drawn,  that  adjudged 
cases  become  of  less  authority,  and  are  of  more  hazardous  appli- 
cation, than  decisions  upon  any  other  branch  of  the  law." 

Giving  to  the  words  used  in  this  bequest  their  usual  and 
ordinary  meaning,  the  testator  seems  to  us  clearly  to  say  that 
his  daughter  Ann  Jane  was  to  have  the  income  from  the  trust 
funds  applied  to  her  maintenance  and  support  during   her  life 
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only,  and  that  after  her  death  her  heirs  were  to  take  the  corpus  of 
the  trust  funds  absolutely  discharged  from  the  trust. 

The  language  used  in  this  item  shows  that  the  testator 
understood  the  distinction  between  the  words**heirs  and  assigjns" 
and  the  words  "executors,  administrators  and  assigns."  He  uses 
the  exact  words  which  convey  the  absolute  estate  m  the  trust 
fund  to  the  trustee,  but  uses  other  words  in  limiting  his  daughter's 
estate. 

Again;  he  directs  the  trustee  to  permit  his  daughter  Ann 
Jane  to  use  the  articles  of  household  furniture  named  in  this 
item  as  her  property,  but  not  so  with  respect  to  the  interest 
bearing  funds.  This  he  carefully  retains  in  the  hands  of  the 
trustee. 

Again;  he  has  expressly  designated  the  class  of  persons 
to  whom  the  corpus  of  this  trust  fund  shall  go  after  the  death 
of  his  daughter  Ann  Jane;  viz.,  to  her  heirs  and  assigns.  He 
could  not  name  the  individuals  specifically  who  would  take  as 
her  heirs,  which  could  be  determined  only  at  her  death,  but  he 
does  name  the  class.  We  think  the  word  "heirs"  may  fitly  be 
considered  as  ''descriptio  personarum;"  or,  as  Chancellor  Sauls- 
bury  has  said  in  the  case  of  Mason  vs,  Bailey,  as  ''persona  des- 
ignaiar 

After  careful  consideration  of  this  item  and  a  review  of  all 
the  authorities  produced  upon  both  sides,  we  are  clearly  of  the 
opinion  that  Ann  Jane  took  only  a  life  estate  in  the  trust  property, 
and  that  the  corpus  of  the  funds  after  her  decease  goes  to  her 
heirs,  and  not  to  her  executor. 

We  therefore  affirm  the  decree  of  the  Chancellor,  that  the 
trust  funds  shall  be  paid  to  the  heirs  at  law  of  Ann  Jane  Chapman 
in  the  proportion  named  in  said  decree. 
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SYLLABUS. 

Alexander  L.  MacFeat,  administrator  of  Walter  MacFeat, 
deceased,  plaintiff  below,  plaintiff  in  error,  vs.  The  Phila- 
delphia,  Wilmington   and   Baltimore    Railroad   Com- 
pany, a  corporation  of  the  State  of  Delaware,  defendant 
below,  defendant  in  error. 


Writ  of  Error — Nonsuit — Remarks  by  Judge  in  Refusing  Non- 
suit— Passenger — Evidence — Negligence — Due  Care — 
Accident — Proximate  Cause 

1.  The  trial  Court  refused  to  allow  a  witness  to  be  asked  whether 
"the  platform  and  passage-way  or  crossing"  was  or  was  not  in  his  judg- 
ment an  unusually  unsafe  crossing  for  persons  to  use  and  wait  upon  for  the 
north-bound  train.     Held,  that  the  question  was  improper  and  irrelevant. 

2.  The  refusal  of  the  trial  Court  to  allow  a  witness  to  be  asked 
whether  he  had  seen  "the  shifter  and  those  waiting  cars  at  any  other 
position  than  they  were  on  that  day/'  sustained. 

3.  In  refusing  a  motion  for  a  nonsuit  the  trial  Judge  said;  "We 
have  considered  the  motion  for  a  nonsuit  in  this  case,  and  while  we  have 
very  grave  doubt  of  the  plaintiff's  right  to  recover  upon  the  evidence  pre- 
sented, we  think  the  case  should  go  to  the  jury.  Therefore  we  decline 
to  order  the  nonsuit."  Held,  that  with  the  very  clear,  forcible  and  ac- 
curate statement  of  the  law  given  by  the  trial  Court  in  its  charge  to  the 
jury,  no  reasonable  juror  could  have  had  any  doubt  that  it  was  his  duty 
to  determine  the  facts  from  the  evidence,  without  any  regard  to  what  was 
said  by  the  trial  Judge  in  refusing  the  nonsuit. 

4.  The  statement  of  the  law  by  the  trial  Court  as  to  what  constitutes 
a  passenger,  and  as  to  the  care  to  be  exercised  by  a  passenger  in  cross- 
ing the  railroad  tracks  either  before  entering  or  after  leavmg  the  car, 
amnned. 

5.  The  statement  of  the  law  by  the  trial  Court  as  to  contributory 
negligence  and  unavoidable  accident,  affirmed. 

(January  21,   1908.) 


Nicholson,  Ch.,  and  Spruance  and  Grubb,  J.  J.,  sitting. 

Levin  F.  Melson  and  Horace  G,  Knowles  for  plaintiff  in  error. 
Non.^For  report  of  case  in  the  trial  Court,  see  5  Pinnewll  52. 
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Herbert  H.  Ward  and  Andrew  C.  Gray  for  defendant  in  error. 

Supreme  Court,  June  Term,  1906. 

Writ  op  Error  to  the  Superior  Court  for  New  Castle  County. 

Spruance,  J.,  delivering  the  opinion  of  the  Court: 

This  action  was  brought  to  recover  damages  for  the  death 
of  Walter  MacFeat,  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  company. 

On  May  26,  1902,  the  defendant  owned  and  operated  a 
railroad  through  the  City  of  Wilmington  with  a  station  at  French 
Street. 

In  front  and  at  the  side  of  the  station  there  was  a  cement 
sidewalk  from  twenty-eight  to  thirty-five  feet  wide. 

Beyond  this  sidewalk  there  were  three  tracks,  the  first  being 
the  spur  track,  the  second  the  southbound  track  and  the  third 
the  northbound  track.  Between  these  tracks  there  was  plank- 
ing. The  distance  between  the  southbound  track  and  the  north- 
boimd  track  was  six  feet. 

On  the  day  mentioned  the  said  Walter  MacFeat  went  to  said 
station  for  the  purpose,  as  the  plaintiff  allege,  of  taking  the 
1.37  northbound  train.  Before  the  arrival  of  said  train  MacFeat 
went  from  said  sidewalk,  across  the  said  first  and  second  tracks, 
toward  said  third  track  on  which  said  train  was  approaching. 
Before  the  arrival  of  the  said  train,  a  shifter,  which  had  been 
standing  on  the  southbound  track  some  distance  from  MacFeat, 
was  moved  slowly  down  along  the  station,  its  bell  ringing. 

On  the  approach  of  the  shifter  MacFeat  did  not,  as  did  the 
other  persons  who  had  started  for  said  train,  move  back  to  the 
sidewalk,  but  he  remained  near  the  northbound  track,  and  was 
struck  by  said  train  and  thrown  under  the  running  board  of  the 
shifter.  The  shifter  was  immediately  stopped  and  backed,  and 
MacFeat  was  taken  out.  From  his  injuries  so  received  he  died 
the  same  day. 
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The  plaintiff's  allegations  of  negligence  on  the  part  of  the 
defendant  were,  failure  to  provide  safe  platforms,  failure  to  give 
proper  warning  of  the  movement  of  its  trains,  negligent  operation 
of  its  trains,  excessive  speed  of  said  northbound  train,  and  back- 
ing the  shifter  while  MacFeat  was  under  its  running  board. 

The  defendant  denies  that  it  was  guilty  of  any  negligence 
which  resulted  in  the  death  of  MacFeat,  and  insists  that  if  there 
was  any  negligence  on  its  part,the  negligence  of  MacFeat,  in  reck- 
lessly and  unnecessarily  placing  himself  in  a  place  of  great  peril, 
is  a  bar  to  the  plaintiff's  recovery  in  this  action. 

A  motion  for  a  nonsuit  having  been  refused,  after  hearing 
the  defendant's  testimony,  the  arguments  of  counsel  and  the 
charge  of  the  Court,  the  jury  rendered  a  verdict  for  the  defen- 
dant. 

The  plaintiff  has  filed  fifteen  assignments  of  error.  Of 
these  the  third,  ninth  and  tenth  have  been  abandoned. 

The  first  assignment  of  error  relates  to  the  refusal  of  theCourt 
to  allow  a  question  to  a  witness  as  to  whether  "the  platform  and 
passageway  or  crossing"  was,  or  not,  in  his  judgment,  an  \m- 
usually  unsafe  crossing  for  persons  to  use  and  wait  upon  for 
northbound  trains.  Without  expressing  any  opinion  as  to  whe- 
ther it  was  proper  under  the  circumstances  of  this  case  to  put  in 
evidence  the  judgment  of  the  witness  as  to  the  safety  of  the 
place  in  question,  viz,  the  space  between  said  sidewalk  and 
said  northbound  track,  as  a  passageway  for  persons  going  to 
and  from  trains  on  the  northboimd  track — the  question  was 
clearly  improper  and  irrelevant  because  it  implied  that  the  space 
between  the  sidewalk  and  the  northbound  track  had  been  pro- 
vided by  the  defendant,  as  a  place  for  passengers  to  wait  for 
northbound  trains,  for  which  implication  there  was  no  warrant 
in  the  evidence. 

The  second  assignment  is  as  to  the  refusal  of  the  Court  to 
allow  a  witness  to  be  asked  whether  he  had  seen  **the  shifter  and 
those  waiting  cars  at  any  other  position  than  they  were  on  that 
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day."  The  ruling  of  the  Court,  holding  the  question  irrelevant, 
was  correct. 

The  fourth  assignment  is  as  to  the  following  remarks  of  the 
trial  Judge  in  refusing  the  motion  for  a  nonsuit:  "We  have 
considered  the  motion  for  a  nonsuit  in  this  case,  and  while  we 
have  very  grave  doubt  of  the  plaintiff's  right  to  recover  upon  the 
evidence  presented,  we  think  the  case  should  go  to  the  jury. 
Therefore  we  decline  to  order  the  nonsuit.'*  While  these  re- 
marks were  made  in  the  presence  of  the  jury,  they  were  not 
addressed  to  the  jury,  and  therefore  the  provision  of  the  Con- 
stitution (Section  22  of  Article  4)  that  * 'Judges  shall  not  charge 
juries  with  respect  to  matters  of  fact,  but  may  state  the  questions 
of  fact  in  issue  and  declare  the  law"  has  no  application. 

The  plaintiff  contends  that  this  expression  by  the  Court  of 
a  doubt  as  to  the  plaintiff's  right  to  recover  upon  the  evidence 
presented  by  him,  tended  to  influence  the  minds  of  the  jury. 

There  might  possibly  be  some  ground  for  this  contention 
had  the  Court  omitted  to  give  to  the  jury  proper  instructions  as 
to  their  rights  and  duties  in  respect  to  the  evidence  and  the  facts. 

There  was,  however,  no  such  omission.  In  the  charge  to 
the  jury  the  Court  carefully  abstained  from  any  expression  of 
opinion  as  to  the  facts,  and  used  the  following  language  as  to 
the  province  of  the  Court  and  the  jury: 

*'We  say  to  you,  gentlemen,  that  with  the  facts  or  evidence 
in  the  case,  the  Court  have  nothing  to  do.  They  are  for  your 
determination  alone.  You  are  the  sole  judges  of  the  effect  and 
weight  of  the  testimony.  You  have  heard  all  the  evidence,  and 
it  is  now  for  your  careful  consideration  and  determination, 
applying  thereto  the  law  as  we  shall  declare  it  to  you." 

With  this  very  clear,  forcible  and  accurate  statement  of  the 
law,  it  is  quite  impossible  to  believe  that  any  reasonable  juror 
could  have  had  any  doubt  that  it  was  his  duty  to  determine  the 
facts  from  the  evidence,  without  any  regard  to  what  was  said  by 
the  trial  Judge  in  refusing  the  nonsuit. 
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For  these  reasons  this  assignment  of  error  is  overruled. 

The  fifth  and  eleventh  assignments  are  as  to  the  alleged  re- 
fusal of  the  Court  to  charge  the  jury,  as  prayed  by  the  plain- 
tiff, in  reference  to  the  question  whether  MacFeat  was  a  pass- 
enger, and  the  duty  which  the  defendant  owed  to  him,  if  he  was 
such. 

Upon  these  points  the  charge  of  the  Cotut  was  as  follows: 
"The  plaintiff  claims  in  certain  counts  of  his  declaration  that  the 
plaintiff's  intestate  at  the  time  and  place  of  the  accident  was  a 
passenger  of  the  defendant  company;  this,  however,  being  denied 
by  the  defendant.  It  is  for  you  to  determine,  from  the  evidence, 
whether  he  was  such  passenger  or  not.  It  is  not  necessary  to 
constitute  him  a  passenger  that  he  should  have  had  a  ticket, 
or  that  he  should  have  been  actually  upon  the  train  of  the  defen- 
dant. If  you  believe  that  it  was  the  bona  fide  intention  of  Walter 
MacFeat,  at  the  time  of  the  accident,  to  board  the  defendant's 
train,  and  that  the  defendant  had  knowledge  of  that  fact, or  that 
the  acts  and  conduct  of  the  deceased,  and  the  other  facts  and  cir- 
ctunstances,  were  such  as  to  reasonably  inform  or  notify  the 
defendant  that  he  intended  to  board  the  train,  he  was  entitled 
to  such  care  and  protection  on  the  part  of  the  defendant  as  is 
required  under  the  law  where  the  relation  of  passenger  and 
carrier  exists." 

This  is  a  full  and  accurate  statement  of  the  law  upon  the 
subject,  and  embraces  ever5rthing  material  in  the  said  prayers 
of  the  plaintiff. 

The  sixth  assignment  is  as  to  the  failure  of  the  Court  to 
charge,  as  prayed  by  the  plaintiff,  in  reference  to  the  duty  of  the 
defendant  to  provide  safe  means  of  ingress  and  egress  to  and 
from  its  trains.  While  there  was  no  specific  charge  upon  this 
point,  we  are  of  the  opinion  that  the  subject  was  sufficiently 
covered  by  those  parts  of  the  charge  relating  to  the  high  degree 
of  care  and  diligence  required  of  common  carriers  in  respect  to 
their  passengers. 
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The  seventh  assignment  is  as  to  the  failure  of  the  Court  to 
charge,  as  prayed  by  the  plaintiff,  as  follows: 

* 'Where  the  arrangement  of  a  station  is  such  that  a  passen- 
ger has  to  cross  a  track  either  before  entering  or  leaving  the 
cars,  he  has  a  right  to  assume  that  the  track  may  be  crossed  safe- 
ly, and  the  railway  is  liable  if  he  be  struck  by  a  train  moving  on 
that  track  when  he  is  approaching  the  cars  or  station." 

The  charge  of  the  Court  is  a  better  statement  of  the  law 
applicable  to  this  case,  viz: 

**When  the  arrangement  of  the  station  is  such  that  a  passen- 
ger has  to  cross  the  track  either  before  entering  or  after  leaving 
the  cars  he  has  the  right  to  assume  that  the  track  may  be  crossed 
safely,  provided  he  crosses  the  track  at  a  proper  and  reasonable 
time,  and  is  not  struck  because  of  his  own  negligence.  The 
tracks  of  a  railroad  company  over  which  frequent  trains  arc 
passing  is  a  place  of  danger,  and  neither  a  passenger  or  other 
person  has  a  right  to  go  upon  them  at  an  improper  or  unreason- 
able time.** 

The  eighth  assignment  is  as  to  the  failtire  of  the  Court  to 
charge  as  prayed  in  relation  to  the  rule  of  contributory  negligence 
where  the  deceased  acts  erroneously  through  fright  or  excitement 
induced  by  the  defendant's  negligence.  The  rule  in  such  cases  is 
fully  and  accurately  stated  in  the  charge  of  the  Court  and  need 
not  be  here  repeated. 

The  twelfth  assignment  is  disposed  of  by  our  remarks  upon 
the  seventh  assignment. 

The  remaining  assignments  are  as  follows: 

"XIII.    That  the  Court  erred  in  charging  the  jury  as  follows: 

While  a  person  should  not  be  held  guilty  of  contributory 
negligence,  who  in  the  effort  to  avoid  immediate  danger,  in  the 
exigency  of  the  moment,  suddenly  and  without  time  or  oppor- 
tunity for  reflection,  puts  himself  in  the  way  of  other  peril  with- 
out fault  on  his  part,  and  particularly  so  if  the  defendant  has 
placed  the  person  in  such  position,  yet  no  one  has  a  right  to  need- 
lessly place  himself  in  a  place  of  danger,  and  if  a  person,  failing  to 


Digitized  by 


Google 


MACFEAT  vs.  P..  W.  AND  B.  R.  R.  619 


OPINION. 


observe  due  care  walks  into  a  danger  that  the  observance  of  due 
care  would  have  enabled  him  to  avoid,  he  is  no  less  guilty  of 
contributory  negligence  than  he  who,  by  the  observance  of  due 
care  could  extricate  himself  from  danger,  but  fails  to  make  any 
effort  for  his  personal  safety,  and  because  thereof  is  injured. 

"XIV.    That  the  Court  erred  in  charging  the  jury  as  follows : 
A  pure  accident  without  negligence  on  the  part  of  the  de- 
fendant is  not  actionable,  and  if  you  should  believe  that  it  was 
of  such  character,  it  would  come  under  the  head  of  unavoidable 
accident,  and  the  plaintiff  could  not  recover. 

**XV.  That  the  Court  erred  in  charging  the  jury  as  follows: 
One  approaching  a  railroad  crossing  is  bound  to  know  that 
it  is  a  place  of  danger,  and  he  must  give  that  attention  to  the 
sights  and  sounds  of  warning  of  an  approaching  train,  if  any 
there  are,  that  a  man  of  ordinary  caution,  under  like  circum- 
stances, would  give." 

These  portions  of  the  charge  correctly  state  the  law,  and  are 
in  accordance  with  frequent  prior  decisions  of  the  Courts  of  this 
State. 

After  a  careful  examination  of  the  record,  we  are  satisfied 
that  the  law  applicable  to  the  case  was  fully  and  fairly  stated  in 
the  charge  of  the  Court,  and  that  the  evidence  was  amply  suffi- 
cient to  warrant  the  jury  in  finding  a  verdict  for  the  defendant 
on  the  ground  that  the  proximate  cause  of  the  death  of  MacPeat 
was  his  own  negligence. 

The  judgment  below  is  therefore  affirmed. 
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SYLLABUS. 


Statb  vs,  John  Wbsley  Fountain  (No.  40). 
State    vs.    Jambs    Mason    (No.    41). 
Statb  vs.  Vaughan  Ballard  (No.  43). 

Statute — Local  Option  Act;  Construction  of — Constitution;  Fed- 
eral   and    State — Legislative    Power — Police    Power — 
Debates  in  Constitutional  Convention;  Effect  of — 
Constitutionality  of  Act — Presumption, 

1.  The  act  known  as  the  Local  Option  Act,  approved  March  21. 
1907,  being  Chapter  65  Volume  24  of  the  Laws  of  Delaware,  is  con- 
stitutional, and  the  election  held  thereunder  was  legal  and  VBhd. 

2.  The  General  Assembly  has  power  to  submit  the  question  o£ 
"License  or  no  License"  to  a  vote  of  the  people  at  a  special  election. 

3.  It  is  not  a  condition  precedent  to  the  exercise  of  such  power 
that  a  majority  of  the  members  in  each  House  from  the  districts  in  which 
such  question  is  to  be  submitted,  should  submit  a  request  as  provided  in 
Article  13  of  the  Constitution. 

4.  The  act  is  not  unconstitutional  in  that  the  penalties  and  pro- 
cesses provided  by  sections  11  and  12  thereof,  are  enforced  only  if  a 
majority  of  the  electors  in  any  district  vote  to  enforce  the  same. 

5.  The  act  is  not  violative  of  Section  16  of  Article  2  of  ike  Con- 
stitution, which  prohibits  more  than  one  subject  being  embraced  in  an 
act  or  in  the  titie  thereof. 

6.  The  said  act  is  not  obnoxious  to  any  provision  of  the  Constitution 
of  the  United  States. 

7.  The  case  of  Rice  s.  Foster,  4  Harr.  479,  has  no  applicatioa 
to  this  case. 

8.  The  opinion  given  by  the  Chancellor  and  Judges  to  the  Governor 
touching  the  constitutionality  of  the  local  option  act  passed  at  the  sesskxi 
of  1905,  has  no  bearing  upon  the  questions  raised  in  this  case. 

9.  The  debates  on  the  local  option  provisions  in  the  Constitutional 
Convention^  reviewed;  and  from  such  debates  it  appears  that  the  Con- 
vention beheved  that  under  Section  1  of  Article  13,  the  General  Assembly 
would  have  the  right  to  submit  the  question  of  "License  or  no  License 
to  a  vote  of  the  people  without  request. 

10.  The  proceedings  of  the  Constitutional  Convention,  however, 
are  entitied  to  but  little  consideration  by  the  Court  where  the  poipose 


Digitized  by 


Google 


STATE  vs.  FOUNTAIN,  bt  al.  621 

OPINION. 

and  meaning  of  the  provision  in  question  can  be  clearly  ascertained  from 
its  language. 

11.  The  Legislature,  acting  in  the  exercise  of  its  police  power,  is 
deemed  to  be  the  best  pudge  of  what  laws  and  penalties  are  adequate  and 
proper  to  meet  conditions  existing  in  the  various  territorial  subdivisions 
of  the  State;  but  such  laws  must  be  uniform  in  their  operation  on  all  the 
citizens  in  the  territorial  subdivision. 

12.  It  is  a  well  settled  rule  of  law  that  every  statute  is  presumed  to 
be  constitutional,  and  that  courts  will  not  declare  one  to  be  unconstitu- 
tional unless  it  is  clear  that  it  is  so. 

{January  30,  1908.) 

Lore,  C.  J.,  and  Grubb  and  Pbnnewill,  J.  J.,  sitting. 

Robert  H.  Richards,  Attorney-General,  for  the  State. 

Willard  Saulsbury  for  the  demurrants. 

Court  of  General  Sessions,  New  Castle  County,  January 
Term,  1908. 

Dbmurrbrs  to  indictments  and  information. 

The  first  two  defendants  above  named  were  indicted  at  this 
term,  respectively,  for  illegally  registering  as  a  voter,  and  illegally 
offering  to  vote  at  the  Local  Option  Election  held  in  Delaware 
on  November  5th,  1907.  Against  the  defendant  Ballard  there 
was  an  information  filed  at  the  said  term  for  violation  of  Section 
7»  Article  S  of  the  Constitution  of  the  State  of  Delaware,  charging 
him  with  illegally  inducing  another  to  vote  at  said  election. 

The  facts  and  contentions  of  counsel  appear  in  the  opinion 
of  the  Court. 

Pbnnbwill,  J.,   delivering  the  opinion  of  the  Court: 
At  the  present  term  of  this  Court  of  General  Sessions  indict- 
ments were  fotmd,  or  informations  filed,  against  the  defendants, 
cluurging  them  with  illegally  offering  to  vote,  or  illegally  register- 
ingr  or  illegally  inducing  another  to  vote  in  violation  of  Section!, 
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Article  5  of  the  Constitution  of  this  State.  To  such  indictments 
and  informations  general  demurrers  have  been  filed  by  the  de- 
fendants, which  allege  that  the  indictments  and  informations 
are  insufficient  in  law  because  they  do  not  charge  any  indictable 
offense,  inasmuch  as  the  election  at  which  the  defendants  offered 
to  vote,  or  became  registered  to  vote,  was  held  under  a  statute 
which  is  unconstitutional  and  invalid,  so  far  as  that  election 
was  concerned. 

The  specific  question,  therefore,  to  be  determined  by  this 
Court  is  whether  that  part  of  the  said  act  under  which  the  election 
was  held,  was  an  unconstitutional  exercise  of  legislative  power, 
and  for  that  reason  void  and  uninforceable. 

The  parts  of  the  act  referred  to  which  are  material  to  this 
case  are  the  title  and  Sections  1,11  and  12,  Chapter  65,  Vol.  24 
which  are  as  follows: 

"An  Act  Providing  for  the  Submission  to  the  vote  of  the 
qualified  Electors  of  the  Several  Districts  of  the  State  Mentioned 
in  Section  2,  Article  XIII.,  of  the  Constitution  of  the  State  of 
Delaware,  the  question  Whether  the  Manufacture  and  Sale  of 
Intoxicating  Liquors  Shall  be  Licensed  or  Prohibited  Within  the 
Limits  of  the  said  Several  Districts,  in  Accordance  with  said 
Article  XIIL  of  said  Constitution,  and  Fixing  the  Penalties  for 
the  Illegal  Manufacture  and  Sale  of  Intoxicating  Liquors  in  any 
of  said  Districts  wherin  there  shall  be  a  Majority  of  Votes  Cast 
Against  License.*' 

''Section  1.  That  on  the  Tuesday  next  after  the  first  Mon- 
day of  November  in  the  Year  of  our  Lord  one  thousand  nine 
hundred  and  seven,  in  each  of  the  several  districts  of  the  State 
mentioned  in  Section  2,  of  Article  XIIL  of  the  Constitution 
of  the  State  of  Delaware,  the  question.  Whether  the  Manu 
facture  and  Sale  of  Intoxicating  Liquors  shall  be  Licensed 
or  Prohibited  within  the  limits  of  said  several  Districts,  shall 
be  submitted  to  the  vote  of  the  qualified  electors  of  said  several 
districts.  In  every  such  district  in  which  there  shall  be,  upon 
said  vote  a  majority  against  license,  no  person,  firm  or  corporation 
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shall  thereafter  manufacture  or  sell  spirituous,  vinous,  or  malt 
liquors,' except  for  medical  or  sacramental  purposes  within  said 
district,  until,  at  a  subsequent  submission  of  such  question,  a 
majority  of  votes  shall  be  cast  in  said  district  for  license.*' 

"Section  11.  That  if  it  shall  appear  at  said  election  that 
a  greater  number  of  votes  have  been  cast  against  license  than 
for  license  in  any  of  said  Local  Option  Districts  of  this  State,  it 
shall  be  unlawful  for  any  person  or  persons,  firm,  company, 
association  or  corporation,  or  the  agent,  officer  or  servant  of  any 
firm,  company,  association  or  corporation,  to  manufacture  or 
sell  spirtuous,  vinous  or  malt  liquors,  except  for  medicinal  or 
sacramental  purposes  within  said  districts,  until  at  a  subsequent 
submission  of  such  question  a  majority  of  votes  shall  be  cast  in 
said  district  for  license.  Any  person  or  persons,  or  any  agent, 
officers  or  servant  of  any  firm,  company,  association  or  corpor- 
ation who  shall  violate  any  of  the  provisions  of  this  Section 
shall  be  deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall,  for  the  first  offense,  be  fined  not  less 
than  Fifty  Dollars  ($50.)  nor  more  than  Two  Himdred  Dollars 
($200.)  and  the  cost  of  prosecution  and  shall  be  imprisoned  for 
a  term  not  exceeding  six  months;  and  for  each  and  every  sub- 
sequent offense  shall  be  fined  not  less  than  One  Hundred  Dollars 
($100.)  nor  more  than  Five  Hundred  Dollars  ($500.)  and  the 
cost  of  prosecution,  and  shall  be  imprisoned  for  a  term  not  less 
than  three  months  nor  more  than  one  year.** 

**Section  12.  That  all  prosecutions  for  any  and  all  viola- 
tions of  any  of  the  provisions  of  this  Act  shall  be  upon  present- 
ment and  indictment  to  the  Court  of  General  Sessions  of  the 
County  within  which  the  Local  Option  District  wherein  the  said 
majority  of  said  vote  was  against  license  is  located;  and  any 
Justice  of  the  Peace  of  any  of  said  Counties  shall  have  the  same 
authority  to  receive  information  of  any  violation  hereof  and  to 
hold  to  bail  for  appearance  to  said  Court,  as  is  now  exercised 
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by  them  under  the  laws  of  this  State  in  other  matters  of  criminal 
nature." 

It  is  urged  by  the  defendants  that  the  said  act  must  be  de- 
clared unconstitutional  and  void  for  the  following  reasons: 

1.  *'The  General  Assembly  has  no  power  to  submit  the 
question  of  license  or  no  license  to  the  people  anywhere,  in  all  the 
districts,  or  in  any  district,  except  at  the  General  Election." 

2.  **Before  the  General  Assembly  has  the  power  under 
Article  XIII.  of  the  Constitution  to  submit  to  the  voters  of  any 
or  all  the  districts  of  the  State  the  question  of  license  or  no  license, 
a  majority  of  the  members  of  the  General  Assembly  in  each  House 
from  each  district  in  which  such  question  is  to  be  submitted  must, 
as  a  condition  precedent,  submit  a  request  as  provided  in  said 
Article  for  the  submission  of  the  question.  This  request  is 
necessary  to  give  the  General  Assembly  the  power  to  submit 
the  question  of  license  or  no  license  under  Article  XIII.  of  the 
Constitution." 

3.  *'The  Act  is  unconstitutional  in  that  by  Sections  11  and 
12  thereof  an  unconstitutional  delegation  of  legislative  power  is 
attempted  to  be  made  to  the  voters  in  each  separate  district, 
the  penalties  and  processes  provided  by  said  sections  being  en- 
forceable only  if  a  majority  of  the  electors  in  any  district  vote  to 
enforce  the  same.  This  is  clearly  unconstitutional  under  the 
decisions  of  our  Courts." 

4.  **The  Act  is  unconstitutional  because  it  violates  Section 
16  of  Article  II.  of  the  Constitution  prohibiting  more  than  one 
subject  being  embraced  in  an  Act  or  in  the  title  thereof.  The 
Act  under  consideration  embraces  two  subjects,  both  of  which 
are  expressed  in  the  title." 

The  briefs  submitted  by  counsel  on  the  respective  sides  are 
exhaustive,  and  the  oral  arguments  made  before  this  Court  were 
remarkably  able  and  forceful.  In  view  of  this  fact,  and  also 
because  of  the  deep  and  general  interest  felt  in  the  decision  of 
the  question,  we  have  given  the  matter  the  most  careful  consid- 
eration of  which  we  were  capable  in  the  time  at  our  command. 
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We  shall  consider  the  objections  made  by  the  defendants 
against  the  Act  on  the  ground  of  its  unconstitutionality,  in  the 
order  in  which  they  were  argued  and  as  above  stated. 

But  before  doing  so  we  may  say  that  although  it  does  no^ 
appear  that  the  defendants  contend  that  the  act  is  in  conflic^ 
with  any  provision  of  the  Federal  Constitution,  a  portion  of  th^ 
plaintiff's  brief  is  devoted  to  that  subject,  and  it  may  be  proper* 
therefore,  to  notice  it  briefly.  We  think  it  will  not  be  denied  in 
this  day  that  a  State  Legislature,  in  the  exercise  of  the  police 
power  of  the  State,  may  enact  such  laws  as  are  necessary  to  pre- 
serve the  peace  and  good  order  of  society,  and  the  safety  of  its 
members;  and  if  the  public  safety  or  morals  requires  the  dis- 
continuance of  any  manufacture  or  sale,  the  legislature  may  pro- 
vide for  its  discontinuance  notwithstanding  some  persons  may 
be  injuriously  affected  or  inconvenienced  thereby.  The  police 
power,  which  is  exclusively  in  the  states,  is  competent  to  pro- 
hibit the  sale  and  manufacture  of  an  article  of  commerce  which 
they  believe  to  be  pernicious  in  its  effects,  and  all  measures  of 
restraint  or  prohibition  necessary  to  effect  the  purpose  are  within 
the  scope  of  that  authority. 

There  can  be  no  distinction  in  principle  in  the  application 
of  the  provisions  of  the  Federal  Constitution  to  a  prohibitory 
statute  and  to  a  local  option  statute,  the  one  being  a  direct  and 
express  prohibition  of  the  sale  of  intoxicating  liquors,  and  the 
other  a  conditional  prohibition  thereof,  the  condition  being  the 
result  of  a  vote  to  be  taken  upon  the  question. 

It  can  be  said,  therefore,  as  the  result  of  an  examination  of 
many  authorities,  that  a  local  option  statute,  such  as  the  one  in 
question,  is  not  obnoxious  to  any  provision  of  the  Constitution  of 
the  United  States. 

Boston  Beer  Company  vs.  Massachusetts,  97  U.  5.,  25;  Gund' 
ling  vs.  Chicago,  177  U.  S.,  183;  Gray  vs.  Conn.,  159  U.  S.,  74; 
Mugler  vs.  Kansas,  123  U.  5.,  623;  Bartemeyer  vs.  Iowa,  18  Wall- 
ace, 129;  Kidd  vs.  Pierson,  128  U.  S.,  1;  Giozza  vs.  Tieman,  148 
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U.  S.,  657;  Miller  vs,  Ammon,  145  U.  S.,  421;  State  w.  AUntoftd 
{Del)  2  Hous,,  612;  State  vs.  Wickenhoefer,  6  PennewiU,  120. 

We  will  now  consider  the  reasons  urged  and  relied  upon  by 
the  defendants  to  show  that  the  said  act,  which  is  Chapter  65, 
Volume  24,  of  the  Laws  of  Delaware,  is  repugnant  to  the  Consti- 
tution of  the  State  of  Delaware,  and  therefore  void. 

The  statute  was  passed  under  the  authority  of  Asticle  13 
of  the  Constitution  of  this  State,  adopted  in  1897.  Said  Article 
is  as  follows: 

"Local  Option. 

* 'Section  1.  The  General  Assembly  may  from  time  to 
time  provide  by  law  for  the  submission  to  the  vote  of  the  quali- 
fied electors  of  the  several  districts  of  the  State,  or  any  of  them, 
mentioned  in  Section  2  of  this  Article,  the  question  whether  the 
manufacture  and  sale  of  intoxicating  liquors  shall  be  licensed  or 
prohibited  within  the  limits  thereof;  and  in  every  district  in  which 
there  is  a  majority  against  license,  no  person,  firm  or  corporation 
shajl  thereafter  manufacture  or  sell  spirituous,  vinous  or  malt 
liquors,  except  for  medicinal  or  sacramental  purposes,  within 
said  district,  until  at  a  subsequent  submission  of  such  question  a 
majority  of  votes  shall  be  cast  in  said  district  for  license.  When- 
ever a  majority  of  all  the  members  elected  to  each  House  of  the 
General  Assembly  by  the  qualified  electors  in  any  district  named 
in  Section  2  of  this  Article  shall  request  the  submission  of  the 
question  of  license  or  no  license  to  a  vote  of  the  qualified  electors 
in  said  district,  the  General  Assembly  shall  provide  for  the  sub- 
mission of  such  question  to  the  qualified  electors  in  such  district 
at  the  next  general  election  thereafter. 

''Section  2.  Under  the  provisions  of  this  Article,  Sussex 
County  shall  comprise  one  district,  Kent  County  one  district, 
the  City  of  Wilmington,  as  its  corporate  limits  now  are  or  may 
hereafter  be  extended,  one  district,  and  the  remaining  part  of 
New  Castle  County  one  district. 
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"Section  3.  The  General  Assembly  shall  provide  necessary 
laws  to  carry  out  and  enforce  the  provisions  of  this  Article,  enact 
laws  governing  the  manufacture  and  sale  of  intoxicating  liquors 
under  the  limitations  of  this  Article,  and  provide  such  penalties 
as  may  be  necessary  to  enforce  the  same.** 

We  understand  the  defendants  to  contend,  first,  that  the 
statute  in  question  is  unconstitutional  in  that  it  provides  that  the 
vote  upon  the  question  of  license  or  no  license  shall  be  taken  at  a 
special  election,  it  being  claimed  that  the  General  Assembly  has 
no  power  to  submit  such  question  to  the  people  of  the  State  any- 
where, in  all  the  districts,  or  in  any  district,  except  at  a  general 
election. 

Reference  has  been  made  in  the  argument  to  the  case  of 
Rice  vs.  Foster,  4  Harr,,  479,  in  which  it  was  held  that  the  Local 
Option  Act  of  1847  was,  under  the  Constitution  then  in  force,  an 
unconstitutional  exercise  of  legislative  power.  The  decisions 
in  that  case  made  it  impossible  for  the  Legislature  to  pass  any 
valid  law  authorizing  the  people  to  decide  by  ballot  whether  the 
manufacture  and  sale  of  intoxicating  liquors  should  be  licensed  or 
prohibited,  and  such  conditition  necessarily  continued  until 
there  was  a  change  in  the  fundamental  law.  Such  change  was 
made  by  the  framers  of  the  present  Constitution,  the  13th 
Article  of  which  expressly  confers  upon  the  General  Assembly 
power  to  enact  laws  submitting  the  question  of  license  or  no  li- 
cense to  a  vote  of  the  people  of  the  several  Districts  into  which 
the  State  is  divided  by  Section  2  of  said  Article.  The  authority 
for  the  enactment  of  such  laws  is  contained  in  the  present  Con- 
stitution, and  upon  that  alone  is  the  validity  of  the  statute  be- 
fore us  based.  The  case  of  Rice  vs.  Foster,  therefore,  decided 
long  before  the  adoption  of  the  Constitution  of  1897  can  have  no 
application  to  the  questions  we  are  to  determine,  and  may  be 
entirely  disregarded  in  the  discussion  and  decision  of  the  present 
case. 

The  defendants  contend  that  the  Legislatture,  except  tmder 
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express  authority,  may  never  constitutionally  provide  for  hold- 
ing a  special  election,  thereby  limiting  said  authority  to  the  fill- 
ing of  vacancies  in  the  General  Assembly  as  provided  in  Section 
6  of  Article  2  of  the  Constitution,  and  the  choosing  of  Represen- 
tatives in  Congress,  the  latter  being  provided  for  by  Federal 
Law. 

It  is  true  that  a  special  election  for  the  filling  of  vacancies  in 
the  General  Assembly  is  the  only  one  directly  and  expressly  re- 
ferred to  in  the  Constitution,  but  we  think  such  fact  is  no  limit- 
ation upon  the  power  of  the  Legislature  to  provide  for  special 
elections  with  respect  to  other  matters,  such  as  that  of  local 
option,  and  other  questions,  when  the  Constitution  does  not  spe- 
cifically provide  that  the  vote  thereon  shall  be  taken  at  a  general 
election.  In  other  words,  if  there  is  no  constitutional  provision 
for  a  General  election,  and  no  inhibition  upon  the  authorization 
by  legislative  enactment  of  a  special  election  to  determine  other 
questions  than  those  which  the  Constitution  requires  to  be  deter- 
mined at  the  general  election,  the  Legislature  has  the  power  to 
authorize  a  special  election  to  determine  such  other  questions. 

The  legislative  power  of  this  State  is  vested  by  the  Con- 
stitution in  the  General  Assembly,  and  such  grant  of  power  is 
broad  and  general.  It  is  true  that  such  power  may  be,  and  is, 
limited  by  any  other  provisions  in  the  Constitution  inconsistent 
therewith,  but  such  limitations  cannot  be  regarded  as  an  enumer- 
ation of  the  only  specific  powers  which,  under  the  broad  general 
grant,  the  General  Assembly  may  possess.  The  fact  that  the 
Constitution  provides  that  certain  questions  shall  be  determined 
at  the  general  election,  is  no  limitation  upon  the  power  of  the 
Legislature  to  provide  for  the  submission  of  other  questions  to 
vote  of  the  people  at  a  special  election,  where  the  Constitution 
has  not  otherwise  provided,  or  prohibited. 

**In  creating  a  legislative  department  and  conferring  upon 
it  the  legislative  power  the  people  must  be  understood  to  have 
conferred  the  full  and  complete  power  as  it  rests  in,  and  may 
be  exercised  by,  the  sovereign  power  of  any  country,  subject  to 
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such  restrictions  as  they  may  have  seen  fit  to  impose,  and  to  the 
limitations  which  are  contained  in  the  Constitution  of  the  United 
States.  The  legislative  department  is  not  made  a  special  agency 
for  the  exercise  of  specifically  defined  legislative  powers,  but  is 
entrusted  with  the  general  authority  to  make  laws  at  discretion." 

Cooley's  Constitutional  Limitations  (7th  Ed,)  126. 

•The  people  in  framing  the  Constitution  committed  to  the 
Legislature  the  whole  law-making  power  of  the  State  which  they 
did  not  expressly  or  impliedly  withhold.  Plenary  power  in  the 
Legislature,  for  all  purposes  of  civil  government,  is  the  rule." 

Chief  Justice  Denio,  in  People  vs.  Draper,  15  N.  V.,  632. 

If  the  Constitution  of  this  State  has  given  to  the  Legislature 
the  general  power,  in  their  discretion,  to  submit  the  question  of 
license  or  no  license  to  a  vote  of  the  people,  and  has  not  pro- 
vided that  such  question  shall  be  submitted  at  the  general  elec- 
tion, or  prohibited  its  submission  at  a  special  election,  it  is  clear 
that  an  Act  providing  for  a  vote  to  be  taken  at  a  special  election 
would  be  a  valid,  and  constitutional  exercise  of  such  power. 

But  the  defendants  insist  that  even  if  the  Legislature  has 
the  power  to  submit  to  a  vote  of  the  people  the  question  of  license 
or  no  license,  in  its  discretion,  and  without  the  request  of  a  ma- 
jority of  the  members  of  each  House  from  any  District,  yet  a 
fair  and  reasonable  interpretation  and  construction  of  Article  13 
requires  that  such  vote  shall  be  taken  at  the  general  election. 
If  such  contention  be  true,  manifestly  an  Act  providing  for  the 
submission  of  the  question  at  a  special  election  would  be  uncon 
stitutional,  because  a  provision  that  a  certain  specific  power  shall 
be  exercised  in  a  particular  manner  is  a  limitation  upon  the 
Legislature,  confining  it,  in  the  exercise  of  that  power,  to  the 
particular  manner  prescribed. 

But  is  the  contention  taken  by  the  defendants  tenable? 

The  first  sentence  of  Section  1  of  Article  13  of  the  Consh 
iution,  is  as  follows: — **The  General  Assembly  may  from  time  to 
time  provide  by  law  for  the  submission  to  the  vote  of  the  qualified 
electors  of  the  several  Districts  of  the  State,  or  any  of  them,men 
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tioned  in  Section  2  of  this  Article,  the  question  whether  the 
manufacture  and  sale  of  intoxicating  liquors  shall  be  licensed  or 
prohibited  within  the  limits  thereof;  and  in  every  District  in  which 
there  is  a  majority  against  license,  no  person,  firm  or  corporation 
shall  therafter  manufacture  or  sell  spirituous,  vinous  or  malt 
liquor,  except  for  medicinal  or  sacramental  purposes,  within  said 
District,  until  at  a  subsequent  submission  of  such  question  a  ma- 
jority of  votes  shall  be  cast  in  said  District  for  license." 

The  second  sentence  of  said  Section  is  in  the  following  lang- 
uage:— ** Whenever  a  majority  of  all  the  members  elected  to  each 
House  of  the  General  Assembly  by  the  qualified  electors  in  any 
District  named  in  Section  2  of  this  Article  shall  request  the  sub- 
mission of  the  question  of  license  or  no  license  to  a  vote  of  the 
qualified  electors  in  said  District,  the  General  Assembly  shall 
provide  for  the  submission  of  such  question  to  the  qualified 
electors  in  such  District  at  the  next  general  election  thereafter." 

There  can  be  no  doubt  that  if  the  first  sentence  stood  alone, 
and  constituted  the  entire  provision  upon  the  subject,  the  Legis- 
lature would  have  the  power  to  enact  a  law  providing  for  the 
submission  of  the  question  at  a  special  election,  because  the  auth- 
ority thereby  conferred  would  be  specific  and  ample.  It  would 
be  a  complete  provision,  containing  all  the  power  required  for 
the  purpose. 

Is  the  first  sentence  so  interrelated  and  connected  with  the 
second  as  to  be  qualified  thereby?  Was  it  the  intention  of  the 
framers  of  the  Constitution  that  the  general  election  provided 
for  in  the  second  sentence  should  be  the  election  at  which  a  vote 
must  be  taken  under  either  sentence  or  provision? 

The  two  sentences  might  well  have  formed  two  sections, 
but  the  fact  that  they  are  contained  in  a  single  section — ^the  one 
immediately  following  the  other — does  not  change  their  meaning, 
or  limit  their  force  and  operation.  The  effectiveness  of  the  one 
depends  in  no  wise  upon  the  other.  The  first  sentence  or  pro- 
vision confers  power  generally  upon  the  Legislature,  in  its  own 
discretion,  to  provide  for  the  submission  of  the  question;  the 
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second  confers  not  only  a  power,  but  imposes  a  duty,  upon  the 
Legislature  to  submit  the  question  in  one  or  more  Districts  upon 
the  presentation  of  a  request  by  a  majority  of  the  members  of 
the  General  Assembly  from  any  District.     The  one  is  discre- 
tionery  or  permissive ;  the  other  is  mandatory.    Under  one  pro- 
vision the  Legislature  is  given  the  power,  whenever  they  deem  it 
proper,  to  submit  the  question;  under  the  other  a  majority  of 
the  members  of  each  House  from  any  District  is  given  the  power 
to  compel  the  submission.     In  one  case,  under  the  general  power, 
there  is  not  only  a  discretion  as  to  the  submission  of  the  question, 
but  a  discretion  also  as  to  the  time,  and  character  of  the  election, 
whether  general  or  special;  in  the  other  there  is  no  discretion  as 
to  either  of  these  things,  but  the  provision  is  mandatory  as  to 
both.     Generally  speaking,  it  seems  to  us  that  a  fair  and  reason- 
able construction  of  Section  1  of  Article  13  is  this:    The  Con- 
stitution provides  that  the  Legislature  may  submit  the  question 
of  license  or  no  license,  to  be  voted  on  at  such  election  and  time 
as  they  deem  proper.     If,  however,  at  any  time  a  majority  of 
the  members  of  each  House  from  any  District  shall  request  such 
submission,  the  Legislature  must  comply  with  such  request;  and 
when  acting  upon  such  request,  they  shall  submit  the  question 
to  be  voted  on  at  the  general  election. 

It  may  be  well  to  notice  here  a  statement  of  counsel  for  the 
defendants,  contained  in  their  brief,  to  the  effect  that  the  Chan- 
cellor and  Judges  of  this  State  have  upheld  their  contention  that 
the  vote  must  in  any  event  be  at  a  general  election,  in  an  opinion 
given  to  the  Governor  touching  the  constitutionality  of  the  Local 
Option  Act  passed  by  the  Legislature  at  the  session  of  1905  for 
the  District  comprising  Kent  County.  It  is  only  necessary  to 
say  that  the  opinion  so  given  can  have  no  bearing  upon  the 
questions  raised  in  this  case.  The  Act  upon  which  the  Chan- 
cellor and  Judges  then  gave  their  opinion  was  passed  by  the 
Legislattire  when  acting  upon  the  request  of  a  majority  of  the 
members  of  each  House  from  the  District  comprising    Kent 
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County,  for  a  submission  of  the  question.  Such  request  was 
recited  in  the  Act  itself,  and  acting  thereon  the  Legislature  had 
no  power  to  submit  the  question  at  any  election  other  than  the 
next  general  election.  Such  in  fact  was  the  opinion  referred  to, 
which  held  that  the  Act  then  in  question  was  unconstitutional 
and  void  because  the  vote  provided  for  could  not  be  held  at  the 
next  general  election  as  provided  by  the  Constitution.  It  was 
predicated  upon  an  Act  which,  upon  its  face,  showed  that  the 
General  Assembly  acted  upon  a  request,  and  not  of  their  own 
volition  and  discretion. 

It  is  argued  on  behalf  of  the  defendants  that  the  framers  of 
the  Constitution  must  have  intended  that  a  vote  for  license  or  no 
license  should  be  had  only  at  the  general  election,  because  only 
at  such  an  election  could  the  real  sentiment  of  the  people  be  ob- 
tained; and  for  the  further  reason  that  a  vote  at  a  general  election 
would  secure  the  expression  of  all  the  electors  of  the  State  with- 
out additional  expense.  It  seems  to  us  that  such  reasons  are 
largely  speculative,  and  do  not  appear  to  be  based  upon,  or  sup- 
ported by,  any  expressions  of  the  members  of  the  Convention. 
It  could  not  have  been  assumed  that  only  at  a  general  election 
could  the  real  sentiment  of  the  people  be  obtained,  for  it  might  be 
very  strongly  argued  that  such  sentiment  could  be  better  ob- 
tained at  a  special  election  where  the  question  submitted  would 
not  be  affected  by  other  issues.  Indeed,  many  reasons  might  be 
urged  against  a  vote  at  the  general  election.  Of  course  it  must 
have  seemed  to  the  members  of  the  Convention  necessary  to 
provide  for  the  submission  at  a  general  election  when  they  came 
to  consider  the  mandatory  part  of  Section  1  of  Article  13;  and 
when  they  concluded  to  make  it  mandatory  upon  the  Legislature 
to  submit  the  question  upon  request,  they  could  not  in  their 
wisdom  leave  the  time  and  manner  of  such  vote  entirely  to  the 
discretion  and  pleasure  of  the  General  Assembly,  because  the 
time  fixed  might  be  so  remote  or  inconvenient  as  to  practically 
defeat  the  very  purpose  of  the  mandatory  clause. 
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We  cannot  say  that  the  Constitution  makers  must  have  in- 
tended a  general  election  in  any  case,  on  account  of  the  expense 
that  would  be  saved  thereby.  It  is  quite  possible  that  they  did 
not  consider  the  expense  at  all,  or  if  they  did,  that  they  believed 
the  additional  expense  would  be  justified  by  the  desirability  of 
taking  the  vote  at  a  time  when  questions  of  party  politics  would 
not  be  involved. 

In  support  of  his  contention  that  the  true  meaning  and  in- 
tent of  Section  1  of  Article  13  of  the  Constitution  is,  that  a  vote 
on  the  question  of  * 'license  or  no  license"  can  be  had  at  a  general 
election  only,  reference  is  made  to  the  proceedings  in  the  Con- 
stitutional Convention  on  the  subject  of  local  option. 

It  would  extend  this  opinion  beyond  any  reasonable  length 
to  quote  largely  from  those  proceedings,  although  it  is  our  pur- 
pose in  dealing  with  defendant's  second  proposition  to  make 
some  reference  thereto.    That  proposition  is  so  closely  connected 
with  the  one  we  are  now  discussing  that  much  that  might  be  said 
on  the  one  would  be  pertinent  to  the  other.     We  think  it  sufficient 
to  say  here  that  while  in  the  debates  in  the  Convention  frequent 
reference  was  made  to  the  general  election,  and  none  at  all  to  a 
si>ecial  election,  it  is  nevertheless  a  fact  to  be  noticed  that  in 
every  instance  where  a  general  election  was  mentioned  the  sub- 
ject under  consideration  was  the  mandatory  provision  for  sub- 
mission.    It  could  not  be  expected,  therefore,  that  any  other 
election  would  be  mentioned  in  such  discussion,  and  no  reasonable 
inference  can  be  drawn  therefrom  that  the  Convention  intended 
that  the  vote  should  be  taken  at  the  general  election  if  the  ques- 
tion should  be  submitted  under  the  discretionary  clause.  The 
legal  mixim — expressio  unius  exclusio  aUerius — invoked  by  the  de- 
fendants, does  not,  therefore,  apply.     Each  sentence  of  Section 
1  of  Article  13,  as  we  have  stated,  is  a  complete  and  independent 
provision,  embodying  a  distinct  and  different  idea,  and  any  ex- 
pression of  opinion  as  to  the  mode  of  procedure  in  one  case  would 
not  be  a  limitation  upon  the  grant  of  power  contained  in  the 
other. 


Digitized  by 


Google 


534  COURT  OF  GENERAL  SESSIONS. 


OPINION. 


We  come  now  to  a  consideration  of  the  defendants'  second 
objection  to  the  local  option  act,  viz:  That  before  the  General 
Assembly  had  the  power,  under  Article  13  of  the  Constitution,  to 
submit  to  the  voters  of  any  or  all  the  Districts  of  the  State  the 
question  of  license  or  no  license,  a  majority  of  the  members  of 
the  General  Assembly  in  each  House,  from  each  District  in  which 
such  question  was  to  be  submitted,  must,  as  a  condition  prece- 
dent, have  submitted  a  request,  as  provided  in  said  Article y  for 
the  submission  of  the  question,  which  request  is  claimed  to  be 
necessary  to  give  the  General  Assembly  the  power  to  submit  the 
question  of  license  or  no  license  under  said  Article  13. 

The  history  of  the  local  option  provision  in  the  Constitu- 
tional Convention  is  interesting,  but  not  at  all  supportive,  we 
think,  of  the  defendants*  contention. 

The  Article  first  reported  from  the  committee  provided  that 
a  vote  must  be  taken  upon  the  question  at  the  general  election  in 
1898,  in  all  the  Districts  of  the  State.  The  result  of  the  election 
in  any  District  should  control  the  question  of  license  or  no  license 
within  that  District  until  the  General  Assembly,  upon  a  petition 
of  one-fourth  of  the  voters  of  that  District,  should  provide  for  a 
re-submission  at  the  general  election  next  after  the  passage  of 
the  Act;  and  it  was  made  the  duty  of  the  General  Assembly,  upon 
such  petition  of  one-fourth  of  the  voters,  to  provide  for  the  sub- 
mission of  the  question. 

It  will  be  observed  that  this  provision  was  wholly  mandatojy 
and  very  naturally  the  election  provided  for  was  the  general 
election. 

Such  report  was  made  by  a  majority  of  the  committee,  but 
at  the  same  time  Mr.  Hering,  a  member  of  the  Convention,  sub- 
mitted a  minority  report,  proposing  a  local  option  provision  of  a 
single  section,  which  was  as  follows: 

* 'Section  1.  The  General  Assembly  may  provide  by  law 
for  the  submission  to  the  vote  of  the  qualified  electors  of  the 
several  counties,  htmdreds,  districts  or  other  territorial  divisions 
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of  the  State,  the  question  whether  the  manufacture  and  sale  of 
intoxicating  liquors  shall  be  licensed  or  prohibited  within  the 
limits  thereof." 

It  will  be  observed  that  this  provision  was  entirely  discre- 
tionary, simply  conferring  the  power  upon  the  Legislature  to  sub- 
mit the  question  to  a  vote  of  the  people.  The  Convention,  there- 
fore, at  the  very  inception  of  the  subject  was  divided  upon  the 
question  whether  the  power  conferred  should  be  mandatory  as  to 
both  the  submission  and  the  election  or  wholly  discretionary. 
It  will  be  found  that  such  difiEerence  of  opinion  continued,  and 
that  those  who  spoke  upon  the  question  based  their  arguments 
upon  the  distinction  between  the  two  proposals. 

On  April  12,  Mr.  Gilchrist  offered  a  substitute  for  the  reports 
of  the  majority  and  minority  of  the  committee,  and  it  provided 
that  **at  the  next  general  election,  and  every  four  years  thereafter, 
a  vote  must  be  taken  upon  the  question  of  license  or  prohibition, 
the  result  of  such  an  election  in  each  District  being  conclusive 
thereafter  for  a  period  of  four  years."  This  provision  was  man- 
datory also,  both  as  to  the  submission  and  general  election.  On 
the  same  day  Mr.  Carlisle  offered  as  a  substitute  for  Section  1  of 
the  majority  report  above  mentioned,  a  provision  that  is  prac- 
tically the  same  as  the  first  sentence  of  Section  1  of  Article  13,  as 
it  now  appears  in  the  Constitution.  That  is  to  say,  he  proposed 
to  substitute  for  the  mandatory  provision  of  the  committee's 
report,  a  provision  that  was  entirely  discretionary. 

On  the  following  day,  April  13,  Mr.  Gilchrist  offered  as  an 
amendment  to  the  substitute  offered  by  Mr.  Carlisle,  a  pro- 
vision which  is  practically  the  same  as  the  second  sentence  of 
Section  1  of  Article  13  as  it  now  appears  in  the  Constitution. 

Mr.  Gilchrist's  amendment  was  adopted,  and  thereupon 
the  amended  substitute  offered  by  Mr.  Carlisle  was  adopted  as 
Section  1  of  Article  13  of  the  Constitution  of  this  State. 

The  amendment  proposed  by  Mr.  Gilchrist  was  simply 
added  to  the  substitute  which  Mr.  Carlisle  had  offered  as  a  com- 
plete provision  on  the  subject  of  local  option,  and  there  was  no 
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suggestion  that  it  changed,  modified,  qualified,  limited  or  con- 
trolled in  any  way  Mr.  Carlisle's  substitute.  The  effect  was  to 
add  to  the  discretionary  provision  offered  by  Mr.  Carlisle  the 
mandatory  provision  offered  by  Mr.  Gilchrist. 

The  result  of  the  discussion  of  the  local  option  question  in 
the  Convention  was  the  embodyment  of  the  two  distinct  ideas  in 
Section  1  of  Article  13,  and  each  idea  remained  as  complete,  clear 
and  definite  as  it  was  originally  intended.  Throughout  the  de- 
bates it  was  clearly  the  purpose  of  some  of  the  members  to  make 
it  mandatory  on  the  Legislature  to  submit  the  question  upon  re- 
quest, and  to  make  such  request  effective,  the  time  of  such  sub- 
mission was  also  provided  for,  to- wit,  at  the  next  general  elec- 
tion. It  is  just  as  manifest  that  it  was  the  purpose  of  other  mem- 
bers to  make  the  submission  of  the  question  discretionary  with 
the  Legislature,  and  accordingly  the  time  when  the  vote  shou  d  be 
taken  was  made  discretionary  also.  It  might  be  either  lat  a 
general  or  special  election.  Such  being  the  attitude  of  the  mem- 
bers, with  no  disposition  on  the  part  of  either  side  to  yield,  both 
provisions  contended  for  were  incorporated  in  Article  13.  Each 
one,  however,  was  complete  in  itself,  independent  of  the  other, 
and  to  become  operative  as  conditions  might  require,  or  seem  to 
the  Legislature  to  warrant. 

The  particular  point  to  be  noted,  however,  is  that  the  ques- 
tion debated  was  not  whether  the  vote  should  be  taken  at  the 
general  election  in  any  event,  or  whether  the  question  could  be 
submitted  at  all  without  a  request,  but  whether  the  Legislature 
should  be  compelled  to  submit  the  question  of  license  or  no  lic- 
ense to  the  voters  of  a  District  upon  a  request  made  by  the  ma- 
jority of  the  members  of  each  House  from  such  District.  This 
was  the  particular  issue  joined,  and  about  that  one  point  prac- 
tically all  the  discussion  centered.  Some  of  the  members 
thought  the  Constitution  should  not  do  more  than  remove  the 
barrier  erected  by  the  case  of  Rice  vs.  Foster;  that  is,  express- 
ly confer  upon  the  General  Assembly  the  power  to  submit 
the  question  of  license  or  prohibition  to  the  vote  of  the  people 
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whenever  the  General  Assembly  should,  in  their  discretion,  and 
of  their  own  volition,  see  fit  to  pass  a  law  providing  for  such  sub- 
mission. But  other  members  were  not  satisfied  to  leave  it  to 
the  exclusive  and  absolute  discretion  of  the  Legislature  alone, 
because  they  evidently  believed  that  it  would  not  be  sufficient  to 
meet  the  wishes  of  a  large  part  of  the  people,  at  least  in  some  of 
the  Districts,  in  case  a  majority  of  the  members  of  the  Legis- 
lature, in  either  House,  were  not  favorable  to  prohibition.  They 
proposed  to  assure  the  taking  of  a  vote  in  any  one  or  more  of 
the  Districts  whenever  such  a  vote  was  desired  by  the  people  of 
such  District,  or  Districts,  as  shown  by  the  request  of  their  rep- 
resentation in  the  General  Assembly. 

It  is  manifest  from  an  examination  of  the  debates  in  the 
Convention,  that  the  members  believed  that  under  Section  1  of 
Article  13  the  General  Assembly  would  have  the  right  to  submit 
the  question  of  license  or  no  license  to  a  vote  of  the  people  with- 
out request.  Such  was  the  opinion  expressed  by  the  leading 
participants  in  the  discussion,  and  we  think  no  delegate  expressed 
a  different  opinion  based  upon  the  first  sentence  of  Section  1. 

We  have  given  so  much  consideration  to  the  proceedings 
of  the  Convention  because  the  defendants  seemed  at  the  argu- 
ment to  rely  to  some  extent  upon  such  proceedings  to  establish 
their  contentions.  But  after  all,  the  proceedings  of  a  Con- 
stitutional Convention  are  entitled  to  but  little  consideration  by 
the  Court  where  the  purpose  and  meaning  of  the  provision  in 
question  can  be  clearly  ascertained  from  its  language. 

Mr.  Cooley  in  his  work  above  mentioned,  at  91,  says: 

"Where  the  proceedings  clearly  point  out  the  purpose  of 
the  provision,  the  aid  will  be  valuable  and  satisfactory,  but 
where  the  question  is  one  of  abstract  meaning,  it  will  be  difficult 
to  derive  from  this  source  much  reliable  assistance  in  interpre- 
tation." At  another  part  of  his  work  the  same  writer  saiys: 
* 'Whether  we  are  considering  an  agreement  between  parties,  a 
statute,  or  a  constitution,  with  a  view  to  its  interpretation,  the 
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thing  which  we  are  to  seek  is  the  thought  which  it  expresses. 
*  *  *  If  the  words  embody  a  definite  meaning,  which  in- 
volves no  absurdity,  and  no  contradiction  between  different 
parts  of  the  same  writing,  then  that  meaning,  apparent  on  the 
face  of  the  instrument,  is  the  one  which  alone  we  are  at  liberty 
to  say  was  intended  to  be  conveyed.  In  such  a  case  there  is  no 
room  for  construction.  That  which  the  words  declare  is  the 
meaning  of  the  instrument,  and  neither  Courts  nor  Legislatures 
have  a  right  to  add  to  or  take  away  from  that  meaning." 

The  defendants'  third  reason  for  declaring  the  local  option 
act  unconstitutional  is,  that  by  Sections  11  and  12  thereof  an  un- 
constitutional delegation  of  legislative  power  is  attempted  to  be 
made  to  the  voters  in  each  separate  District,  because  the  penal- 
ties and  processes  provided  by  said  Sections  are  enforceable  only 
if  a  majority  of  the  electors  in  any  District  vote  for  "no  license." 

This  proposition  is  based  upon  the  well  settled  doctrine, 
fully  recognized  by  the  Court  in  the  case  of  Rice  vs,  Foster,  that  a 
Legislature  cannot  delegate  its  legislative  power. 

We  have  already  said  that  the  decision  in  Rice  vs.  Foster 
can  have  no  application  to  the  present  case  because  Article  13 
of  the  Constitution  has  expressly  conferred  upon  the  Legislature 
the  power  to  submit  the  question  of  license  or  no  license  to  a  vote 
of  the  people.  In  Section  3  of  said  Article  it  is  provided  that 
*'The  General  Assembly  shall  provide  necessary  laws  to  carry 
out  and  enforce  the  provisions  of  this  Article,  enact  laws  govern- 
ing the  manufacture  and  sale  of  intoxicating  liquors  under  the 
limitations  of  this  Article,  and  provide  such  penalties  as  may 
be  necessary  to  enforce  the  same." 

Therefore  in  conferring  upon  the  Legislature  power  to  pro- 
vide by  law  for  the  submission  of  the  question  of  license  or  no 
license,  the  same  Article  also  confers  the  power  to  prescribe 
penalties  which  would  be  operative  in  case  the  resxilt  of  such  sub- 
mission required  penalties  to  enforce  the  condition  secured  by 
such  election. 
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Section  11  of  the  Act  provides:  **That  if  it  shall  appear  at 
said  election  that  a  greater  number  of  votes  have  been  cast 
against  license  than  for  license  in  any  of  the  said  local  option 
districts  of  this  State,  it  shall  be  unlawful  for  any  person"  etc.; 
and  then  follow  the  penalties  prescribed  for  a  violation  of  the 
law. 

The  question  submitted  to  a  vote  of  the  people  was  simply 
that  which  the  Constitution  authorized,  to-wit,  license  or  no 
license;  and  not  the  enforcement  of  the  penalties.  It  is  true 
the  penalties  could  not  be  enforced  until  a  majority  of  the  electors 
in  one  or  more  of  the  Districts  had  voted  for  no  license,  but  that 
was  merely  a  contingency  upon  the  happening  of  which  the 
Legislature  had  provided  the  penalties  should  become  operative. 
Counsel  for  the  defendants  do  not  deny  that  it  is  competent  for 
the  Legislature  to  enact  a  law,  the  operation  or  enforcement  of 
which  shall  depend  upon  a  contingency  that  may  happen  in  the 
future.  That  is  the  exact  character  of  the  law  before  us  so  far 
as  the  penalties  are  concerned.  The  enforcement  of  such  penal- 
ties depended,  of  course,  upon  a  vote  of  the  people,  but  upon  a 
vote  of  the  people  on  a  question  that  the  Constitution  had  given 
the  Legislature  the  power  to  delegate  or  submit  to  the  people. 

It  seemed  to  be  admitted  by  defendants*  counsel  that  the 
Legislature  could,  either  before  or  after  the  passage  of  the  local 
option  statute,  have  enacted  a  law  containing  the  provision  in 
respect  to  the  penalties,  but  they  insist  that  such  a  provision 
could  not  be  constitutionally  embodied  in  said  statute.  Pre- 
sumably in  the  one  case  it  would  be  a  lawful  exercise  of  legisla- 
tive power,  and  in  the  other  an  unlawful  delegation  of  such  power. 
We  are  unable  to  recognize  the  distinction. 

The  parallel  sought  to  be  instituted  between  the  penalty 
provision  of  the  present  Act,  and  the  provision  in  the  local  option 
Act  of  1847  which  the  Court  in  the  case  of  Rice  vs,  Foster  de- 
clared unconstitutional,  wholly  fails  when  it  appears  that  the 
question  submitted  to,  and  voted  upon,  by  the  people  in  the 
former  Act  was  expressly  authorized  by  the  Constitution,  and  in 
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the  latter  was  not,  the  question  submitted  in  each  case  being  "li- 
cense or  no  license.'* 

In  the  cases  cited  by  the  defendants  in  support  of  their 
third  proposition  it  was  left  for  the  people  to  approve  or  dis- 
approve the  proposed  law,  to  declare  what  the  law  should  be, 
or  to  determine  whether  a  certain  law  should  be  repealed  or  its 
operation  suspended,  etc.  It  is  needless  to  say  that  the  law  be- 
fore us  does  not  seek  to  do  any  of  these  things.  The  vote  of  the 
people  was  not  in  any  sense  upon  the  question  whether  the  Act 
should  become  a  law.  The  Act  in  fact  became  a  valid  statute 
immediately  upon  the  Governor's  approval,  and  its  validity,  as  a 
law,  was  not  in  any  sense  dependent  upon  the  vote  of  the  people. 

The  defendants'  objection  to  the  Act  based  upon  the  sup- 
posed absurd  practical  effect  thereof,  in  the  event  of  the  passage 
of  subsequent  Acts  for  other  Districts,  and  the  imposition  of 
other  and  different  penalties,  it  is  hardly  necessary  to  consider  at 
length. 

It  has  been  held  by  this.  Court  that  the  LrCgislature,  acting 
in  the  exercise  of  its  police  power,  is  deemed  to  be  the  best  judge 
of  what  laws  and  penalties  are  adequate  and  proper  to  meet  con- 
ditions existing  in  the  various  territorial  subdivisions  of  the 
State;  and  the  Legislature  may  provide  different  laws  and  diff- 
erent penalties  touching  the  same  character  of  offenses  in  the 
various  territorial  subdivisions  of  the  State.  The  only  limitation 
upon  such  power  is,  that  the  law  which  operates  in  a  political 
subdivision  of  the  State  must  be  uniform  in  its  operation  on  all 
the  citizens  of  such  subdivision,  or  on  the  class  of  citizens  to  be 
affected  by  it;  and  must  not,  with  respect  to  its  operation,  make 
arbitrary  and  unreasonable  classifications  of  the  persons  within 
the  sphere  of  its  operation. 

State  vs.  Wickenhoefer,  6  Pennewill  120;  P.,  W.  &  B.  R.  R, 
Co.  vs.  Sharpe,  2  Pennewill  407. 

We  come  now  to  the  fourth  and  last  grotmd  upon  which 
the  defendants  contend  that  the  local  option  act  should  be  de- 
clared unconstitutional,  viz,  because  it  violates  Section  16  of 
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Article  2  of  the  Constitution,  which  forbids  more  than  one  subject 
being  embraced  in  an  Act,  or  in  the  title  thereof. 

Section  \%  of  Article  2  of  the  Constitution  is  as  follows:  **No 
bill  or  joint  resolution,  except  bills  appropriating  money  for  pub- 
lic purposes,  shall  embrace  more  than  one  subject,  which  shall  be 
expressed  in  its  title.*' 

It  is  claimed  by  the  defendants  that  the  statute  under  con- 
sideration embraces  two  subjects,  both  of  which  are  expressed  in 
the  title;  and  the  two  subjects  are  said  to  be,  (1)  the  submission 
of  the  vote  on  the  question  of  license;  (2)  penalizing  the  vio- 
lation of  the  provisions  of  law  intended  to  enforce  a  condition  of 
prohibition  in  case  any  District  should  vote  for  no  license. 

Mr.  Cooley  in  his  work  above  mentioned  (7th  Ed.)  209, 
says:  'There  has  been  a  general  disposition  to  construe  such  a 
provision  liberally,  rather  than  to  embarrass  legislation  by  a 
construction  whose  strictness  is  unnecessary  to  the  accomplish- 
ment of  the  beneficial  purposes  for  which  it  has  been  adopted." 

Many  States  of  the  Union  have  in  their  Constitutions  pro- 
visions similar  to  the  one  we  are  considering,  and  we  think  it  can 
be  safely  said  that  Courts  in  construing  such  provisions  have  al- 
most uniformly  held  that  if  the  matters  claimed  to  constitute  two 
subjects  are  not  separate  and  distinct  subjects,  but  are  connected 
with  each  other  and  germane  to  the  primary  objects  of  the  statute, 
the  Act  containing  them  is  not  invalid  as  being  violative  of  such 
provision. 

Monaghan  vs,  Lewis,  6  Pennewill  218;  Bumside  vs,  Lincoln 
County  Court,  86  Ky,  423;  Gayle  vs,  Owen  County,  83  Ky.  61; 
McGruder  vs.  State,  10  So,  Eastern  281 ;  Caldwell  vs,  Barrett,  73 
Ga,  604;  Peek  vs.  Township  Board,  82  Mich.  393;  Slytner  vs. 
State,  62  Md,    237. 

In  the  case  of  Monaghan  vs,  Lewis,  the  Supreme  Court  of 
this  State  declared  that  **If  all  parts  of  an  Act  relate  directly  or 
indirectly  to  the  general  subject  of  the  Act,  it  is  not  open  to  the 
objection  of  plurality." 

The  Constitution  of  Kentucky  contained  the  following  pro- 
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vision :  "No  law  enacted  by  the  General  Assembly  shall  relate  to 
more  than  one  subject,  and  that  shall  be  expressed  in  the  title." 

The  Legislature  of  that  State  passed  an  Act  entitled  **Aii 
Act  to  authorize  the  people  of  Lincoln  County  to  vote  on  pro- 
hibiting the  sale  of  liquors,  and  fixing  the  penalty  for  the  sale  of 
liquors  in  said  County.**  The  first  Sections  authorized  a  sub- 
mission of  the  question  to  the  voters  and  later  sections  provided 
the  penalties  for  violation  of  the  law.  The  Court  in  passing  upon 
the  constitutionality  of  the  Act  in  the  case  of  Burnside  vs,  Lincoln 
County  Court,  held,  that  it  was  not  violative  of  the  said  constitu- 
tional provision,  declaring  that  **A11  of  its  provisions  relate  to  the 
same  subject;  are  naturally  connected,  and  are  not  foreign  to  the 
subject  expressed  in  the  title.     This  is  all  that  is  required." 

The  Supreme  Court  of  Georgia  in  the  case  of  Caldwell  vs. 
Barret,  in  referring  to  the  objection  that  the  statute  under  con- 
sideration was  unconstitutional  as  containing  more  than  one  sub- 
ject matter,  said:  **A11  the  provisions  contained  in  the  Act  are 
germane  to  and  grow  out  of  the  main  object  and  purpose  of  the 
Act,  and  are  not  different  matters  therefrom,  but  merely  help  to 
assist  in  carrying  the  main  object  and  purpose  of  the  Legislature 
into  effect.** 

In  the  case  of  Feek  vs.  Township  Board,  the  Court  held  a 
similar  Act  constitutional  inasmuch  as  **The  object  is  single  and 
all  the  instrumentalities  are  designed  to  attain  that  object." 

In  the  case  of  Slytner  vs.  State,  the  Supreme  Court  of  Mary- 
land declared  that  the  various  matters  contained  in  the  Act  re- 
lated to  the  same  general  subject  matter  and  were  connected  with 
each  other. 

In  all  of  these  cases  the  Acts  under  consideration  were  held 
to  be  constitutional,  and  the  question  before  the  Courts  was  in 
principle  the  same  as  the  one  before  us. 

The  case  of  The  Equitable  Guarantee  and  Trust  Co.  vs.  Dona- 
hoe,  3  Pennewill,  191,  cited  by  the  defendants,  cannot  be  re- 
garded as  an  authority  in  support  of  their  contention,  because 
the  question  involved  was  not  at  all  analogous.     In  that  case  the 
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original  Act  provided  for  taxation  '*for  State  and  County  pur- 
poses/* which  subject  was  expressed  in  the  title.  In  the  amend- 
ing Act  there  was  a  provision  for  taxation  **for  Municipal  pur- 
poses/ also,  and  that  subject  was  not  expressed  in  the  title. 
Clearly  the  decision  can  have  no  application  to  the  present  case. 
The  defendants  referred  to  only  one  other  act  which  was  declared 
to  be  unconstitutional,  the  title  thereof  being:  **An  Act  to  pro- 
vide for  the  Incorporation  of  Merchants*  Mutual  Insurance  Com- 
panies, and  to  regulate  the  business  of  Insurance  by  Merchants 
and  Manufacturers'  Mutual  Insurance  Companies."  There 
could  be  no  doubt  that  such  an  Act  embraced  two  separate  and 
distinct    subjects. 

Having  considered  specifically  each  of  the  four  objections 
made  by  the  defendants  to  the  Act  in  question,  we  may  say 
generally  in  conclusion,  that  it  is  a  well  settled  rule  of  law  that 
every  statute  is  presumed  to  be  constitutional,  and  that  Courts 
will  not  declare  one  to  be  unconstitutional  unless  it  is  clear  that 
it  is  so.  If  there  is  a  doubt  in  the  mind  of  the  Court,  the  ex- 
pressed will  of  the  Legislature  should  be  sustained.  * 'Whenever 
an  Act  of  the  Legislature  can  be  so  construed  and  applied  as  to 
avoid  conflict  with  the  Constitution  and  give  it  the  force  of  law, 
such  construction  will  be  adopted  by  the  Courts.'* 

Cooley  on  Constitutional  Limitations  {7th  Ed.),  255. 

We  are  clearly  and  unanimously  of  opinion  that  the  Act 
under  consideration,  known  as  the  Local  Option  Act,  and  ap- 
proved March  21,  1907,  can  be  so  construed.  Accordingly  we 
hold  that  said  Act  is  constitutional,  and  that  the  election  held 
thereunder  was  legal  and  valid. 
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Harry  H.  Smith  vs,  John  Clarence  Singles. 

Slander — Plea  of  Truth — Not  Guilty — Evidence — Express  MaUa 
— Words  Imputing  Crime;  Actionable  in  Themselvs — 
Damages;    Compensatory;    Exemplary, 


1.  In  a  trial  for  slander  a  witness  was  asked  what  the  defendant 
said  on  another  occasion  than  the  one  laid  in  the  narr,  about  the  testimony 
that  the  plaintiff  had  given  at  the  trial  in  respect  to  which  the  slanderous 
words  were  spoken.  Held  that  such  evidence  was  admissible  as  tending  to 
show  express  malice. 

2.  A  witness  for  theplaitntiff  tetstified  that  about  the  time  of  the 
trial  before  the  Justice  of  tne  Peace,  he  heard  the  defendant  "pass  a  re- 
mark about  the  plaintiff  bujring  dead  cattle  and  cutting  them  up  and  sell- 
ing them  from  his  wagon."  Held  admissible,  but  it  afterwards  appearing 
from  the  same  witness  that  such  statement  might  have  been  made  four 
months,  or  even  a  year,  after  the  trial,  the  testimony  was  stricken  out 

3.  The  plaintiff  may  be  asked  upon  cross  examination,  questions  for 
the  purpose  of  showing  that  his  reputation  has  not  suffered  because  of  the 
slanderous  words  used  by  the  defendant. 

4.  The  words,  **swore  to  a  damned  lie,"  spoken  of  the  plaintiff's 
testimony  at  a  trial,  impute  to  the  plaintiff  a  crime  punishable  by  the  laws 
of  this  State,  and  are  actionable  in  themselves.  In  such  a  case  the  law 
presumes  malice,  and  implies  that  the  plaintiff  has  sustained  some  damage. 
Under  the  plea  of  not  guilty  the  plaintiff  would  also  be  entitled  to  recover 
such  compensatory  damages  as  he  may  have  shown  he  has  sustained. 

5.  Express  malice  must  be  proved,  but  may  be  proved  by  direct  or 
indirect  evidence.  The  jury  should  consider  all  the  facts  and  circum- 
stances which  tend  to  show  the  motive  or  spirit  which  actuated  the  words 
complained  of.  Where  the  truth  is  pleaded  and  the  defendant  has 
clearly  established  that  the  plaintiff  did,  at  the  time  referred  to,  and  upon 
a  matter  material  to  the  case,  knowingly  swear  falsely,  the  defense  is  com- 
plete. Under  such  plea  the  burden  is  upon  the  defendant  to  satisfy  the 
jury  that  the  defendant's  words  were  true.  If  the  jury  is  not  so  satisfied, 
the  plaintiff  would  be  entitled  to  seme  damages,  because  the  law  presumes 
malice  from  the  character  of  the  words  uttered.  He  would  be  entitled 
also  to  any  damages  which  the  evidence  shows  he  actually  sustained  by 
reason  of  the  slanderous  words;  and  also  to  exemplar jr  damages  if  the 
words  were  uttered  maliciously  and  with  intent  to  injure  the  j^aintiff. 

(January  30.  1908.) 
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EVIDENCE ARGUMENTS. 

LoRB,  C.  J.,  and  Pennewill,  J.,  sitting. 

Leuin  Irving  Handy  for  plaintiff. 

J,  Harvey  Whiteman  for  defendant. 

Superior  Court,  New  Castle  County,  January  Term,  1908. 

Summons  Case  for  Slander  (No.  156,  May  Term,  1906). 

PlaintifiE's  declaration  contained  one  count,  which  alleged 
that  shortly  after  a  certain  trial  between  the  plaintiff  and  the 
defendant  before  John  W.  Phillips,  a  Justice  of  the  Peace  in  the 
town  of  Newport,  the  defendant.  Singles,  stated  that  the  plaintiff. 
Smith,  in  his  testimony  at  said  trial  "swore  to  a  damned  lie." 
The  plaintiff  asked  for  ptmitive  damages.  The  pleas  were  the 
general  issue  and  the  truth  of  the  words  uttered. 

At  the  trial,  the  witness  George  Butler,  was  asked  by  Mr. 
Handy,  counsel  for  plaintiff,  what  Mr.  Singles,  the  defendant, 
said  at  Currinder's  Hotel  in  the  town  of  Christiana,  on  another 
occasion  than  the  one  laid  in  the  narr,  about  the  testimony  of  Mr. 
Smith,  the  plaintiff ,  given  at  the  said  trial  before  the  Justice  of 
the  Peace  in  Newport. 

This  was  objected  to  by  Mr.  Whiteman,  cotmsel  for  defen- 
dant, as  immaterial.  Mr.  Handy  contended  that  the  testimony 
was  relevant  as  showing  express  malice  on  the  part  of  the  defen- 
dant when  he  made  the  statement  as  laid  in  the  narr,  no  conten- 
tion being  made,  however,  that  the  plaintiff  could  recover  dama- 
ges for  any  subsequent  slander;  that  under  the  single  averment 
of  the  narr  he  could  introduce,  for  the  purpose  of  showing  express 
malice,  as  above,  testimony  of  similar  charges,  or  a  repetition  of 
the  same  charge,  on  other  occasions  and  at  other  places. 

2  Greenleaf  on  Evidence,  Sec,  418;  1  Wigtnore  on  Evidence, 
Sec,  413;  3  Harr,,  399-400  (note);  5to^  vs,Jeandell  and  Vincent, 
5  Harr,,  475  (478-9) ;  Donahoe  vs.  Star  Publishing  Co,,  4  Pennewill 
166;  Conant  vs.  Leslie,  85  Me,,  257. 

Whiteman,  for  defendant,  replied. 
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Pennewill,  J.: — We  think,  under  the  decisions  in  our  own 
State,  that  such  evidence  cannot  be  excluded;  that  the  plea  of  the 
truth  does  not  exclude  evidence  of  express  malice,  the  plea  of  not 
guilty  being  also  pleaded.     We  overrule  the  objection. 

Another  witness  called  on  behalf  of  the  plaintiff,  testified  in 
reply  to  a  question  by  Mr.  Handy,  that  at  or  about  the  time  of 
the  said  lawsuit  between  Mr.  Singles  and  Mr.  Smith,  he  heard  Mr. 
Singles,  in  the  store  of  Mr.  Moore  at  Christiana,  "pass  a  remark 
about  Mr.  Smith  buying  dead  cattle  and  cutting  them  up  and  sell- 
ing them  from  his  wagon." 

The  above  testimony  was  objected  to  by  Mr.  Whiteman 
counsel  for  defendant,  as  irrelevant,  not  being  a  slanderous 
statement.  The  objection  was  overruled,  but  it  afterwards 
appearing  from  the  testimony  of  the  same  witness  that  he  could 
not  say  when  the  said  statement  was  made,  whether  within  four 
months  or  a  year  after  the  said  trial  before  the  Justice  of  the  Peace 
on  motion,  the  testimony  of  the  witness  concerning  said  state- 
ment was  stricken  out  by  the  Court,  as  being  too  remote  from  the 
time  of  the  slander  alleged  in  the  narr. 

The  plaintiff,- Smith,  being  called  as  a  witness  in  his  own  be- 
half, was  questioned  on  cross  examination  by  Mr.  Whiteman,  as 
follows: 

Q  You  say  you  have  lived  in  that  community  forty-five 
years? 

A.     Yes,  sir. 

Q.  And  you  have  built  up  a  good  reputation  in  that  com- 
munity during  that  time? 

(Objected  to  by  Mr.  Handy,  counsel  for  plaintiff,  as  irrele- 
vant and  not  in  cross  examination.) 

Pennewill,  J  — You  asked  this  witness,  Mr.  Handy, 
whether  he  had  been  annoyed  by  these  reports,  and  he  said 
that  he  had  heard  of  them  time  and  again;  going  to  show  some 
damage  or  injury  to  his  reputation  and  business.  We  think 
this  question  is  in  reply  to  that.     He  is   not  seeking  to  prove 
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bad  reputation,  but  we  think  he  may  prove  that  the  plaintiff's 
reputation  has  not  suffered,  if  he  can,  because  of  this  charge. 
The  objections  are  overruled. 

A.     Yes  sir. 

Q.     Is  it  not  just  as  good  as  ever? 

(Objected  to  by  Mr.  Handy,  as  calling  for  the  opinion  of 
the  witness,  and  not  a  fact.) 

Pennewill,  J.  — We  hardly  think  that  question  is  admiss- 
ible. 

Q.  In  what  way  have  you  suffered  any  damage  or  any  loss 
of  any  kind  by  virtue  of  this? 

A.     In  several  ways. 

Q.     In  what  way? 

A.  People  come  to  me  and  ask  me  about  it.  It  is  not  a 
very  nice  thing. 

Q.     Do  they  believe  it? 

(Objected  to  by  Mr.  Handy,  as  calling  for  the  opinion  of  the 
witness.) 

Pennewill,  J.: — If  he  knows,  he  may  answer. 

A.     They  cannot  help  but  believe  it. 

Q.  Do  you  know  what  people  think  of  you  as  a  result  of 
Mr.  Singles  having  said  this  about  you? 

A.     Yes,  sir. 

Q.     What  do  they  think  of  you? 

(Objected  to  by  Mr.  Handy,  as  calling  for  the  opinion  of  the 
witness.     Objection  overruled.) 

A.     He  said  that  a  cow  died,  and  that  I  cut  it  up  and  sold  it. 

Q.  We  are  not  talking  about  that — I  ask  you  by  virtue  of 
his  saying  that  you  swore  to  a  damned  lie,  do  you  know  what 
people  think  of  you,  with  respect  to  that  remark? 

A.     Some  of  them  think  it  is  so. 

Q.  Who  believes  it — what  person  out  there  that  you  have 
foimd,  believes  it  of  you? 

(Objected  to  by  Mr.  Handy,  on  the  same  ground  as  before 
stated,  and  as  not  in  cross  examination.) 
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Pennbwill,  J.: — ^This  is  strictly  in  cross  examination. 

A.  I  could  name  a  good  many  of  them,  but  I  just  haven't 
them  in  my  memory  now. 

Pennewill,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — This  is  an  action  known  in  law  as 
slander,  brought  by  the  plaintiff  against  the  defendant  to  recover 
damages  which  the  plaintiff  alleges  he  has  sustained  by  reason  of 
the  utterance  of  the  words  upon  which  the  action  is  based. 

The  words  charged  in  the  plaintiff's  declaration  as  constitut- 
ing the  slander  complained  of,  are  stated  to  have  been  uttered  by 
the  defendant  after  the  parties  had  had  a  trial  before  a  Justice  of 
the  Peace  in  the  town  of  Newport,  in  this  county, — ^it  being  alleged 
that  the  plaintiff  as  such  trial  swore  to  a  "damned  lie." 

The  defendant  admits  that  he  did  utter  the  words  charged, 
and  relies  as  a  defense  upon  his  plea  of  the  truth;  that  is  to  say, 
he  contends  that  the  words  he  uttered  were  true. 

The  words  of  the  alleged  slander  impute  to  the  plaintiff  a 
crime  punishable  by  the  laws  of  this  State,  and  are  actionable  in 
themselves.  In  such  a  case  the  law  presumes  malice,  and  im- 
plies that  the  plaintiff  has  sustained  some  damage,  but  the 
amount  thereof  is  for  the  jury  to  determine.  Upon  the  plea  of 
not  guilty  the  plaintiff  would  also  be  entitled  to  recover  such 
actual  or  compensatory  damages  as  he  may  have  shown  you  by 
the  proof  in  the  case  he  has  sustained,  if  any  such  proof  there  be. 

The  plaintiff  insists  that  he  has  proved  not  only  the  malice 
implied  by  law  from  the  character  of  the  slander,  but  that  ex- 
press malice  has  also  been  proved ;  that  is  to  say,  that  the  slander 
was  uttered  in  a  vindictive  and  malevolent  spirit  with  intent  to 
injure  the  plaintiff,  and  that,  therefore,  he  is  entitled  to  punitive 
or  exemplary  damages. 

Express  malice  must  be  proved;  it  is  never  implied  or  pre- 
sumed. It  may,  however,  be  proved  by  direct  or  indirect  evi- 
dence.    In  determining  whether  there  was  express  malice  in  this 
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case,  you  should  consider  all  the  facts  and  circumstances  dis- 
closed by  the  evidence  which  tend  to  show  the  motive  or  spirit 
which  actuated  the  words  complained  of. 

But  although  the  defendant  has  entered  the  plea  of  not 
guilty,  he  has  also  pleaded  the  truth  of  the  alleged  slanderous 
words,  and  upon  that  plea  he  relies. 

If  you  believe  the  defendant  has  clearly  and  fully  established 
by  the  evidence  that  the  plaintiff  did,  at  the  time  referred  to, 
and  upon  a  matter  material  to  the  case,  knowingly  swear  falsely, 
he  has  made  out  a  complete  defense  to  this  action,  and  your  ver- 
dict should  be  in  his  favor.  But  under  the  plea  of  the  truth  of 
the  alleged  slander,  or  defamatory  words,  the  burden  is  upon  the 
defendant  to  satisfy  the  jury  that  the  defamatory  words  he 
uttered  in  respect  to  the  plaintiff  were  true. 

If  the  defendant  has  not  satisfied  you  that  the  defamatory 
words  he  uttered  were  true,  the  plaintiff  would  be  entitled  to 
some  amount,  because  the  law  presumes  malice  from  the  charac- 
ter of  the  words  uttered.  He  would  be  entitled,  in  addition  there- 
to, to  any  damages  which  he  has  shown  by  the  evidence  he  actu- 
ally sustained  by  reason  of  the  slanderous  words.  And  he  would 
be  also  entitled  to  pimitive  or  exemplary  damages,  in  case  you 
are  satisfied  from  the  evidence  that  the  defamatory  words  were 
uttered  wantonly,  maliciously,  and  with  the  intent  to  injure  the 
plaintiff: 

If  you  do  not  believe  the  words  complained  of  were  uttered 
with  the  intent  to  injure  the  plaintiff,  you  cannot  include  in  your 
verdict  any  sum  by  way  of  exemplary  or  punitive  damages. 

It  is  for  you  to  determine,  gentlemen,  under  the  evidence  and 
the  instructions  we  have  given  you,  whether  the  plaintiff  is  en- 
titled to  recover,  and  if  you  conclude  he  is  so  entitled  you  must 
then  decide  for  what  amount  your  verdict  shall  be. 

Verdict  for  plaintiff  for  six  cents. 
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Joshua  R.  HuDsoN,Administrator  of  John  H.  Hudson,  deceased, 
vs.  William  L.  Williams. 

Debt — Note   under   Seal — Evidence — Presumption   of  Payment; 
Evidence  to  Rebut — Compromise;  Evidence  of—AdmiS' 

sions. 


1.  In  an  action  to  recover  the  amount  of  a  note  under  seal  more 
than  twenty  years  old,  upon  which  endorsements  of  payments  had  been 
made  by  the  holder  of  the  note ;  held  that  while  the  notes  were  admissible  in 
evidence,  the  endorsements  were  not. 

2.  Certain  testimony  tending  to  rebut  the  presumption  of  payment, 
including  an  offer  of  compromise  and  settlement,  admitted;  but  subse- 
quently stricken  out  by  order  of  the  Court,  leaving,  however,  any  atk- 
nowledgment  of  the  defendant  that  the  debt  was  not  paid. 

3.  An  admission  upon  the  part  of  the  defendant  of  the  existence  of 
the  debt  sued  for,  in  order  to  dispose  of  the  presumption  of  pa3rment  from 
the  lapse  of  twenty  years  after  maturity,  must  be  an  express  acknowledg- 
ment of  an  existing  debt. 

4.  In  order  to  exclude  distinct  admissions  of  tacts,  it  must  appear 
either  that  they  were  expresely  made  without  prejudice,  or  at  least  that 
they  were  made  under  the  force  of  a  pending  treaty,  and  into  which  the 
party  might  have  been  led  by  the  confidence  of  a  compromise  taking 
place.  Admissions  made  expressly  for  the  purpose  of  effecting  a  com- 
promise of  a  matter  under  controversy,  if  not  accepted,  cannot  be  proved 
against  the  party  making  them.  But  admissions  of  independent  facts  are 
receivable  in  evidence,  though  made  during  negotiations  for  a  compromise. 

(February  7.1908.) 
Lore,  C.  J.,  and  Pennewill,  J.,  sitting. 

Robert  C.  White  and  James  M.  TunneU  for  plaintiff. 

Charles  W.  CuUen  for  defendant. 

Superior  Court,  Sussex  Cotmty,  February  Term,  1908. 

Summons  Dbpt  to  recover  balance  due  on  a  note  for  $250.00, 
dated  September  1 3,  1883,  and  due  March  1,  1884, 
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See  further  facts  in  charge  of  Court. 

At  the  trial,  the  following  matters  of  evidence  were  ruled 
upon,  viz: 

Joseph  McCabe,  a  witness  being  produced  on  behalf  of  the 
plaintifif,  testified  that  he  knew  James  F.  Williams  in  his  lifetime, 
also  William  L.  Williams,  the  defendant,  that  he  remembered  the 
note  in  suit  and  identified  his  signature  as  a  witness  upon  the  same 
and  that  he  saw  both  William  L.  Williams  and  James  F.  Williams 
sign  the  said  note  and  acknowledge  it  to  be  their  hand  and  seal. 
Thereupon,  Mr.  White,  of  counsel  for  plaintiflE,  offered  said  note  in 
evidence,  together  with  endorsements  of  pajnnents  made  thereon 
by  the  plaintiff's  intestate.  Mr.  CuUen,  counsel  for  defendant, 
objected  to  the  admission  of  the  note  in  evidence,  on  the  ground 
that  the  debt  was  more  than  twenty  years  old  prior  to  the  bring- 
ing of  suit;  holding  that  the  note  was  presumed  to  have  been 
paid. 

Lore,  C.  J.: — We  understand  you  offer  the  note  in  evidence 
to  bind  the  defendant? 

Mr.  White:— Yes  sir. 

Pennewill,  J.: — ^This  witness  does  not  know  when  the 
credit  was  made  on  the  note^  does  he? 

Mr.  White: — No  sir;  he  does  not. 

Lore,  C.  J.: — How  does  it  appear  that  the  other  party  had 
anything  to  do  with  that  at  all?  You  have,  we  tmderstand,  no 
authority  to  the  effect  that  endorsements  by  the  holder  of  the 
note  can  bind  the  other  party.  We  think  the  note  should  be  ad- 
mitted, but  not  the  endorsements. 

Joshua  R.  Hudson,  the  plaintiff,  testified  that  William  L. 
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Williams,  the  defendant,  "came  to  see  me  about  the  note  about  a 
month  ago.  He  offered  to  pay  the  face  of  the  note, — $260.00." 
Mr,  Cullen,  counsel  for  defendant,  moved  to  strike  out  the 
above  answer,  as  to  said  offer,  as  irrelevant,  there  being  no  count 
in  the  plaintiff's  declaration  to  support  the  same. 

Lore,  C.  J.: — ^We  will  allow  the  answer  to  remain  in,  sub- 
ject to  instructions  to  the  jury  by  the  Court. 

By  Mr,  White: 

Q.     Did  he  say  anything  about  owing  or  not  owing  this  note? 

A.     He  said  he  knew  the  debt  had  not  been  paid. 

Q.  Do  you  know  anything  about  any  payments  that  were 
made  to  your  father  on  that  note? 

A.     No  sir;  I  do  not. 

Q.     Do  you  know  anything  about  any  oyster  shells? 

A.     Yes  sir;  I  know  he  got  some  oyster  shells. 

Q.     Do  you  know  how  they  were  to  be  applied? 

A.  To  payment  on  that  note.  Mr.  James  F.  Williams  fur- 
nished the  oyster  shells. 

(Mr,  CuUen  here  moved  to  strike  Out  the  above  answer  on 
the  ground  that  it  did  not  bind  the  defendant.  Mr.  White,  of 
counsel  for  plaintiff,  contended  that  said  testimony  rebutted  the 
presumption  of  payment.) 

Lore,  C.  J. : — We  admit  the  testimony,  subject  to  the  charge 
of  the  Court. 

Q.     When  was  that? 

A.     I  don't  exactly  know;  somewhere  about  nine  years  ago. 

Q.     Who  made  that  payment? 

A.    James  F.  Williams. 

(On  cross  examination,  the  witness  testified,  in  part,  as 
follows) : 

By  Mr,  Cullen: 

X.  Was  Mr.  Williams  talking  to  you  about  the  settlement 
of  this  suit? 
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A.     Yes  sir. 

X.     And  that  was  why  he  agreed  to  give  you  $250.00? 

A.     Yes  sir. 

X.     Was  that  in  compromise  of  this  suit? 

A.  No  sir;  he  told  me  to  go  and  see  my  sisters,  to  see  what 
they  said  about  it,  and  he  wanted  to  settle  it  if  he  could  for  $250. 

X.     Was  that  all  that  was  due  on  the  note? 

A.     No  sir;  that  was  just  the  principal. 

X.  Were  there  any  other  matters  of  dispute  between  you 
and  William  L.  Williams? 

A.     No  sir. 

X.  Was  there  any  settlement  between  you  and  him  of  the 
matters  of  difference? 

A.     Yes  sir;  if  I  had  agreed  to  it,  but  I  didn't  agree  to  it. 

(Mr,  Cullen  here  moved  to  strike  out  the  testimony  of  the 
witness  in  direct  examination  as  to  oyster  shells). 

Lore,  C.  J. : — We  think  all  that  he  said  about  those  oyster 
shells  ought  to  go  out,  and  also  all  that  he  said  in  reference  to  a 
compromise  and  settlement  by  part  payment  of  the  claim, 
leaving  only  his  acknowledgment  that  the  debt  was  not    paid. 

Lore,  C.  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^This  is  an  action  of  debt  brought  by 
Joshua  R.  Hudson,  Administrator  of  John  H.  Hudson,  against 
William  L.  Williams,  upon  a  joint  note  or  instrument  under 
seal,  made,  by  James  L.  Williams  and  William  L.  Williams  to- 
getter,  which  bears  date  September  13,  1883,  for  the  payment  of 
tte  sum  of  $250.00,  and  was  due  on  the  first  of  March,  1884. 

One  of  the  defendants,  we  understand,  has  died,  and  the 
suit  therefore  is  brought  against  the  remaining  defendant, 
WiUiam  L.  Williams,  the  one  who  is  the  defendant  in  this  suit. 
The  claim  is  for  $250.00  with  interest  from  September  13, 1883, 
with  a  credit  of  $40.00  on  the  4th  of  April,  1890 ,  and  $6.00  in  the 
year  1900. 
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To  this  the  defendant  sets  up  two  pleas,  nil  debet  and  pay- 
ment, upon  which  latter  we  understand  the  defendant  chiefly  re- 
lies. The  defendant's  claim  is  that  this  note  having  been  made, 
and  due  on  the  first  of  March,  1884,  the  presumption  of  law  is 
that  it  was  paid  twenty  years  thereafter,  that  is,  about  1904,  un- 
less that  presumption  of  pa)nnent  is  rebutted  by  proof  in  this  case. 
That  is  really  the  question  before  you  now. 

The  plaintiff  claims  in  this  case  that  there  has  been  a  distinct 
admission  upon  the  part  of  William  L.  Williams,  the  defendant, 
of  the  existence  of  this  debt,  the  purport  of  which  you  will  re- 
member. In  order  for  such  a  claim  to  dispose  of  the  presumption 
of  payment  from  the  lapse  of  twenty  years  after  maturity,  we 
say  to  you  that  such  an  acknowledgment  must  be  an  express  ac- 
knowledgment of  an  existing  debt.  It  is  claimed  on  the  part  of 
the  defendant  that  that  acknowledgment  was  made  in  an  eflFort 
to  compromise  the  suit  between  the  parties.  The  law  does  en- 
courage the  adjustment  and  settlement  of  suits  and  trials,  made 
out  of  Court.  But  while  that  rule  is  good  and  applies  to  all 
matters  pertaining  particularly  to  the  offer  of  settlement,  yet  it 
does  not  also  include  all  statements  of  fact. 

The  rule  of  law  upon  that  subject  is  very  clearly  stated  in 
1  Greenleaf  on  Evidence,  Section  192,  page  322:  "In  order  to  ex- 
clude distinct  admissions  of  facts,  it  must  appear  either  that  they 
were  expressly  made  without  prejudice,  or,  at  least,  that  they 
were  made  under  the  force  of  a  pending  treaty,  and  into  which  the 
party  might  have  been  led  by  the  confidence  of  a  compromise 
taking  place.** 

The  rule  is  also  well  settled  in  American  and  English  Encyc- 
lopaedia of  Law  (2nd  Ed,)  Volume  1,  page  714:  ''Admissions 
made  expressly  for  the  purpose  of  effecting  a  compromise  of  a 
matter  under  controversy,  and  offers  of  money  to  buy  peace,  if 
not  accepted,  cannot  be  proved  against  the  party  making  them. 
But  admissions  of  independent  facts  are  receivable  in  evidence, 
though  made  during  negotiations  for  a  compromise.'* 

And  in  the  case  of  Schofield  vs,  Parlin  (61  Fed.  Rep,,  804), 
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the  Court  used  this  language:  "Where  the  execution  of  the  con- 
tract sued  on  is  denied  by  the  defendant,  the  latter  offering  to 
compromise  the  claim  and  making  an  express  recognition  of  the 
contract  is  admissible  in  evidence  as  an  admission  of  the  execu- 
tion of  the  contract." 

We  have  been  asked  by  counsel  for  the  defendant  to  direct 
you  to  return  a  verdict  for  the  defendant.  This  we  decline  to  do. 
We  leave  the  matter  for  you  to  say  under  the  evidence  in  this 
case,  whether  the  presumption  of  payment  in  this  case  has  been 
rebutted  under  the  law  as  we  have  read  it  to  you,  governing  the 
evidence  as  you  have  heard  it. 

If  from  that  evidence  you  are  satisfied  that  there  has  been  a 
distinct  acknowledgment  of  indebtedness  upon  the  note  on  the 
part  of  the  defendant  within  twenty  years  before  the  bringing  of 
this  suit,  your  verdict  should  be  for  the  plaintiff;  but  if,  on  the 
other  hand,  you  are  not  so  satisfied,  your  verdict  should  be  for  the 
defendant. 

We  will  say  to  you  that  this  endorsement  on  the  note  is  not 
in  evidence  and  is  not  to  be  considered  by  you;  also  all  testimony 
which  the  Court  has  excluded,  you  are  not  to  consider. 

Verdict  for  plaintiff  for  $566.40. 
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Francesco  Valbnte  vs,  American  Bridge  Company,  a  cor- 
poration existing  under  the  laws  of  the  State  of  New  Jersey. 

Personal  Injuries — Negligence — Evidence  —  Pleading  —  Rules— 
Sufficient    Number  of  Co-Employees — Primary  Duties   of 
Master — Instructions  to  Employee — Assumption  of  Risk — 
Fellow  Servants — Jury  to  Determine, 

1.  An  averment  of  negligence  contained  in  the  plaintiffs  declara- 
tion, being  simply  that  the  employee,  who  was  an  Italian,  did  not  under- 
stand English,  and  was  put  under  the  charge  of  people  who  did  not  under- 
stand Italian,  held  insufficient. 

2.  Held,  that  the  specifications  contained  in  the  plaintiffs  decla- 
ration did  not  show  that  the  employments  were  such  as  that  the  question 
of  an   unsafe  place  would   arise. 

3.  The  specifications  in  regard  to  rules  contained  in  the  declaration 
failing  to  show  that  any  injury  resulted  from  the  absence  of  rules,  held 
insufficient. 

4.  A  count  in  the  declaration  averred  that  the  injury  resulted  from 
failure  on  the  part  of  the  defendant  to  employ  a  sufficient  number  of 
fellow  servants  to  assist  in  the  work  that  was  being  done.  Held,  sufficient, 
although  the  ignorance  of  the  employee  of  the  ri3c  was  not  averred. 

5.  If  the  servant  is  inexperienced  and  unacquainted  with  the  dan- 
gers incident  to  the  employment  in  which  he  is  about  to  engage,  it  is  the 
duty  of  the  master  to  give  him  proper  instructions  as  to  the  employment 
and  to  warn  him  against  its  dangers.  The  master  may,  in  giving  him 
such  instructions  and  warnings,  in  the  absence  of  knowledge  to  the  con- 
trary, assume  that  the  servant  has  the  knowledge  and  discernment  which 
a  person  of  his  age  and  intelligence  ordinarily  possesses. 

6.  The  servant  assumes  no  risk  as  to  the  primary  duties  of  the  mas- 
ter, but  does  assume  all  the  ordinary  risks  incident  to  the  employment, 
including  the  negligence  of  a  fellow  servant. 

7.  The  question,  whether  the  persons  engaged  in  loading  iron 
columns  on  a  car  were,  or  were  not,  the  fellow  servants  of  the  plain  ti 3 
engaged  in  painting  the  iron  column  which  was  first  placed  on  the  car, 
submitted  to  the  jury  for  determination. 

(June  10,  1907;  February  12.  1908.) 

Lore,  C.  J.,  and  Grubb  and  Pennewill,  J.  J.,  sitting,  at 
the  hearing  upon  the  demurrer.  Associate  Judges  Spruancb 
and  BoYCE  sitting  at  the  trial. 
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Leonard  E.  Wales  for  plaintiff. 

WilUam  S,  Hilles  for  defendant. 

Superior  Court,  New  Castle  County,  May  Term,  1907. 

Action  on  the  Case  to  recover  damages  for  personal  injuries. 

Demurrer. 

Plaintiff's  declaration  consisted  of  four  counts.  The  first 
count  was  as  follows: 

**1.  For  That  Whereas,  heretofore,  to  wit,  at  the  time 
of  the  happening  of  the  grievances  hereinafter  mentioned,  the 
said  defendant  was  and  still  is  a  corporation  existing  under  the 
laws  of  the  State  of  New  Jersey,  and  as  such  corporation,  oper- 
ated and  carried  on  a  certain  mill  and  manufacturing  establish- 
ment in  New  Castle  County  and  State  of  Delaware  aforesaid, 
for  the  manufacture  inter  alia  of  bridges,  bridge  material  and 
structural  iron  work;  and  the  said  plaintiff,  at  the  time  aforesaid, 
was  employed  by  the  defendant  as  a  workman  in  its  said  business; 
that  while  so  employed,  it  became  and  was  the  duty  of  the  said 
defendant  not  to  subject  the  said  plaintiff,  in  the  course  of  his 
employment,  to  any  risks  against  which  he  could  be  guarded  by 
reasonable  diligence  on  the  part  of  the  said  defendant;  yet  the 
said  defendant,  not  regarding  its  duty  in  that  behalf,  on  the 
eighteenth  day  of  July,  A.  D.  1906,  at  the  Coimty  aforesaid, 
negligently  and  carelessly  ordered  and  directed  the  said  plaintiff, 
(who  was  then  and  there,  to  the  knowledge  of  said  defendant, 
an  Italian,  unacquainted  with  and  unable  to  speak  or  to  under- 
stand the  English  language,  and  without  previous  knowledge 
or  instruction  in  such  line  of  emplojmient),  to  work  on  a  certain 
railroad  car,  commonly  known  as  a  gondola  car,  painting  certain 
long  and  heavy  beams  or  pieces  of  structural  iron  at  the  same 
time  said  car  was  being  loaded  with  like  heavy  beams  or  pieces 
of  structural  iron,  by  certain  other  employees  of  the  said  defen- 
dant,—  said  last  mentioned  employees  using,  by  its  order  and 
direction,  for  such  purpose,  two  certain  wheel  pulleys  or  trolley 
cranes,  each  with  heavy  iron  chains  and  a  hook  thereto  attached. 
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composing  the  sling  in  which  the  heavy  beams  or  pieces  of  struc- 
tural iron  were  successively  fastened  and  afterwards  moved  and 
conducted  over  toward  and  placed  upon  said  car, — said  pulleys 
or  cranes  being  suspended  from  and  adjusted  to  nm  along  a 
beam  or  girder  in  the  roof  of  the  defendant's  mill,  and  being  oper- 
ated wholly  by  hand;  that  the  other  said  employees  then  and 
there  engaged  in  loading  said  car,  by  means  of  the  pulleys  or 
cranes,  in  the  manner  aforesaid,  were  unable  to  speak  or  to  under- 
stand the  Italian  language. — all  of  which  said  several  premises 
being  well  known  to  the  said  defendant.  And  the  said  plaintiff 
avers  that  while  he  was  at  work  as  aforesaid,  on  said  railroad  car, 
in  the  diligent  discharge  of  his  duties  in  obedience  to  the  order 
and  direction  of  the  defendant  and  while  in  the  exercise  of  due 
care  and  caution  on  his  part,  and  ignorant  of  the  risk  or  danger 
to  which  he  was  subjected,  he  was  painting  a  certain  beam  or 
piece  of  structural  iron,  with  his  back  toward  the  other  said 
employees,  who  were  engaged  in  loading  said  railroad  car,  in  the 
manner  aforesaid,  a  certain  other  heavy  beam  or  piece  of  struct- 
ural iron  after  being  by  them  then  and  there  conducted  and 
carried  by  means  of  said  pulleys  or  cranes  over  said  railroad  car, 
from  a  point  in  the  rear  of  the  said  plaintiff,  escaped  from  the 
management  and  control  of  the  said  employees  in  charge  of  the 
same,  and  without  any  notice  or  warning  given  to  the  said  plain- 
tiff by  the  said  defendant  of  its  approach  and  without  any  oppor- 
tunity on  the  part  of  the  plaintiff  to  avoid  being  injured  thereby, 
said  heavy  beam  or  piece  of  structural  iron  became  and  was 
suddenly  loosened  or  detached  from  the  slings  in  which  it  was 
fastened,  and  fell  down  upon  and  struck  against  the  right  foot  of 
the  said  plaintiff,  and  thereby  his  right  foot  was  so  crushed  and 
injured,  that  it  was  necessary  afterwards  to  amputate  the  same; 
and  by  means  of  the  premises,  the  said  plaintiff  was  crippled  for 
life,  (and  otherwise  crushed  and  injured,  and  made  sick,  sore, 
lame  and  disordered,  whereby  the  said  plaintiff  also  suffered 
very  great  pain  for  a  long  time  thereafter,  to  wit,  hitherto,  and  by 
reason  of  the  premises,  hath  been  prevented  from  the  time  of  his 
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injuries  aforesaid  hitherto,  and  will  be  prevented  during  his 
life,  from  doing  and  performing  work  and  labor  for  his  support, 
and  was  obliged  to  lay  out  and  expend  large  sums  of  money,  to 
wit,  the  sum  of  Five  Hundred  Dollars  ($500.00)  and  became 
and  was  liable  for  the  pajmient  of  other  sums  of  money,  in  and 
about  the  treatment  and  endeavoring  to  be  healed  of  the  injuries 
aforesaid,  to  the  damage  of  the  said  plaintiff  in  the  sum  of  Ten 
Thousand  Dollars  ($10,000.00),  and  therefore  he  brings  his  suit, 
&c." 

In  the  second  count  the  negligence  of  the  defendant  was 
alleged  as  follows: 

"That  the  said  defendant  then  and  there  owed  to  the  said 
plaintiff,  while  in  its  employ,  the  duty  to  furnish  him  with  a 
reasonably  safe  place  in  which  to  work,  yet  the  said  defendant, 
not  regarding  its  duty  in  that  behalf,  negligently  and  carelessly 
failed  to  provide  the  plaintiff  with  a  reasonably  safe  place  in 
which  to  work,  but  negligently  and  carelessly  placed  him  in  a 
position  of  great  danger,  in  that  on  or  about  the  eighteenth  day 
of  July,  A.  D.  1906,  by  the  order  and  direction  of  the  said  defen- 
dant, the  plaintiff  was  removed  and  transferred  from  the  work  for 
which  he  was  originally  engaged,  under  an  Italian  foreman  or 
boss,  as  a  trench  digger,  and  set  to  work  under  a  forman  or  boss 
who  did  not  know  or  understand  the  Italian  language,  painting 
long  and  heavy  beams  or  pieces  of  structural  iron  without  any 
previous  instruction  being  given  to  said  plaintiff  as  to  his  duties 
in  connection  with  such  work,  and  also  without  having  any 
notice  or  warning  from  the  defendant  of  the  risks  and  dangers 
incident  thereto.  And  the  said  plaintiff  avers  that  on  the  day 
and  year  aforesaid,  while  he  was  at  work  in  the  main  or  "bridge 
shop,"  in  obedience  to  the  order  and  direction  of  the  defendant, 
on  a  railroad  car  which  was  of  the  kind  commonly  known  as  a 
gondola  car,  ignorant  of  any  risk  or  danger,  and,  in  the  exercise 
of  due  care  and  caution  on  his  part,  was  painting  a  certain  heavy 
beam  or  piece  of  structural  iron,  certain  other  employees,  by  the 
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order  and  direction  of  the  defendant," — ^was  injured  as  afore- 
said. 

The  third  cotrnt  made  the  following  allegations  as  to  defen- 
dant's negligence: 

'That  to  the  plaintiff,  while  so  employed  as  aforesaid  on 
said  railroad  car,  while  the  same  was  being  loaded  in  the  manner 
aforesaid,  the  defendant  owed  the  duty  of  providing  an  adequate 
number  of  competent  fellow-servants  to  assist  in  the  proper 
handling  and  management  of  said  beams  or  pieces  of  structural 
iron,  yet  the  said  defendant,  not  regarding  its  said  duty  in  that 
behalf,  negligently  and  carelessly  omitted  to  employ  a  stifficient 
number  of  competent  fellow-servants,  but  had  then  and  there 
only  four  men  to  assist  in  the  work  aforesaid,  so  that  on  the 
eighteenth  day  of  July,  A.  D.  1906,  at  the  County  of  New  Castle 
aforesaid,  while  the  plaintiff  was  at  work  on  said  railroad  car 
in  obedience  to  the  order  and  direction  of  said  defendant,  and  in 
the  exercise  of  due  care  and  caution  on  his  part,  a  certain  long  and 
heavy  beam  or  piece  of  structural  iron,  of  very  great  size  and 
weight,  then  and  there  being  conducted  by  means  of  the  pulleys 
or  cranes  aforesaid,  from  a  point  in  said  Mill  in  the  rear  of  the 
said  plaintiff,  and  without  any  notice  or  knowledge  on  his  part 
of  its  approach,  by  reason  of  the  inadequate  number  of  employees 
in  charge  of  the  same,  during  the  time  aforesaid,  escaped  from 
their  control  and  management,  when  and  as  soon  as  it  reached  a 
point  over  said  car  where  the  plaintiff  was  at  work,  and  suddenly 
becoming  loosened  or  detached  from  the  slings  in  which  it  had 
been  placed  or  fastened,  fell  down  upon  and  one  end  thereof 
struck  against  the  right  foot  of  the  said  plaintiflf,  badly  crushing 
and  injuring  the  same,**  etc. 

The  fourth  count  alleged  the  defendant's  negligence  as 
follows: 

«*4,  *  *  *  *  ^jjg^t  ^Q  ^|jg  plaintiff,  while  so  employed, 
the  defendant  owed  the  duty  of  making  and  promulgating  proper 
rules  and  regulations  for  the  government  of  himself  and  other 
fellow-servants  of  the  said  defendant,  in  the  operation  of  the  said 
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business, — ^the  same  being  of  such  a  dangerous  and  complex 
nature  as  to  reasonably  require  such  rules  and  regulations, — 
particularly  with  respect  to  the  instructions  to  be  given  to  such 
employees  as  were  foreigners,  and  unable  to  speak  or  to  under- 
stand the  English  language,  and  also  in  relation  to  placing  them 
at  work    under  foremen    or  bosses,  and  with  fellow  laborers 
or  employees,  who  could  not  speak  or  undersand  the  language 
familiar  to  such  foreign  workmen  or  employees;  yet  the  said 
defendant,  not  regarding  its  said  duty  in  that  behalf,  on  the 
eighteenth  day  of   July,  A.  D.  1906,  had  not  made  or  promul- 
gated any  such  rules  as  aforesaid,  and  by  reason  thereof,  on  the 
day  and  year  last  aforesaid,  at  the  county  aforesaid,  the  said 
defendant  negligently  and  carelessly  conducted  and  carried,  by 
means  of  certain  wheel  pulleys  or  trolley  cranes,  each  suspended 
from  and  adjusted  to  run  along  a  beam  or  girder  in  the  roof  of  its 
said  Mill,  a  certain  long  and  heavy  beam  or  piece  of  structural 
iron,  from  a  point  on  the  floor  of  said  Mill,  over  and  towards  a 
railroad  car,  commonly  known  as  a  gondola  car,  upon  which  said 
iron  beam  was  to  be  loaded,  and  also  upon  which  he,  the  said 
plaintiflf,  was  then  and  there  at  work  by  the  order  and  direction 
of  the  said  defendant,  in  the  exercise  of  due  care  and  caution  on 
his  part,  and  unaware  of  the  approach  from  behind  him  of  the 
pulleys  or  cranes  aforesaid,  supporting  and  carrying  said  heavy 
iron  beam;  that  as  said  pulleys   or  cranes  carrying  said  heavy 
iron  beam  reached  a  point  over  the  car  on  which  the  said  plaintiflf 
was  at  work,  by  and  through  the  carelessness  and  negligence  of 
the  said  defendant  in  not  making  and  promulgating  proper  rules 
and  regulations  as  aforesaid,  the  said  plaintiff  had  no  notice  or 
-warning  of  approaching  danger  and  an  opportunity  to  avoid 
being  injured,  and  said  iron  beam  suddenly  becoming  loosened 
and  detached  from  the  slings  in  which  it  was  fastened,  fell  down 
upon  and  one  end  thereof  struck  against  the  right  foot  of  the 
said  plaintiff,  and  thereby  it  became  and  was  so  badly  crushed 
and  injured,  that  it  was  necessary  afterwards  to  amputate  the 
same,  and  by  means  of  the  premises,  the  said  plaintiff  was  crippled 
for  life,"  etc. 
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Hilles,  for  defendant,  filed  the  following  demurrers  to  the 
above  declaration: 

**As  to  the  first  and  second  counts. 

"(1)  That  it  does  not  appear  wherein  the  said  defendant 
is  claimed  to  have  been  negligent. 

**(2)  There  is  no  charge  of  negligence  against  the  said  de- 
fendant set  forth  in  the  said  count. 

**As  to  the  third  count. 

"(1)  It  does  not  appear  therefrom  wherein  the  said  defen- 
dant is  alleged  to  be  negligent. 

"(2)  It  does  not  appear  therefrom  how  many  employees 
should  have  been  engaged  in  the  work  then  being  done  by  the 
said  defendant.  It  does  not  appear  therefrom  how  many  em- 
ployees were  engaged  by  the  said  defendant. 

**(3)  It  does  not  appear  therefrom  that  the  said  plaintiff 
was  ignorant  of  the  risks,  if  any,  to  which  he  was  subjected  by 
reason  of  the  alleged  insufficiency  of  the  number  of  employees  of 
the  said  defendant  engaged  in  the  work  aforesaid. 

**As  to  the  fourth  count. 

*'(!)     That  the  said  count  is  double. 

"(2)  It  does  not  appear  therefrom  what  rules  or  regula- 
tions the  said  defendant  should  have  promulgated  and  enforced. 

"(3)  It  does  not  appear  therefrom  that  the  accident  was 
due  to  a  failure  of  the  said  defendant  to  promulgate  roles  and 
regulations. 

**(4)  That  there  is  no  negligence  charged  in  the  said  count 
as  against  the  said  defendant." 

Wales,  for  plaintiff,  in  support  of  the  narr,  contended: 

1.  The  first  count  alleges  a  distinct  breach  of  duty  imposed 
by  law  on  the  defendant,  namely;  not  subjecting  the  plaintiff  to  a 
risk  against  which  he  could  have  been  guarded  by  reasonable 
diligence,  and  the  count  fully  describes  the  negligent  acts  connect- 
ed with  the  alleged  breach. 
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Donoko  VS.  Railway  Co.,  4  Pennewill  55;  Jones  vs.  Railway 
Co.,  lb.  201;  Coughlin  vs.  Blumenthal,  96  Fed.  920. 

2.  The  second  count  charges  the  defendant  with  the  duty 
of  furnishing  the  plaintiff  a  reasonably  safe  place  in  which  to 
work,  and  alleges  a  violation  of  this  duty  by  the  defendant  with 
the  particular  facts  and  circumstances.  Negligence  is  clearly 
charged. 

Authorities  supra. 

3.  The  gravamen  of  the  complaint  in  the  third  count  is  the 
failure  on  the  part  of  the  defendant  to  employ  a  sufficient  num- 
ber of  competent  fellow-servants.  It  is  not  necessary  for  the 
plaintiff  to  specify  how  many  employees  should  have  been  en-, 
gaged  in  the  work  at  the  time  the  injury  occurred.  A  pleader  is 
not  bound  to  set  forth  facts  or  circumstances,  the  knowledge  of 
which  is  more  properly  or  peculiarly  in  the  opposite  party  or  de- 
tail the  circumstances  minutely.  The  defendant  is  informed 
with  reasonable  certainty  of  what  is  proposed  to  be  proved,  and 
has  a  fair  opportunity  to  meet  facts  alleged  in  preparing  its  de- 
fense. 

King  vs.  Railway  Co.,  1  Pennewill  452;  Jones  vs.  Railway 
Co.,  lb.  201. 

The  generally  accepted  doctrine  does  not  require  an  in- 
jured employee,  in  addition  to  charging  specific  negligence  that 
he  was  ignorant  of  the  risk  or  did  not  know  the  condition  of  the 
defective  instrumentality. 

2  Labatt  on  M.  &  5.,  Section  857  (cases  cited). 

4.  A  count  is  double  only  when  it  alleges  several  distinct 
and  independent  breaches  of  duty.  Mere  diversity  of  facts  will 
not  render  it  double  when  all  of  the  facts  taken  together  tend  to 
the  statement  of  one  point  or  ground  of  recovery. 

Mullen  vs.  Blumenthal  Pennewill  476;  Jarman  vs.  Windsor, 
2  Harr.  162;  2  Labatt  onM.&S.,  Sec.  861;  7  Ency.  of  PI.  &  Pr., 
237,  238. 

A  plaintiff  is  not  required  to  specify  in  his  declaration  any 
particular  rule  which  in  his  view  should  have  been  made. 


Digitized  by 


Google 


564  SUPERIOR  (X)URT. 


OPINION. 


Couglin  vs.  Blumenthal,  96  Fed.  920. 

The  fourth  count  alleges  the  defendant's  failure  to  make 
and  promulgate  proper  rules  and  sets  forth  in  what  respect  such 
rules  were  lacking,  and  also  charges  that  by  reason  of  such  failure 
and  neglect  on  the  part  of  the  defendant,  injury  occurred.  Neg- 
ligence could  not  be  more  specifically  charged." 

Lore,  C.  J.: — After  careful  consideration  of  the  demurrers 
filed  to  the  declaration  in  this  case  and  the  arguments  of  counsel, 
the  Court  have  reached  the  conclusion  that  the  demurrer  to  the 
first  count  of  the  declaration  should  be  sustained.  The  aver- 
ment of  negligence  therein  on  the  part  of  the  defendant  company 
seems  to  be  simply  that  the  employee,  who  was  an  Italian,  did 
not  understand  English  and  was  put  under  the  charge  of  people 
who  did  not  understand  Italian. 

The  second  count  embraces  the  averment  of  an  unsafe 
place,  and  we  think  the  specifications  therein  are  not  such  em- 
plo3rments  as  an  unsafe  place  would  enter  into  at  all,  and  there- 
fore sustain  the  demurrer  to  that  count. 

In  the  fourth  count  the  charge  is  that  there  were  no  sufficient 
rules  published.  In  the  specifications  there  the  plaintiff  does 
not  rely  broadly  upon  the  fact  that  there  were  no  proper  rules, 
but  upon  other  matters,  and  therefore  we  think  that  the  specifi- 
cations fail  to  show  that  any  injury  resulted  from  the  absence  ot 
rules.     We  sustain  the  demurrer  to  the  fourth  count. 

In  the  third  count  it  is  averred,  however,  that  the  injury  re- 
sulted from  a  failure  on  the  part  of  the  defendant  to  employ  a 
sufficient  number  of  competent  fellow-servants  to  assist  in  the 
work  that  was  being  done.  We  think  with  respect  to  that  coimt 
that  the  demurrer  should  be  overruled.  We  do  not  think  that 
it  is  absolutely  necessary  that  the  ignorance  of  the  employee  of 
the  risk  should  be  averred. 

(The  declaration  was  thereupon  amended  in  accordance 
with  the  above  rulings,  and  the  case  was  tried  at  the  January 
Term,  1908,  before  Associate  Judges  Spruance  and  Boycb.) 
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BoYCE,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — Franscesco  Valente,  the  plaintiff 
in  this  action,  seeks  to  recover  from  the  American  Bridge  Comp- 
any, the  defendant,  damages  for  personal  injuries,  which,  it  is 
alleged,  were  occasioned  by  reason  of  the  negligence  of  the  de- 
fendant company,  on  the  18th  day  of  July,  A.  D.  1906,  while  at 
work  for  the  defendant  company,  on  a  gondola  car,  at  Edge  Moor, 
near  this  City. 

The  plaintiff  by  the  several  counts  relied  on  in  his  declara- 
tion, charges  substantially  (1)  that  the  defendant  company  neg- 
ligently subjected  him  to  unnecessary  dangers  and  risks  against 
which  he  could  have  been  guarded  by  reasonable  diligence  on  the 
part  of  the  company;  (2)  that  it  negligently  failed  to  provide  him 
with  a  reasonably  safe  place  in  which  to  work;  (3)  that  it  negli- 
gently failed  to  make  and  promulgate  proper  rules  for  the  govern- 
ment and  protection  of  its  employees;  and  (4)  that  it  negligently 
failed  to  reasonably  instruct  him  as  to  his  duties  and  to  warn  him 
of  the  risks  and  dangers  coimected  therewith. 

The  plaintiff  is  an  Italian,  and  it  is  claimed  that  he  is  unable 
to  speak  or  understand  the  English  language;  that  originally, 
and  for  about  a  month  and  a  half  previous  to  the  time  of  the 
accident,  he  had  been  employed  by  the  defendant  as  a  laborer 
for  outside  work  under  an  Italian  foreman;  that  on  or  about  the 
18th  day  of  July  A.  D.  1906,  by  direction  of  another  foreman,  he 
was  set  to  work  on  a  gondola  car,  painting  a  long  and  heavy 
piece  of  structural  iron  which  had  been  placed  lengthwise  on  the 
car;  that  while  so  engaged,  in  obedience  to  his  orders,  he  being  in  a 
stooping  posture,  other  employees  back  of  him  undertook,  with- 
out notice  or  warning  to  him,  to  remove  and  conduct  by  means 
of  trolley  cranes  a  like  heavy  piece  of  structural  iron  towards, 
over  and  upon  said  car,  suddenly  striking  against  the  frame  or 
column  which  he  was  painting,  and  caused  the  same  to  fall  over 
and  upon  his  right  foot,  and  so  crushed  and  injured  it  as  that  it 
was  afterwards  necessary  to  amputate  it.  It  is  claimed  that  the 
plaintiff  was,  at  the  time  of  the  accident,  in  the  exercise  of  due 
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care  and  caution,  and  that  he  was  ignorant  of  the  risks  and  dang- 
ers incident  to  the  work  in  which  he  was  then  engaged. 

It  is  conceded  that  the  plaintiff  was  seriously  injured  on  the 
said  18th  day  of  July,  A.  D.  1906,  while  engaged  in  painting  an 
iron  column  which  had  been  placed  on  said  car  shortly  before  the 
plaintiff  had  been  directed  to  go  on  the  car.  The  defendant 
denies,  however,  that  the  said  injtuies  were  occasioned  by  the 
negligence  of  the  company,  and  insists  that  they  were  caused  by 
one  or  more  of  the  fellow-servants  of  the  plaintiff  engaged  in  a 
common  employment;  for  which  it  is  contended  that  the  defen- 
dant is  not  legally  liable. 

The  relation  existing  between  the  defendant  company  and 
the  plaintiff,  at  the  time  of  the  accident,  was  that  of  master  and 
servant. 

The  primary  duties  of  the  master  so  far  as  the  pleadings 
and  evidence  in  this  case  reqtiire  us  to  enumerate,  are  these: 
He  must  furnish  his  servant  with  a  reasonably  safe  place  in  or 
upon  which  to  work,  and  promulgate  rules  for  the  government 
and  protection  of  his  servants  in  operating  his  business,  where 
the  extent  of  it  exceeds  the  limits  of  his  personal  supervision. 
If  the  master  fails  to  observe  these  primary  duties  imposed  upon 
him  and  injury  results  to  his  servant  for  such  failure,  without  the 
fault  of  the  servant,  he  will  be  liable  therefor  on  the  ground  of 
negligence.  And  he  cannot  delegate  these  duties  to  another 
and  thereby  escape  liability  for  the  non-performance  of  them. 

If  the  servant  is  inexperienced  and  unacquainted  with  the 
dangers  incident  to  the  employment  in  which  he  is  about  to 
engage,  it  is  the  duty  of  the  master  to  give  him  proper  instruc- 
tions as  to  the  emplo3rment  and  to  warn  him  against  its  dangers. 
The  master  may,  in  giving  him  such  instructions  and  warnings, 
in  the  absence  of  knowledge  to  the  contrary,  assume  that  the 
servant  has  the  knowledge  and  discernment  which  a  person  of 
his  age  and  intelligence  ordinarily  possesses. 

The  place  furnished  in  or  upon  which  to  work  need  not  be  the 
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safest  nor  the  best.     It  is  sufficient  if  it  be  reasonably  safe  and 
adapted  to  the  purpose  of  the  employment. 

The  servant  assumes  no  risk  whatever  as  to  the  primary 
duties  imposed  upon  the  master,  at  the  time  he  enters  upon  his 
employment;  but  he  does  assume  all  the  ordinary  risks  incident 
to  the  employment,  including  the  negligence  of  a  fellow-servant 
in  the  same  general  emplojmient.  And  the  servant  is  required 
to  exercise  due  care  and  caution  in  the  course  of  his  employment 
so  as  to  avoid  the  dangers  and  risks  of  injuries  incident  thereto; 
for  the  master,  if  he  has  performed  the  primary  duties  required 
of  him,  is  not  an  insurer  of  the  safety  of  his  servant. 

This  action  is  based  upon  the  alleged  negligence  of  the  de- 
fendant. The  burden  of  proving  such  negligence  is  upon 
the  plaintiff,  and  it  must  be  proved  to  yoiu*  satisfaction  by  a  pre- 
ponderance of  the  evidence,  for  negligence  is  never  presumed. 
Whether  there  was  any  negligence,  at  the  time  of  the  accident, 
and  whose,  must  be  determined  by  you  from  the  evidence,  under 
all  the  facts  and  circumstances  detailed  to  you  by  the  witnesses 

Negligence,  in  a  legal  sense,  has  been  defined  to  be  the  failure 
to  observe  for  the  protection  of  the  interests  of  another  person 
that  degree  of  care,  precaution  and  vigilance  which  the  circtmi- 
stances  justly  demand,  whereby  such  other  person  suffers  injury. 
To  entitle  the  plaintiff  to  recover  in  this  action,  he  must  satisfy 
you  that  the  injuries  complained  of  resulted  from  the  negligence 
of  the  defendant,  and  that  at  the  time  of  the  accident  he  was 
without  any  fault  or  negligence  which  proximately  entered  into 
and  contributed  to  his  injuries.  For  if  at  that  time  his  negli- 
gence did  proximately  contribute  to  his  injuries,  it  would  de- 
feat his  right  to  recover. 

The  burden  of  proving  negligence  on  the  part  of  the  defen- 
dant rests  upon  the  plaintiff,  and  the  burden  of  proving  negligence 
on  the  part  of  the  plaintiff  rests  upon  the  defendant. 

We  have  been  requested  to  instruct  you  to  render  a  verdict 
for  the  defendant.    This  we  decline  to  do.     And  we  submit  to 
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you  the  question,  whether,  under  the  evidence,  considered  in 
connection  with  the  law  announced  to  you  by  the  Court,  your 
verdict  should  be  for  the  plaintiff  or  the  defendant.  In  endeavor- 
ing to  arrive  at  a  proper  verdict,  you  should  determine  from  the 
evidence,  (1)  whether  the  defendant  did  furnish  the  plaintiff 
with  a  reasonably  safe  place  in  and  upon  which  to  work;  and  (2) 
whether  the  plaintiff,  by  reason  of  inexperience,  inability  to 
speak  or  understand  the  English  language,  and  from  want  of 
proper  instructions,  was,  in  fact,  without  knowledge  of  the  danger 
attending  his  work  on  the  car. 

If  you  find  that  the  defendant  did  not  furnish  the  plaintiff 
with  a  reasonably  safe  place  in  and  upon  which  to  work,  or  that 
the  defendant  did  not  properly  instruct  him  as  to  the  dangers 
incident  to  the  emplojmient,  and  that  the  injuries  to  the  plaintiff 
resulted  in  consequence  thereof  without  the  fault  or  negligence  of 
the  plaintiff  contributing  thereto  at  the  time,  your  verdict  should 
be  for  the  plaintiff.  If  on  the  contrary,  you  find  that  the  defen- 
dant met  these  legal  requirements,  or  failing  to  meet  them»  or 
any  of  them,  yet  if  the  plaintiff  did  appreciate  the  danger  attend- 
ing his  work  on  the  car,  and  that  at  the  time  of  the  accident  he 
was  not  in  the  exercise  of  that  degree  of  care  and  caution  which  a 
person  of  ordinary  prudence  should  have  exercised  under  like 
circumstances,  your  verdict  should  be  for  the  defendant.  For  if 
the  plaintiff  knew  or  ought  to  have  known  by  the  exercise  of 
reasonable  care  and  attention  that  servants  of  the  company  were 
engaged  in  loading  the  car  on  which  he  was  working,  and  if  he 
knew  or  ought  to  have  known  that  the  colunm  which  he  was 
painting,  if  struck  by  another  column,  was  liable  to  fall,  he  assum- 
ed the  risk  or  danger  incident  thereto,  and  cannot  recover,  regard- 
less of  any  question  of  the  change  in  his  employment. 

Ordinarily  in  a  case  where  the  jury  should  find  that  the  de- 
fendant had  provided  suitable  and  proper  appliances  and  suitable 
and  competent  fellow-servants,  the  defendant  would  not  be 
liable  for  injuries  occasioned  by  the  negligence  of  a  fellow-ser- 
vant in  the  same  general  employment.    We  submit  to  your  de- 
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termination  from  the  evidence  which  you  have  heard  whether 
the  persons  engaged  in  loading  said  car  were,  or  were  not,  the 
fellow-servants  of  the  plaintiff  engaged  in  painting  the  iron  col- 
umn which  was  first  placed  on  said  car. 

You  have  heard  the  testimony  in  this  case.  You  are  the 
exclusive  judges  of  the  credibility  of  the  witnesses  and  of  the 
weight  and  value  of  their  testimony.  You  should  decide  this 
case  in  favor  of  the  plaintiff  or  the  defendant  according  as  you 
find  the. preponderance  or  greater  weight  of  the  evidence. 

If  you  find  for  the  plaintiff,  the  measure  of  damages  would 
be  such  reasonable  sum  as  will  compensate  him  for  his  injuries, 
including  therein  his  loss  of  time  and  wages,  his  pain  and  suffering 
in  the  past  and  such  as  may  come  to  him  in  the  future,  and  for 
such  permanent  injuries  as  he  may  have  sustained,  as  well  as  any 
pecimiary  loss  from  disability  to  earn  a  living  since  the  accident 
or  in  the  future  as  the  result  of  such  injuries. 

Verdict  for  plaintiff  for  $500.00. 


NoTB. — On  May  24,  1909,  on  writ  of  error,  the  above  judgment  of  the  Court 
was  rerened  by  the  Supreme  Court— Consisting  of  Nicholson,  ch.,  Lore,  C  J., 
and  Grubb  and  Penncwill,  J.  J. — 
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Clara  M.  Elliott  vs.  The  Wilmington  City  Railway  Com- 
pany, a  corporation  of  the  State  of  Delaware. 

Action   for    Personal    Injuries     Against    Railway    Company^ 
Alighting  Passenger;    Thrown  to  Ground  and  Injured — 
Car  Suddenly  Started. 

1.  The  Court  delivered  the  usual  charge  on  negligence;  and  the 
duty  of  the  railway  company,  and  also  of  the  passenger. 

2.  If  a  car  slows  up  or  stops  at  an  unusual  stopping  place,  in  such  a 
manner  as  clearly  to  invite  a  passenger  to  alight,  and  the  passenger  under 
such  circumstances  attempts  to  alight,  using  due  and  proper  care,  it  is 
the  duty  of  the  person  or  persons  having  charge  of  the  car  not  to  suddenly 
start  the  car  in  such  a  manner  as  to  endanger  the  safety  of  the  alighting 
passenger. 

(February    13.     1908.) 
Judges  Spruancb  and  Boycb  sitting. 

J.  Frank  Ball  for  plaintiff. 

Walter  H.  Hayes  and  Herbert  H,  Ward  for  defendant. 

Superior  Court,  New  Castle  County,  January  Term,  1908. 

Action  on  the  case  (No.  198,  September  Term,  1906),  to 
recover  damages  for  personal  injuries  to  the  plaintiff  occasioned 
by  reason  of  the  alleged  negligence  of  the  defendant. 

Spruance,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — ^This  action  is  brought  by  the 
plaintiff,  Clara  M.  Elliott,  against  the  defendant,  the  Wilmington 
City  Railway  Company,  a  corporation  of  this  State,  to  recover 
damages  for  personal  injuries  of  the  plaintiff  alleged  to  have 
been  occasioned  by  the  negligence  of  the  defendant. 

The  plaintiff  contends  that  on  the  night  of  July  16,  1906, 
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she  was  a  passenger  on  one  of  the  electric  cars  of  the  defendant 
going  westward  on  Fourth  Street  in  this  City,  and  that  near  the 
intersection  of  the  easterly  side  of  Market  Street,  while  attempt- 
ing to  alight  from  said  car  after  the  same  had  come  to  a  stop,  the 
said  car  was  negligently  and  suddenly  started  or  jerked  whereby 
she  was  thrown  from  the  car  to  the  bed  of  the  street  and  seriously 
injured. 

The  defendant  contends  that  it  was  guilty  of  no  negligence 
whatever;  that  at  the  time  the  plaintiff  attempted  to  alight  from 
the  car  the  car  was  in  motion,  and  that  her  falling  or  being  thrown 
from  the  car  was  solely  due  to  her  own  negligence. 

A  street  railway  company  in  letting  its  passengers  on  and 
oflE  its  cars  is  bound  to  stop  at  its  usual  stopping  places  and  to 
wait  a  reasonable  time  for  passengers  to  get  off  or  on,  and  also  to 
use  all  reasonable  care  to  secure  the  safety  of  its  passengers. 

If  a  car  slows  up  or  stops  at  an  unusual  stopping  place  in 
such  a  manner  as  clearly  to  invite  a  passenger  to  alight,  and  the 
passenger  under  such  circumstances  attempts  to  alight,  using 
due  and  proper  care,  it  is  the  duty  of  the  person  or  persons  having 
charge  of  the  car  not  to  suddenly  start  the  car  in  such  a  manner 
as  to  endanger  the  safety  of  the  alighting  passenger. 

It  is  admitted  that  the  defendant  at  the  time  of  the  said 
accident  was  a  common  carrier  engaged  in  the  business  of  trans- 
porting passengers  for  hire. 

A  common  carrier  of  this  character  is  held  to  the  exercise  of 
great  care  and  diligence  in  the  safe  transportation  of  its  passen- 
gers, but  it  is  not  an  insurer  of  their  safety  under  all  circumstan- 
ces, it  being  responsible  only  for  its  negligence.  It  is  the  duty 
of  a  passenger  to  act  with  prudence  and  to  use  the  means  pro- 
vided for  his  transportation  with  reasonable  discretion  and  care, 
and  if  his  negligent  act  causes  or  contributes  to  the  injury  of 
which  he  complains,  he  cannot  recover.  It  is  the  duty  of  the 
passenger  to  exercise  all  reasonable  care  in  alighting  from  a  car. 
Reasonable  care  is  such  care  as  a  person  of  ordinary  prudence 
would  exercise  tmder  similar  circumstances,  such  care  being 
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proportioned  to  the  risk  inoirred.  A  passenger  familiar  with 
the  railway  at  the  place  of  the  accident  and  the  operations  of 
the  cars  there,  is  bound  to  avail  himself  of  such  knowledge. 

This  action  is  based  upon  the  negligence  of  the  defendant, 
and  to  entitle  the  plaintiff  to  recover  you  must  be  satisfied  by 
a  preponderance  or  greater  weight  of  the  evidence  that  the  neg- 
ligence of  the  defendant  which  caused  the  plaintiff's  injuries  was 
the  negligence  described  in  the  plaintiff's  declaration,  viz,  the 
sudden  moving  or  jerking  of  the  car  while  the  plaintiff  was  in 
the  act  of  alighting  from  the  car. 

No  presumption  of  negligence,  either  on  the  part  of  the 
plaintiff  or  defendant,  arises  from  the  mere  fact  that  the  plain- 
tiff was  injured  while  alighting  from  a  car  of  the  defendant. 

To  entitle  the  plaintiff  to  recover  you  must  be  satisfied  from 
a  preponderance  of  the  evidence  that  the  injuries  to  the  plaintiff 
were  caused  by  the  negligence  of  the  defendant. 

The  burden  of  proving  negligence,  whether  on  the  part  of 
the  defendant  or  the  plaintiff,  rests  upon  the  party  by  whom  such 
negligence  is  alleged. 

If  the  injury  complained  of  was  occasioned  by  the  negli- 
gence of  the  plaintiff  or  by  the  concurrent  negligence  of  both 
the  plaintiff  and  the  defendant,  the  plaintiff  cannot  recover,  as 
the  law  in  such  case  will  not  attempt  to  measure  the  degree 
of  negligence  attributable  to  each  party. 

Your  verdict  should  be  given  in  favor  of  that  party  for 
whom  is  the  preponderance  or  greater  weight  of  the  evidence. 

Where,  as  in  this  case,  the  testimony  is  conflicting,  the 
jury  should  reconcile  it  if  they  can,  but  if  they  cannot  do  so 
they  should  give  credence  to  that  part  of  it  which  they  deem 
most  worthy  of  belief. 

If  your  verdict  should  be  for  the  plaintiff,  it  should  be  for 
such  a  sum  of  money  as  will  reasonably  compensate  her  for  her 
injuries,  including  therein  her  pain  and  stiffering  in  the  past 
and  such  as  may  come  to  her  in  the  future  resulting  from  her 
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injuries,  and  also  for  any  impairment  of  ability  to  earn  a  living 
in  the  future  and  any  expenses  she  has  incurred  for  medical 
or  surgical  services  in  endeavoring  to  be  cured  of  her  injuries. 

The  jury  disagreed. 


State  vs,  Jacob  Russell. 

Indictment  for  Selling  Spirituous  Liquor — Local  Option  Law — 
Agent  of  Buyer  or  Seller  or  of  both, 

1.  If  one  person  delivers  an  article  of  property  to  another  and 
receives  pay  therefor,  no  other  person  being  known  to  the  buyer  in  the 
transaction,  the  person  who  delivers  the  article  is  presumed  to  be  the  seller. 

2.  Under  the  statute  {Chap.  65  Vol.  24  Laws  of  Delaware)  known  as 
the  Local  Option  Law,  if  a  person  sells  spirituous  liquor  to  another,  whether 
acting  for  himself  or  as  the  agent  for  another,  and  whether  the  whiskey 
belongs  to  himself  or  to  some  other  person.if  he  effects  the  sale  he  is  guil- 
ty of  a  violation  of  the  statute. 

3.  Even  though  the  jury  should  believe  that  the  defendant  was 
acting  as  the  agent  or  messenger  of  the  prosecuting  witness  when  he  de- 
livered to  him  whiskey,  nevertheless  if  they  should  believe  that  he  was  at 
^e  same  time  acting  as  the  agent  or  representative  of  the  owner  of  the 
whiskey,  or  was  himself  the  owner,  and  effected  the  sale  thereof,  he  would 
be  g\iiuy  of  a  violation  of  the  statute. 

(February  2\,  1908.) 
Lore,  C.  J.,  and  Pbnnewill,  J.,  sitting. 
James  M,  Satterfield,  Deputy  Attorney-General,  for  the  State. 
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Richard  R,  Kenney  for  the  defendant. 

Court  of  General  Sessions,  Kent  County,  February  Term, 
1908. 

Indictment  for  selling  spirituous  liquor,  the  same  not  being 
sold  for  medicinal  or  sacramental  purposes,  in  violation  of  Chap- 
ter 65,  Volume  24,  Laws  of  Delaware, 

The  Court  charged  the  jury  as  foUows: 

Gentlemen  of  the  jury: — The  prisoner  at  the  bar,  Jacob 
Russell,  is  charged  in  this  indictment  with  selling,  on  the  28th 
day  of  January  of  the  present  year  in  the  town  of  Dover  in  this 
county,  spirituous  liquor,  to  wit,  whiskey,  to  one  Elmer  Melvin, 
the  same  not  being  sold  for  medicinal  or  sacramental  pur|>oses. 

The  indictment  is  based  upon  a  statute  of  this  State  known 
as  the  Local  Option  Statute,  being  Chapter  65,  Volume  24,  Lams 
of  Delaware,  approved  March  21,  1907.  Under  said  statute 
it  is  * 'unlawful  for  any  person  or  persons,  firm,  company,  asso- 
ciation or  corporation,  or  the  agent.  oflScer  or  servant  of  any  firm, 
company,  association  or  corporation,  to  manufacture  or  sell 
spirituous,  vinous  or  malt  liquors,  except  for  medicinal  or  sacra- 
mental purposes,"  etc.;  and  it  was  unlawful  to  do  so  on  the  28th 
of  January  last. 

It  is  not  denied  by  the  prisoner  that  he  delivered  to  the 
prosecuting  witness,  Melvin,  in  the  town  of  Dover  on  the  28th 
day  of  January  last,  a  quantity  of  whiskey  and  received  the  money 
or  pay  therefor.  It  is  not  claimed  by  the  prisoner  that  any 
person  was  known  to  Melvin  in  the  transaction  but  the  prisoner 
himself. 

We  say  to  you  it  is  well  settled  that  if  one  person  delivers  an 
article  of  property  to  another  and  receives  pay  therefor,  no  other 
person  being  known  to  the  buyer  in  the  transaction,  the  person 
who  delivers  the  article  is  presumed  to  be  the  seUer.  And  we 
further  say  that  under  the  Local  Option  Statute  to  which  we  have 
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referred,  if  a  person  sells  ispirituous  liquor  to  another  in  Kent 
county,  whether  acting  for  himself  or  as  the  agent  of  another,  and 
whether  the  whiskey  belonged  to  himself  or  to  some  other  person, 
if  he  effects  the  sale  he  is  guilty  of  a  violation  of  the  statute. 
Even  though  you  should  believe  that  the  prisoner  was  acting  as 
the  agent  or  messenger  of  the  prosecuting  witness,  Melvin,  when 
he  delivered  to  him  the  whiskey,  nevertheless  if  you  should  be- 
lieve that  he  was  at  the  same  time  acting  as  the  agent  or  repre- 
sentative of  the  owner  of  the  whiskey,  or  was  himself  the  owner, 
and  effected  the  sale  thereof,  he  would  be  guilty  of  the  offense 
charged  in  this  case. 

It  is  your  duty,  gentlemen,  to  consider  carefully  the  evidence 
in  the  case  and  apply  thereto  the  law  as  we  have  stated  it.  If 
after  so  doing  you  are  satisfied  beyond  a  reasonable  doubt  that 
the  prisoner  effected  the  sale  of  the  whiskey  as  alleged  in  the  in- 
dictment, your  verdict  should  be  guilty.  But  if  after  a  careful 
consideration  of  all  the  evidence  you  should  entertain  a  reason- 
able doubt  of  the  prisoner's  guilt,  your  verdict  should  be  not 
guilty. 

We  say  to  you,  however,  that  by  reasonable  doubt  is  not 
meant  a  vague,  speculative  or  mere  possible  doubt,  but  a  real, 
substantial  doubt,  such  as  remains  in  the  minds  of  the  jury  after 
a  careful  consideration  of  aU  the  evidence  in  the  case. 

The  jury  disagreed. 


NoTi.     At  the  succeeding  April  Term  of  the  Court,  upon  a  re-trial 
the  defendant  was  acquitted. 


Digitized  by 


Google 


576  COURT  OF  GENERAL  SESSIONS. 


SYLLABUS. 


State  vs.  Alprbd  L.  Shappnbr. 

Criminal  Law — Indictment — Attempting  to  Persuade  Another  to 
Commit    Perjury — Perjury — Offense — Common    Law — 
Statute— What  State  Must  Prove— Bad  Repu- 
tation of  Defendant;  Effect  of— Evi- 
dence. 

1.  Perjury  was  an  offense  at  common  law,  and  is  where  a  lawful 
oath  is  administered  in  some  judicial  proceeding  or  due  course  of  justice, 
to  a  person  who  swears  wilfully,  absolutely  and  falsely,  in  a  matter  ma- 
terial to  the  issue  or  point  in  question. 

2.  Where  the  crime  of  perjury  is  committed  at  the  instigation  or 
procurement  of  another,  it  is  termed  subornation  of  perjury  in  uie  party 
mstigating  it,  and  is  also  an  offense  at  common  law.  So  also  is  an  attempt 
to  instigate  or  persuade  another  to  commit  perjury  an  offense  at  common 
law,  notwithstanding  the  fact  that  the  perjury  was  not  afterwards  actually 
committed. 

3.  By  a  statute  of  this  State  it  is  made  a  felony  for  any  person  to 
conmiit  the  crime  of  perjury,  or  to  procure  any  other  person  to  commit 
such  crime. 

4.  While  an  attempt  to  procure  one  to  commit  perjury  is  not  specifi- 
cally provided  for  by  statute,  it  comes  within  the  terms  of  the  general 
statute  which  provides  that  offenses  indictable  at  common  law,  and  not 
specifically  provided  by  statutes,  shall  be  deemed  misdemeanors. 

5.  To  establish  such  offense  the  State  must  show  that  the  defendant 
instigated  and  endeavored  to  persuade  the  witness  to  swear  in  the  former 
trial  in  substance  and  effect  as  set  forth  in  the  indictment;  that  this  was 
false,  and  was  known  to  be  false,  at  the  time  of  the  instigation  and  attempt, 
both  by  the  defendant  and  the  person  he  is  alleged  to  have  attempted  to 
procure  to  commit  perjury. 

6.  In  considering  the  testimon)^  of  the  defendant  the  jury  should 
have  regard  to  the  uncontradicted  evidence  as  to  his  bad  reputation  for 
truth  and  veracity,  his  former  conviction  for  offenses  involving  mora' 
ttupitide,  and  the  interest  he  has  in  the  determination  of  the  case. 

(March   11,  1908.) 
Judges  Spruance  and  Boyce  sitting. 

Robert  H.  Richards,  Attorney-General,  and  Daniel  0.  Hast- 
ings, Deputy  Attorney-General,  for  the  State. 
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William  W,  Kncwles  for  the  defendant. 

Court  of  General  Sessions,  New  Castle  County,  March  Term, 
1908. 

The  defendant  was  indicted  and  tried  at  this  term  upon  a 
charge  of  attempting  to  persuade  another  to  swear  falsely  at 
the  trial  of  a  certain  suit  of  divorce  then  pending  in  the  Superior 
Court  for  New  Castle  County,  wherein  Israel  Eisenman  was 
plaintiff  and  Bessie  Eisenman  was  defendant. 

The  facts  appear  in  the  charge  of  the  Court. 

Spruance,  J.,  charging  the  jury: 

Gentlemen  of  the  jury: — By  the  indictment  which  you  have 
been  impanelled  to  try,  Alferd  L.  Shaffner,  the  defendant,  is 
charged  with  having  attempted  to  persuade  and  procure  one 
Roland  C.  Daniel  to  swear  and  give  evidence  at  the  trial  of  a 
certain  suit  of  divorce  then  pending  in  the  Superior  Court  of  this 
State  in  and  for  this  County,  wherein  Israel  Eisenman  was  plain- 
tiff and  Bessie  Eisenman  was  defendant,  in  substance  and  effect 
as  set  forth  in  said  indictment,  and  in  such  manner  as  that  such 
swearing  and  giving  evidence  would  have  constituted  perjury  on 
the  part  of  the  said  Roland  C.  Daniel,  if  he  had  so  actually  sworn 
and  given  his  evidence. 

Perjury  was  an  offense  at  common  law,  and  has  been  des- 
cribed to  be  where  a  lawful  oath  is  administered  in  some  judicial 
proceeding  or  due  course  of  justice,  to  a  person  who  swears  wil- 
fully, absolutely  and  falsely,  in  a  matter  material  to  the  issue  or 
point  in  question.  Where  the  crime  of  perjury  is  committed  at 
the  instigation  or  procurement  of  another,  it  is  termed  subor- 
nation of  perjury  in  the  party  instigating  it,  and  is  also  an  offense 
at  common  law.  So  also  is  an  attempt  to  instigate  or  persuade  a 
person  to  commit  perjury,  an  offense  at  common  law,  notwith- 
standing the  fact  that  the  perjury  was  not  afterwards  actually 
committed. 
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By  a  statute  of  this  State  it  is  provided  that  "If  any  person 
shall  commit  the  crime  of  perjury;  or  shall  suborn,  or  procure  any 
other  person  to  commit  the  crime  of  perjury;  such  person  shall  be 
deemed  guilty  of  felony.**     Revised  Code,  Chap.  130,  Sec,  1. 

By  another  statute  of  this  State,  it  is  provided  that  "As- 
saults, batteries,  nuisances,  and  all  other  offenses  indictable  at 
common  law,  and  not  specially  provided  for  by  statutes,  shall  be 
deemed  misdemeanors,  and  shall  be  punishable  by  fine  and  im- 
prisonment, or  either,  according  to  the  discretion  of  the  Court." 

Revised  Code,  Chap.  127,  Sec.  18. 

The  offense  with  which  the  prisoner  is  charged  by  this  in- 
dictment comes  within  the  last  quoted  statute,  as  an  attempt  to 
procure  one  to  commit  perjury  was  an  offense  at  common  law 
and  is  not  specially  provided  for  by  any  statute  of  this  State. 

To  establish  this  offense  it  is  necessary  for  the  State  to  prove 
to  the  satisfaction  of  the  jury,  that  the  defendant  instigated  and 
endeavored  to  persuade  the  said  Roland  C.  Daniel  to  swear  to  the 
substance  and  effect  as  set  forth  in  the  indictment,  at  the  trial  of 
said  divorce  case  in  the  said  Superior  Court,  and  that  this  was 
false  and  was  known  to  be  false,  both  by  the  defendant  and  the 
said  Daniel,  at  the  time  of  said  alleged  instigation  and  endeavor 
\   so  to  persuade  said  Daniel. 

The  record  of  the  said  divorce  case  is  in  evidence  before  you 
One  of  the  charges  set  forth  in  the  petition  of  the  plaintiff  in  that 
case  is  that  his  wife,  had  been  guilty  of  adultery  with  one  Harry 
Phillips,  and  the  testimony  which  the  indictment  alleges  the 
defendant  endeavored  to  induce  the  said  Daniel  to  give  at  the 
trial,  would  have  been  material  in  the  said  case. 

If  you  shall  be  satisfied  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant,  Shaffner,  within  this  County  and 
within  two  years  prior  to  the  finding  of  this  indictment,  did  in- 
stigate and  attempt  to  persuade  the  s€ud  Roland  C.  Daniel  to 
swear  in  the  trial  of  said  divorce  case  in  substance  and  effect  as 
set  forth  in  the  indictment,  and  that  the  same  was  false,  and  was 
known  to  be  false  by  both  the  defendant  and  the  said  Daniel  at 
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the  time  of  said  instigation  and  attempt,  you  should  find  the 
defendant  guilty  in  manner  and  form  as  he  stands  indicted. 

Much  of  the  testimony  on  the  part  of  the  plaintiff  and  de- 
fendant is  conflicting.  You  should  give  credit  to  that  part  of  the 
testimony  which  you  deem  worthy  of  credit,  and  reject  that  which 
you  deem  imworthy  of  credit. 

In  this  examination  you  should  have  regard  to  all  matters 
in  the  testimony  which  may  tend  to  enable  you  to  arrive  at  a 
correct  conclusion  as  to  the  truth  or  falsehood  of  the  testimony  on 
behalf  of  the  State  and  on  behalf  of  the  defendant.  In  consid- 
ering the  testimony  of  the  defendant,  Shaffner,  it  is  proper  that 
you  should  have  regard  to  the  uncontradicted  evidence  as  to  his 
bad  reputation  for  truth  and  veracity,  and  his  former  conviction 
of  two  offenses  involving  moral  turpitude,  and  you  should  also 
consider  the  interest  he  has  in  the  determination  of  this  case. 

You  should  try  and  determine  this  case  upon  the  evidence 
which  you  have  heard  in  this  trial,  and  nothing  else;  and  without 
any  regard  to  the  effect  your  verdict  may  have  upon  the  defen- 
dant or  any  other  person. 

Verdict,' guilty. 
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National  Dredging  Company,  plaintiff  below,  appellant,  vs. 
The  President,  Directors  and  Company  op  the  Farm- 
ers Bank  op  the  State  of  Delaware,  defendant  below, 
respondent. 

Writ  of  Error — Bank — Depositor — Care  required  of  Each — Neg- 
ligence— Altered  Check — Principal  or  Agent;  Authority 
of — Ratification — Waiver — Evidence — Nonsuit — Bind- 
ing Instructions. 

1.  In  the  absence  of  either  prior  or  subsequent  negligence  or  mis- 
leading conduct  on  the  part  of  a  depositor,  a  bank  or  banker  cannot  charge 
the  depositor  with  any  payments  except  such  as  are  made  in  conformity 
with  his  order,  for  the  relation  of  a  bank  and  its  depositors  is  one  simply  of 
debtor  and  creditor,  and  it  matters  not  what  care  is  exercised  and  what 
precautions  are  taken  by  the  bank,  no  payments  made  otherwise  can  be 
charged  against  the  depositor. 

2.  "Where  the  erasure  of  the  words  *'or  order"  or  *'the  order  of 
and  the  insertion  of  the  words  "or  bearer"  in  a  check  without  the  authority 
of  the  depositor  making  it,  results  in  its  payment  by  the  depositor's  bank 
to  a  person  other  than  the  payee,  such  payment  is  not  payment  to  the 
payee — is  not  payment  in  conformity  with  the  orders  of  the  depositors 
and,  therefore,  the  depositor  cannot  be  charged  with  it. 

3.  The  object  of  the  depositor's  bank-book  or  pass-book  is  to  in- 
form him  from  time  to  time  of  the  condition  of  his  account  as  it  appears 
on  the  books  of  the  bank.  The  sending  of  his  pass-book  to  be  written  up 
and  returned  with  the  vouchers  is  in  its  effect  a  demand  to  know  what  the 
bank  claims  to  be  the  state  of  his  accoimt,  and  the  returning  of  the  book 
with  the  vouchers  is  the  answer  to  the  demand,  and  imports  m  effect  a  re- 
quest by  the  bank  that  the  depositor  will  in  proper  time  examine  the  ac- 
count so  rendered  and  either  sanction  or  repudiate  it.  The  depositor  can- 
not, therefore,  without  injustice  to  the  bank  omit  all  examination  of  hi- 
accoimt  when  rendered  at  his  request.  His  failure  to  make  it  or  have  is 
made  within  a  reasonable  time  after  opportunity  given  for  the  purpose  it 
inconsistent  with  the  object  for  which  he  obtains  and  uses  his  pass-books 

4.  Where  a  suit  is  brought  by  a  depositor  to  recover  from  the  bank 
money  deposited  b^  him,  which  the  bank  has  paid  out  otherwise  than  in 
conformity  with  his  orders,  and  the  bank  sets  up  the  defense  that  it  is 
nevertheless  entitled  to  charge  the  depositor  with  such  payments  because 
of  the  conduct  of  the  depositor  subsequent  to  such  payment,  the  pre- 
liminary question  to  be  determined  is  whether  the  bank  was  or  was  not 
guilty  of  negligence  in  making  the  payment.  If  it  were  n^Iigent,  if  it 
officers  be  foimd  to  have  failed  to  exercise  due  and  reasonable  care  in  dc 
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tecting  the  forgery,  or  fraud,  then  the  negligence  of  the  depositor,  his 
failure  to  perform  his  duty  in  examining  his  pass-book  and  vouchers  with 
reasonable  care  and  report  to  the  bank  within  a  reasonable  time  any  errors 
or  mistakes  would  constitute  no  defense. 

5.  Where  a  suit  is  brought  by  a  depositor  to  recover  from  a  bank 
pa3mients  made  on  foi^jed  or  fraudulently  altered  checks,  which  constitute 
a  series  of  successful  forgeries,  held;  that  after  the  depositor's  pass-book 
has  been  balanced  and  returned  to  him  with  any  of  the  forged  or  fraud- 
ulently altered  checks,  and  it  appears  that  there  was  no  negligence  or 
want  of  due  and  reasonable  care  on  the  part  of  the  bank  in  paying  the  said 
forged  or  fraudulently  altered  checks,  the  failure  of  the  depositor  to  notify 
the  bank  within  a  reasonable  time  that  such  checks  have  been  forged  or 
fraudulently  altered,  will,  if  the  delay  be  caused  by  his  negligence  m  not 
using  due  care  and  diligence  in  examining  the  pass-book  and  vouchers, 
or  in  giving  notice,  if  he  had  discovered  the  forgeries,  constitute  a  defense 
for  the  bank  to  the  depositor's  suit  for  money  subsequently  paid  out  on 
similar  checks. 

6.  With  respect  to  the  payments  made  before  such  settlement, 
however,  where  a  depositor  has  failed  in  his  duty  in  respect  to  the  exam- 
ination of  his  pass-book  and  vouchers  with  reasonable  care  and  diligence, 
held;  that  in  the  absence  of  negligence  or  want  of  due  and  reasonable  care 
on  the  part  of  the  bank  in  meScing  such  payments,  the  depositor  becomes 
liable  to  the  bank  for  all  damages  sustamed  by  the  bank  in  consequence 
of  such  omission  of  duty.  The  extent  of  the  liability  of  the  depositor  is 
commensurate  with  the  loss  sustained  by  the  bank  in  consequence  of  his 
neglect  of  duty,  no  more,  no  less. 

7.  Neither  the  doctrine  of  ratification  nor  estoppel  can  be  invoked, 
but  the  damages  sustained  by  the  bank  as  a  result  of  the  neglect  of  duty 
by  the  depositor  are  susceptible  of  proof  and  measurement  as  in  any  other 
case  of  breach  of  duty  imposed  by  contract. 

8.  As  to  all  the  subsequent  payments,  the  bank  is  entitled  to  in- 
voke the  equitable  doctrine  of  estoppel.  As  to  these  it  may  be  fairly 
said  the  bank  was  induced  to  pav  and  did  pay  in  consequence  of  the  si- 
lence of  the  plaintiff  when  it  was  his  duty  to  speak.  The  bank  was  misled 
to  its  injury  by  the  fault  of  the  depositor. 

9.  Where  the  acts  and  conduct  and  methods  of  conducting  business, 
or  filling  up  of  checks  on  the  part  of  a  depositor  were  such  as  to  warrant  a 
bank  in  paying  forged  or  fraudulently  altered  checks,  held;  that  such  con- 
duct on  the  part  of  the  depositor  was  the  proximate  cause  of  the  loss  and 
the  bank  is  not  liable  for  payments  made  on  such  checks. 

10.  Where  forged  or  fraudulently  altered  checks  have  been  paid  and 
charged  in  the  account  returned  to  a  depositor,  he  is  under  no  duty  to  the 
bank  so  to  conduct  the  examination  that  it  will  necessarily  lead  to  the 
discovery  of  the  fraud.     If  he  examines  the  forgeries  personally  and  he  is 
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himself  deceived  by  the  skillful  character  of  the  forgery,  his  failure  to 
discover  it  will  not  shift  upon  him  the  loss  which  in  the  first  instance  is 
the  loss  of  the  bank. 

11.  Where  the  fraudtdent  alterations  of  the  checks,  for  the  payment 
of  which  suit  is  brought  by  the  depositor,  were  apparent,  and  it  is  obvious 
that  if  the  treasurer  of  the  depositor,  a  dredging  company,  had  at  any 
time  looked  over  the  checks  or  vouchers  returned  with  the  pass-book, 
their  alteration  to  ''or  bearer"  would  have  stared  him  in  the  face  and  dis- 
closed the  fraud  at  once;  and  where  it  is  admitted  that  he  did  not  look 
over  them,  but  assigned  the  duty  to  the  secretary  of  the  company,  depos-i 
tor,  who  was  himself  the  pexpetrator  of  the  fraud,  held;  that  no  question 
of  fact  arises  in  regard  to  what  amount  of  diligence  was  exercised  or  re- 
quired by  the  plaintifE  in  order  to  detect  the  foi^geries,  and  that  inasmuch 
as  it  is  apparent  that  any,  even  a  cursory  examination  by  an  honest  cleik 
or  employee  would  have  discovered  the  alterations,  therefore,  although 
the  knowledge  of  the  forgeries  possessed  by  the  secretary,  from  the  fsurt 
that  he  himself  was  the  forger,  to  whom  the  examination  was  entrusted, 
is  in  no  respect  to  be  attributed  to  the  dredging  companv.  yet  it  is  chaijge- 
able  with  such  knowledge  as  an  examination  of  the  checks  would  have  im- 
parted to  an  honest  clerk  or  employee  previously  unaware  of  the  forgeries. 
And  as  it  would  have  been  chargeable  with  negligence  or  failure  of  such 
clerk  or  employee  to  discover  and  report  such  palpable  altera  dons^t  must 
be  equally  chargeable  with  the  default  of  its  secretary.  Its  position  may 
be  no  worse  because  of  the  knowledge  possessed  by  the  forger,  q$4a  forge, 
but  it  can  be  no  better  off. 

12.  Where  the  depositor,  a  dredging  company,  whose  business  was 
conducted  in  different  parts  of  the  United  States,  widely  remote  from  each 
other,  had  its  chief  place  of  business  and  office  in  the  city  of  Wilmington, 
Delaware,  where  was  situated  the  bank  which  was  its  sole  depository  and 
banker,  and  the  secretary  of  the  dredging  company  made  all  the  d^>osits 
and  filled  up  all  the  checks  of  the  company,  which  the  treasurer  signed, 
and,  imder  a  by-law  of  the  company,  was  alone  authorized  to  sign,  which 
bv-law  was  known  to  the  bank;  and  the  secretary  fraudulently  altered 
checks  filled  up  and  sent  by  him  to  the  treasurer,  who  signed  and  returned 
them  to  him  for  distribution,  by  striking  out  the  words  *'or  order**  or  "to 
the  order  of"  in  the  checks,  and  inserting  the  words  **or  bearer"  in  such  a 
manner  that  the  alterations  were  plain  and  palpable,  so  as  to  indicate  that 
they  were  made  after  the  checks  were  made  out  and  signed,  and  got  the 
cash  on  those  checks;  and  where  there  was  furthermore  evidence  that  such 
alterations  excited  the  suspicions  or  curiosity  of  the  bank  officers  sufficient- 
ly to  cause  them  to  ask  why  they  were  made,  and  the  only  reason  given  by 
tiie  secretary  who  got  the  money  was  that  *'The  payee  desired  the  cur- 
rency," held;  that  it  was  not  for  the  Court  to  say  whether  the  evidence 
bearing  upon  the  question  of  the  negligence  or  want  of  due  and  reasonable 
care  on  tne  part  of  the  bank  in  the  payment  of  the  altered  cheeks 
was  strong  or  weak,  when  taken  in  connection  with  other  evidence  tending 
to  show  tnat  the  method  in  which  the  business  of  the  dredging  company 
was  conducted  was  such  as  to  justify  the  officers  of  the  bank  in  believing 
that  ^e  secretary  was  authorized  to  so  alter  checks  and  get  the  money 
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on  them  was  such  conduct  as  was  calctilated  to  mislead  the  bank,  and  so 
facilitate  the  perpetration  of  the  fraud  and  constituted  4;he  proximate  cause 
of  the  loss,  but  that  the  evidence  should  go  to  the  jury  under  careful  in- 
struction from  the  Court. 

(May  6,  1908.) 

Nicholson,  Chancellor,  and  Grubb  and  Pennbwill,  J. 
J.,  sitting. 

Anthony  Higgins  and  William  S.  Hilles  for  plaintiff. 

Herbert  H,  Ward  and  Henry  Ridgely,  Jr,  for  respondent. 

Supreme  Court  adjourned,  January  Term,  1908. 

Writ  of  Error 

Nicholson,  Ch.,  delivering  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit  in  the  Super- 
ior Court  for  New  Castle  County,  brought  by  the  National  Dredg- 
ing Company,  plaintiff  in  error,  as  plaintiff  below,  against  the 
Farmers'  Bank  to  recover  an  alleged  balance  of  account. 

The  plaintiff's  bill  of  particulars  contained  an  itemized  list 
of  the  deposits  made  by  the  plaintiff  with  the  defendant,  sub- 
ject to  check,  from  February,  1897,  to  April  2,  1903,  amounting 
in  the  aggregate  to  one  miUion,  nine  himdred  and  fifty-one  thou- 
sand, eight  htmdred  and  twenty-three  dollars  and  forty-two 
cents  ($1,951,823.42),  and  a  list  of  checks  alleged  by  the  plain- 
tiff to  be  wrongfully  charged  by  the  defendant  to  the  account 
of  the  plaintiff  within  the  same  period,  amounting  in  the  ag- 
gregate to  thirty-one  thousand,  five  hundred  and  six  dollars  and 
eighty-six  cents  ($31,506.86). 

A  motion  for  a  nonsuit  was  submitted  by  counsel  for  the 
defendant  at  the  close  of  the  plaintiff's  testimony  and  was  grant- 
ed by  a  majority  of  the  Cotirt.  Cotmsel  for  the  plaintiff  refused 
to  take  a  nonsuit,  and  a  majority  of  the  Court  thereupon  direct- 
ed the  jury  to  return  a  verdict  for  the  defendant. 

Spruance,  J.,  delivered  a  dissenting  opinion,  saying  in  con- 
clusion, "with  proper  instructions  from  the  Cotirt  as  to  the  law. 
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I  believe  that  a  more  just  and  satisfactory  result  would  be  reach- 
ed by  the  verdict  of  the  jury,  than  by  the  determination  of  both 
facts  and  law  by  the  Court/' 

The  assignment  of  errors  was  as  follows: — 

**1.  That  the  Court  erred  in  directing  the  jury  to  return  a 
verdict  for  the  defendant  in  the  above  stated  cause. 

**2.  That  upon  the  refusal  of  the  plaintiff  to  accept  a  non- 
suit in  the  above  entitled  cause,  the  Court  erred  in  charging  the 
jury  as  follows: 

'For  the  reasons  which  the  majority  of  the  Court  gave  in 
their  decision  to  grant  a  nonsuit  in  this  case,  we  direct  you  to 
return  a  verdict  for  the  defendant.' 

"3.  That  the  Court  erred  in  not  submitting  to  the  jury,  un- 
der the  testimony  adduced  on  the  part  of  the  plaintiflF,  and  con- 
tained in  the  Bill  of  Exceptions,  the  question  as  to  whether  the 
defendant  was  indebted  to  the  plaintiff  in  the  said  action." 

Obviously,  it  will  be  necessary  to  consider  the  evidence  in 
detail,  in  order  to  arrive  at  a  correct  understanding  of  the  ques- 
tion presented  to  this  Court,  but  a  general  preliminary  outline 
of  the  facts  in  the  case  may  be  best  given  by  quoting  from  the 
opinion  of  the  learned  Chief  Justice  in  the  Court  below,  as  follows: 

**In  disposing  of  this  motion  for  a  nonsuit  we  will  first 
briefly  summarize  the  facts  disclosed  by  the  testimony  of  the 
plaintiff. 

**The  National  Dredging  Company,  the  plaintiff,  is  a  corpor- 
ation of  the  State  of  Delaware,  and  during  the  time  covered  by 
this  suit,  was  engaged  in  operations  and  in  work  in  different  parts 
of  the  United  States,  involving  the  expenditure  of  large  sums  of 
money.  The  Farmers'  Bank  at  Wilmington,  the  defendant,  is 
also  a  corporation  of  this  State  engaged  in  the  banking  business; 
and  during  the  time  above  named  was  the  depository  and 
banker  for  the  said  company, 

'The  chief  place  of  business  and  office  of  the  company  was 
in  the  City  of  Wilmington;  as  was  also  the  banking  house  of  the 
defendant. 
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**From  February  23,  1897,  to  January  14,  1903,  the  comp- 
any had  on  deposit  with  the  bank  subject  to  check  a  large  sum  of 
money,  amoimting  to  nearly  two  millions  of  dollars.  This 
amount  has  been  properly  paid  out  by  the  bank  upon  checks  of 
the  company,  except  the  sum  of  thirty  thousand  eight  hundred 
and  thirty-one  dollars  and  fifty-two  cents.  This  amount  the 
company  claims  was  wrongfully  paid  by  the  bank  upon  altered  or 
forged  checks,  which  are  one  hundred  and  fourteen  in  number, 
and  extend  from  July  7.  1897,  the  date  of  the  first,  to  Decem- 
ber 17,  1902,  the  date  of  the  last  of  the  disputed  checks,  as 
disclosed  by  the  plaintiff's  bill  of  particulars. 

*The  money  of  the  company  was  deposited  from  time  to 
time  in  the  bank  by  William  H.  Churchman,  who  was  the  secre- 
tary of  the  company,  in  charge  of  its  office  and  its  representative 
in  this  city.  All  such  deposits  were  entered  upon  the  bank  pass 
books  of  the  company,  which  book  the  company  kept.  The 
money  so  deposited  was  paid  out  only  upon  checks  signed  by  the 
treasurer,  who  was  George  G.  Barker.  The  pass  book  was  writ- 
ten up  and  settlements  made,  and  the  company's  balance  in  the 
bank  ascertained,  twelve  times  during  the  period  covered  by  this 
controversy,  as  follows,  viz.,  June  14,  August  28  and  December 
22,  1897;  August  6,  1898;  August  4,  1899;  August  11  and  No- 
vember 8,  1900;  June  9,  March  1,  November  11  and  December 
11,  1901;  and  January  14,  1903. 

**At  each  one  of  these  settlements  the  checks  theretofore  paid 
by  the  bank  were  surrendered  and  delivered  with  the  pass  book 
to  William  H.  Churchman,  and  remained  in  the  possession  of  the 
company  up  to  the  commencement  of  this  action.  The  first 
two  of  the  disputed  checks,  dated  respectively  July  7  and  August 
8,  1897,  were  so  delivered  in  the  second  settlement  of  August  28, 
1897.  Like  deliveries  of  the  disputed  checks  were  so  made  in 
each  of  the  succeeding  settlements  and  so  remained  in  the  pos- 
session of  the  company. 

**A11  the  disputed  checks  were  signed  by  the  treasurer 
George  G.  Barker.     The  alterations  or  forgeries  consisted  in 
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drawing  two  lines  through  the  words  'the  order  of,*  before  the 
name  of  the  payee  in  each  check,  and  in  writing  after  the  name 
of  the  payee  the  words  *or  bearer.'  It  is  alleged  that  these 
alterations  were  made  after  the  checks  were  signed,  and  without 
authority.  The  handwriting  in  the  body  of  all  the  checks,  except 
six,  is  that  of  William  H.  Churchman,  the  secretary  of  the  com- 
pany. The  remaining  six  are  either  in  his  handwriting  or  in  that 
of  some  one  in  the  office  under  him. 

*The  method  of  the  company  in  paying  its  bills  seems  to 
have  been  this:  the  secretary,  William  H.  Churchman,  received 
the  bills,  filled  out  the  checks,  and  sent  them  to  George  G.  Barker, 
the  treasurer,  wherever  he  might  be  from  time  to  time.  The 
checks  were  signed  by  the  treasurer  and  returned  to  Churchman 
for  distribution  among  the  creditors. 

**With  respect  to  this  bank  account, the  evidence  shows  that 
William  H.  Churchman,  the  secretary,  made  the  deposits;  kept 
the  bank  book  at  the  office  of  the  company  in  this  city;  had  the 
book  settled  from  time  to  time;  received  the  checks  surrendered 
by  the  bank  at  such  settlements.  It  is  proved  that  all  the  money 
paid  out  by  the  bank  on  these  altered  checks  was  paid  to  the  said 
William  H.  Churchman,  personally,  who  was  not  only  the  Secre- 
tary of  the  company,  but  under  the  by-laws  of  the  company,  in 
the  absence  of  the  president  and  vice  president,  acted  as  presi- 
dent. 

**The  company  claims  that  the  alterations  of  those  checks 
were  so  manifest  upon  the  face  of  the  check  itself,  by  reason  of 
the  different  ink  used,  the  manner  and  place  of  the  additions  to 
the  checks  and  the  character  of  the  same,  that  the  bank  was  gross- 
ly negligent  in  paying  them.  The  company  claims,  therefore, 
that  it  is  entitled  to  recover  in  this  action,  even  though  there  may 
have  been  negligence  on  its  part  in  not  sooner  discovering  and 
notifying  the  bank  of  the  alterations.** 

The  bank  claims,  on  the  other  hand,  that  the  course  of  con- 
duct and  the  business  methods  of  Barker,  the  president  and 
treasurer    of  the  plaintiff  company  (depositor),  in  connection 
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with  the  transactions  in  controversy,  as  disclosed  by  the  testi- 
mony of  the  plaintiff,  constituted  such  gross  negligence  and  so 
misled  the  bank  as  to  relieve  the  defendant  from  all  responsi- 
bility from  the  loss  occasioned  by  its  payment  of  the  altered 
checks  to  Churchman. 

This  defense  is  fonnulated  by  counsel  in  the  three  following 
paragrap  hs : — 

**First,  Our  first  point  is  therefore  that  plaintiff  cannot 
recover  because  its  prior  or  original  negligence  occasioned  the 
loss  in  question. 

''Second,  Our  second  point  is  therefore  that  plaintiff  was 
guilty  of  gross  negligence  subsequent  to  the  payment  of  the 
several  checks  in  question  by  the  bank. 

''Third,  Our  next  contention  is  that  the  acts  and  conduct 
of  plaintiff  company  warranted  defendant  bank  in  believing  that 
William  H.  Churchman  was  authorized  to  make  the  alterations 
appearing  on  the  checks  in  controversy." 

There  is  no  question  of  fraud  or  intentional  misconduct  on 
the  part  of  either  the  plaintiff  or  defendant,  but  in  order  to  de- 
termine which  of  the  parties  to  the  suit  must  bear  the  loss  re- 
sulting from  the  crime  of  William  H.  Churchman,  it  is,  of  course, 
necessary  for  the  issues  of  negligence,  which  are  presented,  to  be 
decided;  and  the  question  for  this  Court  to  determine  is  whether 
it  was  proper  for  the  Court  below,  under  the  evidence  before  it, 
to  withdraw  the  case  from  the  jury. 

In  the  absence  of  either  prior  or  subsequent  negligence  or 
misleading  conduct  on  the  part  of  a  depositor,  a  bank  or  banker 
cannot  charge  the  depositor  with  any  payments,  except  such  as 
are  made  in  conformity  with  his  orders,  for  the  relation  of  a  bank 
and  its  depositors  is  one  simply  of  debtor  and  creditor,  and  it 
matters  not  what  care  is  exercised  and  what  precautions  are 
taken  by  the  bank,  no  payment  made  otherwise  can  be  charged 
against  the  depositor,  even  though  it  be  made  in  consequence  of 
forgeries  so  skilfully  executed  as  to  deceive  the  most  expert,  or 
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by  false  pretenses  so  adroit  and  plausible  as  to  be  likely  to  impose 
upon  experienced  bank  officers. 

These  are  the  fundamental  principles  which  are  either  for- 
mulated or  implied  in  the  discussion  of  every  well  considered 
case  that  involves  the  question  whether  upon  the  given  state  of 
facts  it  is  the  bank  or  its  depositor  which  must  bear  the  loss  re- 
sulting from  successful  forgery  and  fraud.  Leather  Manufac- 
turer's Bank  vs.  Morgan,  117  U.  S.  96,  106;  Shipman  vs.  Bank 
S.  N.  y.,  126  N.  Y.  318,  327.  In  the  latter  case  the  Court  say. 
after  alluding  to  these  principles, — *  These  rules  are  so  familiar 
and  so  well  established  and  illustrated  by  the  adjudged  cases  that 
a  bare  reference  to  them  is  all  that  is  needful  here.  (Crawford  vs. 
West  Side  Bank,  100  N.  Y,  53;  Aetna  Nat,  Bank  vs.  Fourth  Nat. 
Bank,  46  id.  86;  Corn  Exchange  Bank  vs.  Nassau  Bank,  91  id. 
80;  Phoenix  Bank  vs.  Risley,  111.  U.S.  125;  Bank  of  British 
North  America  vs.  Merchants*  Nat.  Bank,  91  A^.  Y.  106;  Marine 
Bank  vs.  Fulton  Bank,  2  Wallace  256;  First  Nat.  Bank  vs.  Whit- 
man, 94  U.  S.  347;  Citizens*  Nat.  Bank  vs.  Importers  and  Trad- 
ers* Bank,  119  A^.  Y.  195.)" 

It  is  also  clear  (as  a  general  principle,  and  in  the  absence  of 
negligence  on  the  part  of  the  depositor)  that  when  the  erasure 
of  the  words  **or  order"  or  **the  order  of*  and  the  insertion  of 
the  words  **or  bearer"  in  a  check  without  the  authority  of  the 
depositor  making  it,  results  in  its  payment  by  the  depositor's 
bank  to  a  person  other  than  the  payee,  such  payment  is  not 
payment  to  the  payee — is  not  payment  in  conformity  with  the 
orders  of  the  depositor,  and  therefore  the  depositor  cannot  be 
charged  with  it. 

This  rule  is  familiar  and  obvious,  but  reference  may  be  had 
to  a  couple  of  Massachusetts  cases  directly  in  point.  Belknap^ 
et  al.  vs.  National  Bank  of  North  America,  100  Mass.  376,  381; 
Dana  vs.  National  Bank  of  the  Republic,  132  id.  157. 

There  is  one  other  well  settled  principle,  a  statement  of  which 
seems  necessary  in  order  to  supplement  the  two  already  set 
forth,  and  as  tending  to  shorten  and  facilitate  the  discussion  of 
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the  disputed  questions  before  us,  which  have  been  so  ably  and 
exhaustively  argued  by  the  eminent  coimsel  engaged  in  this 
cause.     It  is  stated  by  Justice  Harlan,  as  follows: — 

"While  it  is  true  that  the  relation  of  a  bank  and  its  depositor 
is  one  simply  of  debtor  and  creditor,  {Phoenix  Bank  v,  Risley, 
111  U.  S.  125,  127,)  and  that  the  depositor  is  not  chargeable 
with  any  payments  except  such  as  are  made  in  conformity  with 
his  orders,  it  is  within  common  knowledge  that  the  object  of  a 
pass-book  is  to  inform  the  depositor  from  time  to  time  of  the 
condition  of  his  account  as  it  appears  upon  the  books  of  the 
bank.  It  not  only  enables  him  to  discover  errors  to  his  pre- 
judice, but  supplies  evidence  in  his  favor  in  the  event  of  litigation 
or  dispute  with  the  bank.  In  this  way  it  operates  to  protect 
him  against  the  carelessness  or  fraud  of  the  bank.  The  sending 
of  his  pass-book  to  be  written  up  and  returned  with  the  vouch- 
ers, is,  therefore,  in  effect,  a  demand  to  know  what  the  bank 
claims  to  be  the  state  of  his  account.  And  the  return  of  the 
book,  with  the  vouchers,  is  the  answer  to  that  demand,  and, 
in  effect,  imports  a  request  by  the  bank  that  the  depositor  will, 
in  proper  time,  examine  the  account  so  rendered,  and  either 
sanction  or  repudiate  it.  In  Devaynes  v.  Noble,  1  Meriv.  530, 
535,  it  appeared  that  the  course  of  dealing  between  banker  and 
customer,  in  London,  was  the  subject  of  inquiry  in  the  High 
Court  of  Chancery  as  early  as  1815.  The  report  of  the  master 
stated  among  other  things,  that  for  the  purpose  of  having  the 
pass-book  'made  up  by  the  bankers  from  their  own  books  of 
account,  the  customer  returns  it  to  them  from  time  to  time  as 
he  thinks  fit;  and,  the  proper  entries  being  made  by  them  up 
to  the  day  on  which  it  is  left  for  that  purpose,  they  deliver  it 
again  to  the  customer,  who  thereupon  examines  it,  and  if  there 
appears  any  error  or  omission,  brings  or  sends  it  back  to  be  rec- 
tified; or,  if  not,  his  silence  is  regarded  as  an  admission  that  the 
entries  are  correct.*  This  report  is  quite  as  applicable  to  the 
existing  usages  of  this  country  as  it  was  to  the  usages  of  business 
in  London  at  the  time  it  was  made.     The  depositor  cannot, 
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therefore,  without  injustice  to  the  bank,  omit  all  examination  of 
his  account,  when  thus  rendered  at  his  request.  His  failure  to 
make  it  or  to  have  it  made,  within  a  reasonable  time  after  oppor- 
tunity given  for  that  purpose,  is  inconsistent  with  the  object  for 
which  he  obtains  and  uses  a  pass-book."  Leather  Manu- 
facturers'  Bank  v.  Morgan,  117  f/.  5.  96,  106 — 7. 

The  majority  of  the  Court  below  based  its  peremptory  in- 
structions to  the  jury  to  return  a  verdict  for  the  defendant  upon 
the  assumption  that  the  company  plaintiff  had  failed  to  perform 
this  duty,  and  was  thereby  guilty  of  subsequent  negligence, 
the  effect  of  which  was  to  defeat  its  right  to  recover  from  the 
bank.     The  Chief  Justice  said: — 

"The  payment  of  these  alleged  altered  checks  by  the  bank 
commenced  in  June  1897,  and  continued  until  December,  1902. 
The  checks  are  114  in  number.  They  were  regularly  charged 
against  the  account  of  the  company  by  the  bank,  and  the 
amounts  so  charged  with  the  altered  checksthemselvesas  vouch- 
ers were  returned  to  the  company  in  ten  separate  settlements  dur- 
ing that  period  of  time.  With  such  evidence  in  its  possession 
no  examination  of  the  accotmts  and  vouchers  was  made  or  attemp- 
ted to  be  made  by  the  company,  until  after  the  death  of  Church- 
man, the  secretary,  in  January,   1903. 

"It  seems  therefore  to  a  majority  of  the  Court  under  the 
circumstances  of  this  case,  that  the  negligence  of  the  plaintiff 
company  was  so  gross,  as  to  defeat  its  right  to  recover  in  this 
suit  as  a  matter  of  law,  and  that  we  wotdd  not  be  justified  in 
submitting  the  facts  to  be  determined  by  the  jury." 

BoYCE,  J.,  concurring,  concludes  as  follows: 

"This  case  as  it  now  stands  before  us  (the  plaintiff  having 
disregarded  its  duty  to  the  bank  for  upwards  of  five  years)  has 
passed  beyond  the  stage  in  the  transactions  between  the  plain- 
tiff and  the  bank  where  the  alleged  negligence  of  the  bank  in 
the  payment  of  the  altered  checks  might  be  a  question  of  &ct 
for  the  jury,  had  the  plaintiff  exercised  reasonable  diligence  both 
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to  discover  the  alterations  and  consequent  forgeries  of  the  checks 
in  question  and  to  give  notice  thereof  to  the  bank." 

Assuming  that  the  Court  below  was  correct  in  thus  deter- 
mining the  fact  of  subsequent  negligence  on  the  part  of  the 
plaintiff  company  (depositor) ,  it  still  remains  for  us  to  consider 
whether  it  was  also  correct  in  its  determination  of  the  legal 
effect  of  such  negligence. 

Spruance,  J.,  in  his  dissenting  opinion  quotes  upon  this 
point  the  language  of  Justice  Harlan,  who  delivered  the  opinion 
in  Leather  Manufacturers*  Bank  vs,  Morgan,  cited  above,  as  fol- 
lows: 

**0f  course,  if  the  defendant's  oflScers,  before  paying  the 
altered  checks,  could  by  proper  care  and  skill  have  detected  the 
forgeries,  then  it  cannot  receive  a  credit  for  the  amount  of  these 
checks,  even  if  the  depositor  omitted  all  examination  of  his 
account.*' 

If  this  is  a  correct  statement  of  the  law,  such  subsequent 
negligence  on  the  part  of  the  depositor  is  not  a  bar  to  recovery, 
unless  it  be  also  determined  that  there  was  no  negligence  on  the 
part  of  the  officers  of  the  bank  in  paying  the  fraudulently  altered 
checks,  and,  therefore.  Judge  Spruance  is  correct  when  he  states 
elsewhere  in  his  opinion,  **The  first  and  important  question  is 
whether  there  is  any  evidence  that  would  warrant  the  jury  in 
inferring  and  finding  that  the  bank  did  not  use  due  and  reason- 
able care  and  diligence  to  discover  that  these  checks  or  some  of 
them  had  been  fraudulently  altered." 

In  every  case  where  suit  is  brought  by  a  depositor  to  recover 
from  a  bank  money  deposited  by  him,  which  the  bank  has  paid 
out  otherwise  than  in  conformity  with  his  orders,  and  the  bank 
sets  up  the  defense  that  it  is  nevertheless  entitled  to  charge  the 
depositor  with  such  payments,  because  of  conduct  of  the  de- 
positor subsequent  to  such  payment,  the  preliminary  question 
to  be  determined  is  whether  the  bank  was  or  was  not  guilty  of 
negligence  in  making  the  payments.  If  it  were  negligent,  if  its 
officers  be  fotmd  to  have  failed  to  exercise  due  and  reasonable 
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care  in  detecting  the  forgery  or  fraud,  then  the  subsequent 
negligence  of  the  depositor,  his  failure  to  perform  his  duty  in 
examining  his  pass-book  and  vouchers  with  reasonable  care  and 
report  to  the  bank  in  a  reasonable  time  any  errors  or  mistakes, 
would  constitute  no  defense. 

It  is  needless  to  cite  cases  in  which  this  doctrine  is  explicitly 
stated,  because  they  are  all  in  accord  upon  this  point,  and  the 
doctrine  is  assumed  in  every  case  where  it  is  not  stated.  It  is 
not  disputed  by  counsel  for  the  defendant,  and,  in  fact,  is  indis- 
putable, being  recognized  in  all  the  authorities,  however  much 
they  may  differ  otherwise  in  the  doctrines  they  apply  to  the 
questions  arising  in  consequence  of  subsequent  negligence  on  the 
part  of  depositors. 

Most  of  the  cases  cited,  in  fact  the  majority  of  the  suits 
brought  by  depositors  to  recover  payments  made  on  forged  or 
fraudulently  altered  checks,  result  from  the  crimes  of  some  trust- 
ed employee  of  the  depositor,  and  usually  the  Court  has  to  deal 
with  a  long  series  of  successful  forgeries,  as  in  the  present  case. 

After  his  pass-book  has  been  balanced  and  returned  to  a 
depositor  with  any  of  the  forged  or  fraudulently  altered  checks, 
the  authorities  practically  agree  that  in  the  absence  of  neg- 
ligence on  the  part  of  the  bank  the  failure  of  the  depositor  to 
notify  the  bank  within  a  reasonable  time  that  such  checks  have 
been  forged  or  fraudulently  altered,  will,  if  the  delay  be  caused 
by  his  negligence  in  not  using  due  care  and  diligence  in  examining 
the  pass-book  and  vouchers,  or  in  giving  notice,  if  he  had  dis- 
covered the  forgeriers,  constitute  a  defense  by  the  bank  to  the 
depositor's  suit  for  the  money  subsequently  paid  out  on  similar 
checks. 

With  respect  to  the  payments  made  before  such  settlement, 
however,  the  authorities  differ,  and  although  in  the  greater 
number  of  cases  no  distinction  is  made,  in  others,  a  different 
principle  is  held  to  apply  and  the  distinction  is  insisted  upon 
with  force  and  earnestness  in  the  case  of  CriUen  vs.  Chemical 
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National  Bank,  171  N.  Y.  219,  229.  The  Court  in  that  case  con- 
cludes its  consideration  of  this  point,  as  follows: — 

'This  question  is  well  discussed  by  the  Supreme  Court  of 
Alabama  in  the  case  of  National  Bank  vs.  Allen,  supra,  and  we 
concur  in  the  view  expressed  by  that  Court,  that  the  liability 
of  the  depositor  for  neglect  of  his  duty  to  examine  and  verify 
his  account  with  the  bank  is  limited  to  damages  sustained  by 
the  bank  in  consequence  of  such  neglect." 

In  the  Alabama  case  referred  to,  the  pleas  of  the  bank 
state  facts  showing  that  it  acted  with  due  care  in  the  payment 
of  the  forged  checks,  and  averred  subsequent  negligence  on  the 
part  of  the  plaintiff  in  the  examination  and  comparison  of  its 
pass-book,  check  stubs  and  returned  checks.  A  demurrer  to  these 
pleas  was  overruled  and  the  case  tried  by  the  Court  below  with- 
out the  intervention  of  a  jury.  It  appeared  that  the  forgeries 
were  so  skilfully  executed  as  to  deceive  even  the  plaintiff  him- 
self, and  it  was  assumed  throughout  the  opinion  of  the  Court 
that  there  had  been  no  want  of  due  care,  caution  and  diligence 
on  the  part  of  the  officers  of  the  bank  in  their  scrutiny  and 
consideration  of  the  forged  checks  before  paying  them. 

The  Alabama  Court  discusses  the  principles  applicable  to 
payments  made  before  settlement,  as  follows: — 

"Some  of  the  Courts  have  held  that  if  injury  results  to 
the  bank  by  the  negligence  of  the  depositor,  he  will  be  held  to 
have  adopted  and  ratified  the  payment  of  the  forged  checks. 

"By  others  under  like  circumstances  the  doctrine  of  estop- 
pel has  been  applied,  and  the  depositor  held  to  be  estopped 
from  asserting  a  claim  to  the  money  paid  on  the  forged  checks. 
We  do  not  think  that  either  the  doctrine  of  ratification  or  es- 
toppel can  be  applied  as  a  just  and  equitable  principle  in  all 
cases.  Ratification  refers  to  a  past  act  or  transaction,  and 
as  now  being  considered,  refers  to  the  unauthorized  act  of  an 
agent,  or  the  adoption  of  a  past  act  or  transaction  as  his  own 
act,  made  or  executed  by  another  who  was  not  an  agent.  It 
-would  strain  the  doctrine  of  ratification  to  hold  that  a  person  had 
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ratified  or  adopted  as  bis  own  the  tinauthorieed  act  of  another, 
of  which  he  had  no  information,  or  which  was  promptly  reptidiat- 
ed  as  soon  as  brought  to  his  knowledge.  So  where  a  bank  pap 
a  forged  check  drawn  in  the  name  of  one  of  the  depositors,  and 
the  depositor  is  wholly  free  from  neglect  or  fault,  the  benk 
owes  the  amount  to  the  depositor.  There  was  no  act,  omission 
to  act,  or  i^ence  in  such  a  case  on  the  part  of  the  depositor 
which  induced  the  bank  to  pay  the  forged  check,  or  influenced 
the  action  of  the  bank  in  the  payment  of  the  check.  No  princi- 
ple of  the  law  or  of  estoppel  can  be  invoked  by  the  bank  against 
the  depositor  under  such  circumstances.  The  depositor  owed 
the  bank  a  duty  which  was  to  examine  the  pass-book  and  vouch- 
ers with  reasonable  care  and  diligence.  If  the  depositor  failed  in 
his  duty  in  this  respect,  and  the  bank  was  injured  in  consequence 
of  such  omission  of  duty,  the  depositor  became  liable  to  the  bank 
for  all  damage.  The  extent  of  the  liability  of  the  depositor  is 
commensurate  with  the  loss  sustained  in  consequence  of  his  ne- 
glect of  duty,  no  more,  no  less.  It  would  be  tmjust,  unfair 
to  the  depositor,  not  sanctioned  by  any  correct  principle  of  law, 
to  permit  the  bank  to  invoke  the  doctrine  of  ratification  or  es- 
toppel which  would  exempt  the  bank  from  all  liability  incurred 
by  its  own  neglect  in  the  payment  of  the  forged  check,  and  in 
many  cases  inflict  upon  the  depositor  greater  loss  than  that 
caused  to  the  bank  by  his  neglect  of  duty.  The  damages  sus- 
tained by  the  bank  as  the  result  of  neglect  of  duty  by  the  de- 
positor, are  susceptible  of  proof  and  measurement,  as  arise  in 
any  other  case  of  breach  of  duty  imposed  by  contract.  The 
pleadings  may  be  framed  to  present  the  issue  in  a  proper  manner." 
First  National  Bank  of  Birmingham  vs.  Allen,  100  Ala,  476,  484. 

With  respect  to  pa)rments  made  after  the  settlement,  the 
true  reason  of  the  generally  adopted  rule  is  admirably  stated, 
as  follows  (it  being  assumed,  of  course,  that  there  was  no  neg- 
ligence on  the  part  of  the  bank) : 

*The  evidence  shows  that  several  checks  were  forged  by 
Tomlin  and  paid  by  the  bank  subsequent  to  the  time  that  Allen 
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the  plaintiff  was  chargeable  with  notice  that  his  clerk  was  mak- 
ing such  unauthorized  use  of  his  name.  As  to  all  such  subse* 
quent  pa)rment8  of  forged  checks  the  bank  is  entitled  to  invoke 
the  equitaWe  doctrine  of  estoppel.  As  to  these  it  may  be  fairly 
said  the  bank  was  induced  to  pay  and  did  pay  in  consequence 
of  the  silence  of  the  plaintiff  when  it  was  his  duty  to  speak. 
The  bank  was  misled  to  its  injury,  by  the  fault  of  the  depositor. 
A  very  interesting  and  instructive  collection  of  leading  cases 
on  the  questions  under  consideration  may  be  found  in  the  26th 
Volume  of  Amsrican  Law  Review  for  March  and  April,  1892, 
page  274." 

First  National  Bank  of  Birmingham  vs.  Allen,  supra. 

Both  the  reasoning  and  conclusions  of  the  Alabama  Court 
meet  with  our  unqualified  approval,  and  we  do  not  deem  it  nec- 
essary to  give  further  consideration  to  the  doctrine  of  ratifi- 
cation and  estoppel  in  this  connection.  We  do  not  consider 
that  they  apply  to  the  payment  of  forged  checks  prior  to  the 
settlement, and  our  views  in  respect  to  such  payments  are  in 
accord  with  those  of  the  New  York  and  Alabama  Courts. 

The  Leather  Manufacturers*  Bank  vs,  Morgan,  supra,  is  the 
most  notable  case  in  opposition  to  these  views.  It  was  decided 
in  1885,  about  eight  years  before  the  Alabama  case  we  have  cit- 
ed, and  about  seventeen  years  before  the  New  York  case.  The 
opinion  delivered  by  Justice  Harlan,  from  which  we  have  already 
quoted,  is  long,  elaborate  and  painstaking,  reviewing  nearly 
all  the  leading  authorities  up  to  that  time  bearing  upon  all  the 
leading  questions  at  issue  in  this  cause. 

Upon  the  particular  point  we  are  now  considering,  however, 
the  reasoning  upon  which  he  rests,  is  contained  in  the  following 
paragraph: — 

**If  he  had  discovered  that  altered  checks  were  embraced  in 
the  su^count,  and  failed  to  give  due  notice  thereof  to  the  bank, 
it  could  not  be  doubted  that  he  would  have  been  estopped  to 
dispute  the  genuineness  of  the  checks  in  the  form  in  which  they 
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were  paid;  upon  the  principle  stated  by  Lrord  Campbell  in  Cairn- 
cross  V,  Lorimer,  3  Macq.  827,  830,  that  *i£  a  party  having  an 
interest  to  prevent  an  act  being  done,  has  full  notice  of  its  having 
been  done,  and  acquiesces  in  it,  so  as  to  induce  a  reasonable 
belief  that  he  consents  to  it,  and  the  position  of  others  is  al- 
tered by  their  giving  credit  to  his  sincerity,  he  has  no  more  right 
to  challenge  the  act  to  their  prejudice  than  he  would  have  had 
if  it  had  been  done  by  his  previous  license/    This,    however, 
could  not  be,  if,  as  claimed,  the  depositor  was  under  no    obli- 
gation whatever  to  the  bank  to  examine  the  account  rendered 
at  his  instance,  and  notify  it  of  errors  therein  in  order  that  it 
might  correct  them,  and,  if  necessary,  take  steps  for  its  pro- 
tection by  compelling  restitution  by  the  forger.     But  if  the 
evidence  showed  that  the  depositor  intentionally  remained  silent, 
after  discovering  the  forgeries  in  question,  would  the  law  con- 
clusively presume  that  he  had  acquiesced  in  the  account  as 
rendered,  and  infer  previous  authority  in  the  clerk  to  make  the 
checks,  and  yet  forbid  the  application  of  the  same  principle  where 
the  depositor  was  guilty  of  neglect  of  duty  in  failing  to  do  that, 
in  reference  to  the  accotmt,  which  he  admits  would  have  readily 
disclosed  the  same  fraud?     It  seems  to  the  Court  that  the  simple 
statement  of  this  proposition  suggests  a  negative  answer  to  it." 

Leather  Mfrs\  Bank  vs.  Morgan,  supra. 

In  other  words,  no  difference  in  legal  effect  is  recogniz- 
ed between  the  concealment  of  a  forgery  on  the  part  of  the  de- 
positor with  deliberate  intention  and  actual,  knowledge  of  the 
fact,  on  the  one  hand,  and,  on  the  other,  his  neglect  to  use  the 
due  and  reasonable  care  and  diligence  in  the  examination  of  his 
pass-book  and  vouchers,  which  might  have  enabled  him  to  dis- 
cover it. 

This  argument  does  not  carry  conviction  to  our  minds,  for 
the  former  instance  necessarily  imports  a  deliberate  ratification 
by  the  depositor  of  the  forgeries,  which,  as  in  any  other  case  of 
deliberate  ratification,  would  be  conclusive  against  him;  whereas 
in  the  latter  instance,  for  reasons  already  quoted  from  the  Al- 
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abama  case,  ratification  cannot  be  implied,  and  an  analysis  of 
the  proposition  quoted  from  Lord  Campbell  shows  that  it  is  not 
applicable  to  facts  and  conduct  so  essentially  different. 

The  New  York  Court  in  Critten  vs.  Chemical  National  Bank 
refers  to  the  Courts  taking  the  opposite  view  of  this  point,  as 
follows: — 

"In  the  cases  cited  from  the  Supreme  Court  of  the  United 
States,  from  that  of  Massachusetts  and  that  of  Pennsylvania,  it 
is  conceded  that,  if  the  bank  has  been  guilty  of  negligence  in 
paying  the  forged  checks,  then  the  doctrine  of  ratification  and 
estoppel  does  not  apply.  It  seems  to  us  that  the  exception  is 
somewhat  inconsistent  with  the  principle  on  which  the  doctrine 
rests.  Moreover,  we  see  no  reason  why  the  bank  should  be  en- 
titled to  an)rthing  more  than  indemnity  for  the  loss  the  deposi- 
tor's negligence  has  caused  it." 

This  question  may  not  be  of  great  importance  in  this  case, 
so  far  as  practical  results  are  concerned,  but  it  is  none  the  less 
necessary  for  us  to  pass  upon  it,  and  we  have,  therefore,  giv- 
en to  it  most  careful  consideration,  and  we  have  deemed  it  proper 
to  elaborate  the  general  principles  governing  the  relation  of 
bankers  and  their  depositors  in  view  of  the  fact  that  this  is  the 
first  case  which  has  arisen  in  this  State  involving  those  principles. 

We  are  now  brought  to  the  consideration  of  the  important 
question  whether  there  was  any  evidence  that  would  have  war- 
ranted the  jury  in  inferring  and  finding  that  the  bank  did  not  use 
due  and  reasonable  care  and  diligence  to  discover  that  the 
checks  in  controversy,  or  some  of  them,  had  been  fraudulently 
altered. 

The  alterations  of  the  checks,  making  them  payable  to  bear- 
er, were  not  claimed  by  the  defendant  to  be  other  than  patent, 
and  there  was  evidence  that  in  most  of  the  checks  after  the  name 
of  the  payees,  room  was  not  left  in  which  to  write  the  words  *'or 
bearer"  without  deflecting  or  crowding  them,  and  that  those 
words  were  evidently  written  in  different  ink  than  the  balance 
of  the  check  and  at  a  different  angle  of  writing,  thus  tending  to 
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raise  the  inference,  although  not  concltisively,  that  the  alter- 
ations were  made  after  the  signature,  at  the  very  least,  it  was 
sufficient  to  excite  in  the  minds  of  the  bank  officers  the  sus- 
picion that  such  was  the  case. 

It  also  appeared  from  the  evidence  that  the  money  was  not 
paid  on  such  altered  checks  to  the  payee,  but  to  Churchman, 
who  presented  the  checks,  and  got  the  money,  and  that  the 
alteration  in  every  instance  was  made  in  his  hand-writing. 

There  was  also  evidence  that  the  suspicion  or  curiosity  of 
the  bank  officers  was  sufficiently  aroused  to  cause  them  to  ask 
of  Churchman  an  explanation,  and  that  the  only  explanation 
given  by  him  was  that  **the  people  for  whom  these  checks  were 
drawn,  in  whose  favor  these  checks  were  drawn,  wanted  the 
currency." 

It  also  appeared  by  the  by-laws  of  the  company  that  no  one 
but  the  treasurer  had  the  authority  to  sign  checks;  and  that 
sometime  prior  to  the  payment  of  the  checks  in  controversy  Mr. 
Barker,  the  treastu^r,  had  shown  to  Mr.  Robinson,  an  officer  of 
the  bank,  the  following  by-law: — 

"Article  11.  The  Treasurer  of  the  company  shall  have 
charge  of  the  funds  of  the  company;  shall  deposit  them  in  such 
bank  to  the  credit  of  the  company,  as  the  directors  may  desig- 
nate, and  shall  make  pa3nnent  only  by  checks,  the  stub  of  which 
shall  state  for  what  purpose  the  check  is  drawn." 

The  occasion  being,  that  the  bank  had  paid  a  check  signed 
by  Mr.  Coulton,at  that  time  the  president  of  the  plaintiff  company 
and  after  being  shown  the  by-law  the  bank  officers  *  'promised  not 
to  do  it  any  more.*' 

All  the  checks  altered  in  this  way,  that  were  paid  to  Church- 
man prior  to  the  first  balancing  of  the  company's  pass-book 
that  contained  any  of  the  altered  checks,  were  made  to  H.  H. 
Ferguson,  and  there  is  evidence  tending  to  show  that  he  was 
known  by  the  bank  officers  to  be  an  employee  of  the  company, 
and  had  been  receiving  checks  payable  to  his  order  shortly  be- 
fore the  date  of  such  altered  checks,  at  Mobile,  Alabama. 
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It  also  appears  that  up  to  and  inclusive  of  May  3»  1899, 
checks  made  payable  to  his  order  were  the  only  ones  altered. 

Can  it  be  contended  that  the  inference  might  not  be  properly 
drawn  by  a  jury  from- this  evidence  considered  by  itself,  that 
the  bank  officers  did  not  use  due  and  reasonable  care  and  dili- 
gence in  paying  the  checks,  thus  patently  altered,  to  the  secre- 
tary of  the  company,  living  in  Wilmington  and  in  whose  hand- 
writing the  alterations  were  made?  It  seems  also  apparent  that 
if  such  inference  should  be  drawn  by  a  jury,  it  would  follow  that 
Churchman's  success  in  successfully  continuing  a  series  of  stich 
forgeries  would  be  as  fairly  attributable  to  the  folly  of  the  bank 
in  paying  those  checks  without  making  inquiry  as  to  the  au- 
thority for  the  alteration,  as  to  any  carlessness  of  the  plaintiffs  in 
failing  to  detect  the  alteration  when  the  checks  were  returned 
to  it  from  the  bank;  and  upon  the  established  principles  which 
we  have  already  laid  down,  such  subsequent  negligence  on  the 
part  of  the  plaintiff  could  not  release  the  bank  from  its  respon- 
siblity  for  any  of  the  payments  made  on  such  altered  checks. 
On  the  other  hand,  there  is  evidence  tending  to  show,  although 
not  conclusively,  that  the  method  in  which  the  business  of  the 
plaintiff  company  was  conducted  was  calculated  to  mislead  the 
bank  and  justify  its  officers  in  believing  that  Churchman,  its 
secretary,  was  authorized  to  make  the  alterations  and  receive 
the  money  instead  of  the  payees.  This  is  the  third  contention 
made  by  the  defendant's  counsel,  which  we  have  quoted  above, 
to  wit:      -• 

"That  the  acts  and  conduct  of  plaintiff  company  warranted 
defendant  bank  in  believing  that  William  H.  Churchman  was 
authorized  to  make  the  alterations  appearing  on  the  checks  in 
controversy.*' 

The  evidence  which  is  claimed  by  the  bank  defendant  to 
have  proved  this,  is  that  Churchman  was  not  a  mere  clerk  of  the 
company,  but  its  secretary,  and  in  the  absence  of  the  president 
and  vice-president,  its  acting  president;  that  the  sole  office 
of  the  plaintiff  company  in  the  City  of  Wilmington  was  manage  d 
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by  himfthat  with  rare  exceptions  he  alone  dealt  with  defendant 
in  relation  to  its  bank  account,  endorsing  all  its  checks  for  de- 
posit, with  the  exception  of  government  checks,  which  were  en- 
dorsed by  the  treasurer  and  sent  to  Churchman  for  deposit;  that 
Barker,  the  treasurer,  is  shown  to  have  been  in  the  city  of  Wil- 
mington but  two  or  three  times  in  a  year,  and  his  duty  to  the 
company  required  him  to  be  in  remote  parts  of  the  country, 
now  on  the  New  England  coast,  now  on  the  Alabama,  Florida, 
or  Texas  coast,  so  that  if  they  desired  to  notify  him  of  the  al- 
terations it  might  have  taken  days  to  have  located  him  in  order 
to  send  a  description  of  the  checks.  This  had  been  the  case  for 
some  years  prior  to  the  date  of  the  first  altered  check  in  con- 
troversy, and  it  is  argued  that  all  these  circumstances  were  cal- 
culated to  give  the  bank  the  assurance  that  it  would  be  justified 
in  making  the  payments  to  Churchman  on  such  altered  checks, 
especially  in  view  of  the  fact  that  by  delaying  pajrment  in  order 
to  make  inquiry  of  Barker  they  might  have  shaken  plaintiff's 
credit,  causing  great  damage  and  subjecting  itself  to  an  action 
of  damages,  besides  gaining  the  hostility  of  both  Churchman  and 
Barker  and  losing  this  valuable  account,  in  case  the  suspicion 
proved  to  be  unfounded. 

It  is  also  contended  by  the  defendant's  counsel  that  Bar- 
ker's conduct,  as  appears  from  the  evidence,  in  signing  the 
checks  sent  him  by  Churchman  upon  Churchman's  statement 
that  they  were  for  bona  fide  bills,  without  verifying  his  statement 
by  demanding  the  O.  K'd.  bills  for  payment  of  which  Church- 
man stated  the  checks  were  drawn,  or  asking  for  the  receipted 
bills,  afterwards  furnished  facilities  for  Churchman  to  success- 
fully perpetrate  the  frauds,  which  renders  this  case  analogous 
to  the  famous  Vagliano  case,  finally  decided  against  the  plain- 
tiff by  the  House  of  Lords.  Bank  of  England,  Appellant,  vs. 
Vagliano  Bros,,  1891  App.  Cas.  171,  172. 

It  was  heard  in  the  House  of  Lords  on  appeal  from  the  judg- 
ment of  the  Court  of  Appeals,  reported  23  Q.  B,  D,  243;  58  L 
J.  Q.  B.  (357),  in  which  the  judgment  of  Charles,  J.,  reported 
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22  Q.  B.  D.  103;  58  L.  /.  Q,  B.  27;  was  affirmed  by  Cotton,  L. 
J.,  Lindley,  L.  J.,  Bowen,  L.  J.,  Fry,  L.  J.,  and  Lopes,  L.  J.; 
(Ussentiente,  Lord  Esher,  M.  R.  The  facts  are  briefly  stat- 
ed in  the  report,  as  follows: — 

**The  plaintiff  in  the  action  claimed  to  be  entitled  to  be 
credited  by  the  defendant  bank  with  a  sum  of  ;£71,500  with 
which  the  bank  had  debited  him  in  respect  of  certain  bills,  which 
bore  the  genuine  signature,  as  acceptors,  of  the  plaintiff's  firm. 
The  bills  purported  to  be  drawn  by  one  Vucina,  who  was  a  cor- 
respondent of  the  plaintiflE's  firm,  but  they  were  in  fact  wholly 
fictitious  bills  fabricated  by  a  clerk  in  the  employ  of  the  plain- 
tiffs, who  by  placing  them  before  Mr.  Vagliano  along  with  forged 
letters  of  advice  obtained  the  acceptance  of  the  firm.  The 
payee  named  in  the  bills  was  Tetridi'.  There  was  a  person 
of  this  name  who  had  some  business  with  the  firm,  but  this  per- 
son had  no  concern  with  the  transaction.  After  obtaining  the 
acceptance  of  the  firm,  the  clerk  forged  the  signature  of  the  payee 
and  obtained  payment  of  the  bills  at  the  counter  of  the  bank. 
Both  the  Courts  below  had  decided  in  favour  of  the  plaintiff's 
claim  against  the  bank.'' 

Each  of  the  eight  Lords  participating  in  the  decision  de- 
livered an  opinion.  Lords  Bramwell  and  Field  dissenting,  and 
the  others  held  partly  that  the  payee  was  fictitious  or  non-exis- 
tent within  the  meaning  of  the  English  Bill  of  Exchange  Act, 
1882,  Sec.  7,  sub.  sec.  3,  which  made  bills  of  exchange  payable 
to  bearer,  which  were  drawn  payable  to  a  fictitious  or  non-exist- 
ing person;  and  partly  that  there  was  a  want  of  due  care  and 
diligence  on  the  part  of  the  plaintiffs  in  the  conduct  of  their 
business  and  the  scrutiny  of  their  accounts  with  Vucina  &C.,. 
which  constituted  the  proximate  cause  of  the  payment  of  the 
forged  checks. 

All  the  Judges,  however,  took  occasion  to  cite  with  ap- 
proval the  leading  case  of  Robarts  vs.  Tucker,  16  Q.  B.  560,  and 
the  only  question  of  law  decided  by  them  was  the  meaning  and 
effect  of  the  words  "fictitious  or  non-existing{persons"|asj^used 
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in  the  English  Bill  of  Exchange  Act;  their  opinions,  so  far  as  they 
dealt  otherwise  with  the  question  of  plaintiff's  negligence  as  the 
proximate  cause  of  the  loss,  being  concerned  merely  with  the 
application  of  an  undisputed  principle  to  the  particular  state  of 
facts  before  them. 

The  opinions  delivered  in  all  three  courts  are  extremely 
interesting,  and  we  have  read  them  with  great  care.  Cotmsel 
for  the  defendant  in  this  cause  have  displayed  great  ingenuity 
in  the  effort  to  make  the  doctrine  applied  by  the  House  of  Lords 
to  the  bogus  bills  of  exchange  in  that  case,  about  which  every- 
thing was  forged  and  fictitious  except  Vagliano's  acceptance, 
to  checks  signed  by  Barker  for  bills  which  had  already  been  paid 
by  other  checks  to  the  same  payees,  or  for  sums  of  money  which 
were  not  at  the  time  due  and  owing  to  the  payee,  in  every  in^ 
stance  being  persons  with  whom  the  company  had  had  habitual 
dealings.  The  analogy  fails,  however,  not  only  because  of  the 
radical  difference  in  the  facts  and  circumstances  of  the  Vag- 
liano  case,  but  also  because  that  case  was  concerned  with  bills 
of  exchange,  which  differ  in  some  essential  feature  from  checks, 
being  a  distinct  species  of  the  same  genus  of  commercial  paper. 

The  case  oiScholfieldvs,  Earl  of  Londesborough,  1896  App- 
Cas,  514,  550,  which  also  discusses  Robarts  vs.  Tucker  and  Young 
vs.  Groie,  as  well  as  the  Vagliano  case,  is  much  more  instructive 
in  its  theoretical  discussion  of  the  general  principles  of  law 
governing  bills  of  exchange. 

Out  of  the  great  number  of  cases  cited  and  reviewed  by 
counsel,  we  have  only  referred  to  those  which  formulate  or  illus- 
trate the  principles  of  law  involved.  The  greater  number  are 
only  concerned  with  the  application  of  admitted  principles  to 
the  facts  or  circumstances  before  the  Court  at  the  time  which  are 
necessarily  set  out  at  length.  These  we  have  deemed  it  un- 
necessary for  the  most  part  to  cite. 

We  have  already  discussed  the  questions  arising  from  the 
subsequent  negligence  of  depositors,  and  stated  the  principles 
which  determine  its  effect  upon  the  responsibility  of  the  bank 
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for  money  paid  out  on  forged  or  altered  checks,  both  before  and 
after  a  settlement  of  the  depositor's  account  containing  any  of 
such  checks. 

For  the  purpose  of  that  discussion  we  assiuned  that  a  major- 
ity of  the  Court  below  were  correct  in  assuming  that  such  negli- 
gence had  been  proved  in  the  pending  cause,  and  it  still  remains 
for  us  to  consider  whether  in  our  judgment  such  an  assump- 
tion was  warranted  by  the  evidence. 

The  general  principle  is  that  "where  forged  checks  have 
been  paid  and  charged  in  the  accoimt  and  returned  to  the  de- 
positor, he  is  under  no  duty  to  the  bank  so  to  conduct  the  ex- 
amination that  it  will  necessarily  lead  to  the  discovery  of  the 
fraud.  If  he  examines  the  vouchers  personally  and  is  himself 
deceived  by  the  skillful  character  of  the  forgery,  his  omission 
to  discover  it  will  not  shift  upon  him  the  loss  which  in  the  first 
instance  is  the  loss  of  the  bank." 

In  the  cause  before  us,  however,  no  such  difficulty  is  present- 
ed: no  question  arises  as  to  the  amount  of  diligence  required,  for 
one  of  the  exceptional  features  of  this  case  is  the  baldness  and 
plainness  of  the  fraudulent  alterations  and  the  absence  of  any 
apparent  effort  on  the  part  of  the  perpetrator  of  the  frauds  to 
conceal  the  evidence  of  them.  It  is  obvious  and  conceded  that 
if  Barker  had  at  any  time  looked  over  the  returned  checks 
the  alterations  to  "or  bearer"  would  have  stared  him  in  the 
face  and  disclosed  the  fraud  at  once.  This  he  did  not  do  him* 
self,  and  the  employee  or  officer  to  whom  this  duty  was  assign- 
ed was  Churchman,  the  perpetrator  of  the  fraud.  There  is, 
therefore,  no  question  of  fact  involved.  Any,  even  a  cursory 
examination  by  an  honest  clerk  would  have  resulted  in  the 
discovery  of  the  plain  alterations,  and  therefore  the  only  ques- 
tion is  whether  the  plaintiff  is  relieved  from  responsibility  by 
the  fact  that  the  person  charged  by  Barker,  the  treasurer,  with 
the  duty  of  making  the  examination  was  himself  the  forger,  and, 
therefore,  bound  to  conceal  the  alteration. 

Upon  this  point  we  entirely  agree  with  the  following  state- 
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ment  of  the  rule  and  the  reasons  upon  which  it  is  based  contained 
in  Critten  vs.  Chemical  National  Bank,  supra: — 

**0f  course,  the  knowledge  of  the  forgeries  that  Davis  pos- 
sessed, from  the  fact  that  he  himself  was  the  forger,  was  in  no 
respect  to  be  attributed  to  the  plaintiffs.  But  we  see  no  reason 
why  they  were  not  chargeable  with  such  information  as  a  com- 
parison of  the  checks  with  the  check  book  would  have  imparted 
to  an  innocent  party  previously  tinaware  of  the  forgeries.  The 
plaintiffs'  position  may  be  no  worse  because  they  intrusted  the 
examination  to  Davis  instead  of  to  a  third  person;  but  they  caa 
be  no  better  off  on  that  account.  If  they  would  have  been 
chargeable  with  the  negligence  or  failure  of  anoth^  clerk  in  the 
verification  of  the  accotmts,  they  must  be  equally  so  for  the 
default  of  Davis,  so  far  as  the  examination  itself  would  have 
disclosed  the  facts." 

It  only  remains  to  determine  the  one  remaining  qoestton, 
which  is  also  the  first  and  most  important  one,  but  this  can  now 
be  done  in  a  very  few  words. 

It  is  not  for  this  Court  to  say  in  the  pending  cause  whether 
the  evidence  bearing  upon  the  question  of  the  negligence  or 
want  of  due  and  reasonable  care  on  the  part  of  the  bank  in  the 
payment  of  the  altered  checks  was  strong  or  weak  when  taken  in 
connection  with  the  evidence  tending  to  show  that  the  method 
in  which  the  business  of  the  plaintiff  company  was  conducted 
was  calculated  to  mislead  the  bank,  was  such  as  to  constitute 
the  proximate  cause  of  the  loss.  We  are  only  called  upon  to 
say  whether  there  was  any  legal  evidence  sufficient  to  be  sub- 
mitted to  the  jury  for  their  consideration,  and  we  are  unhesi- 
tatingly of  the  opinion  that  the  evidence  should  go  to  the  jury 
imder  careful  instruction  from  the  Court. 

It  results,  therefore,  that  the  Court  erred  in  the  pereiap- 
tory  instruction  to  the  jtuy  to  find  tos  the  defendant  as  a  result 
of  the  evidence. 

The  judgment  is  therefore  reversed,  and^the  case  remanded 
to  the  Court  below. 
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ABANDONMENT  OP  RIGHT  TO   TAKE    PROPERTY.— See  Waiv- 

ER,  2. 

ABORTION. 

1.  Under  an  indictment  for  murder  of  the  second  degree,  where 
the  death  was  caused  by  an  abortion,  the  verdict  may  be  murder  of 
the  second  degree;  manslattghter,  assault  only,  or  not  guilty.  Upon 
the  trial  of  any  person  for  any  felony  whatever,  (capital  cases  only 
excepted),  where  the  crime  charged  shall  include  an  assault  against 
the  person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and 
find  a  verdict  of  gviilty  of  assatdt.     State  vs.  Fleetwood,  153. 

2.  In  such  a  trial  the  defendant  may  introduce  testimony  to  con- 
tradict the  dying  declarations  of  the  deceased  put  in  evidence  by  tha 
State.     Id, 

3.  Any  person  who  administers  a  drug,  or  uses  an  instrument, 
with  the  mtent  to  procure  the  miscarriage  of  any  pregnant  woman, 
supposed  by  such  person  to  be  pregnant  unless  the  same  may  be  neces- 
sary to  preserve  her  life,  is  engaged  in  the  commission  of  a  felony, 
and  if  the  death  of  the  pregnant  woman  results  from  his  act,  the  law 
implies  malice,  and  the  perpetrator  thereof  wotild  be  guilty  of  murder 
of  the  second  degree.  And  it  would  be  no  defense,  or  mitigation  of 
the  crime,  that  the  deceased  woman  consented  to  or  even  soUcited 
him  to  perform  such  act.     Id, 

ACCEPTANCE. 

t^  1.  If  after  a  fair  opporttmity  for  the  inspection  of  a  car-load  of 
lumber  the  defendant  unconditionally  accepted  the  same  as  in  con- 
formity with  the  contract,  he  cotdd  not  afterwards  repudiate  such 
acceptance  and  refuse  to  pay  the  contract  price  for  the  Itunber  so 
accepted,  even  though  the  said  lumber  was  not  fit  for  the  use  for  which 
it  had  been  ordered,  or  not  in  conformity  with  said  order,  as  such 
acceptance  would  be  a  waiver  of  aU  such  defects.  Armstrong  vs, 
Columbia   Wagon  Co.   274. 

2.  On  the  other  hand,  the  defendant  was  not  bound  to  accept,  nor 
bound  to  pay  for  said  lumber  if  he  did  not  accept  it,  tmless  it  was 
reasonably  fit  for  the  use  for  which  it  was  ofierea,  and  unless  it  was 
substantially  of  the  quality  described  in  the  order.     Id. 

See   Contract. 

ACCIDENT. 

1.  Doctrine  of  unaviodable  accident.  White  vs.  Wil.  City  Ry.. 
105. 

2.  If,  on  the  other  hand,  the  motorman  under  those  circumstan- 
ces, in  due  time,  uses  all  the  means  within  his  power  to  check  or  stop 
the  car,  and  he  is  not  able  to  do  so  by  reason  of  the  slippery  condition 
of  the  track  or  other  cause  beyond  his  control,  he  is  not  guilty  of 
negligence.     HeideJbaugh  vs.  Peoples  Ry.,  209. 

3.  But  if  the  jury  t^lieve  that  the  step  of  the  car  was  in  a  reason- 
ably good  and  safe  condition  at  the  time  of  the  accident  to  the  plain- 
tiff, or  believe  the  injuries  of  which  the  plaintiff  complains  were  caused 
by  her  own  negligence,  or  were  the  result  of  an  unavoidable  accident, 
their  verdict  should  be  in  favor  of  the  defendant.  Smithers  vs.  The 
WU.  City  Ry.,  422. 
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ACCIDENT— ConUnued. 

4.  The  statement  of  the  law  by  the  trial  Court  as  to  contributory 
negligence  and  unavoidable  accident,  confirmed.  MacFmU  vs. 
P.  W,  and  B.  R,  R.,  513. 

ACCOMPLICE. 

1.  If  the  mry  is  satisfied  from  the  evidence  that  one  of  the  defen- 
dants actually  inflicted  the  mortal  wound,  and  that  the  other  defen- 
dant was  at  the  time  present  abetting,  procuring,  oommandtng  or 
counseling  him  in  so  domg,  the  one  so  abetting  wonild  be  an  accom- 
plice and  equally  guilty  with  the  principal  under  the  law.  The  jury 
should  be  satisfied,  however,  that  such  accomplice  did  or  said  aome- 
thing  showing  his  consent  to  the  felonious  purpose  and  contributing 
to|its  execution.     StcUe  vs.  Adams  ei  al.,  IvS. 

2.  The  degree  of  credit  which  ought  to  be  given  to  the  testimony  of 
an  accomplice  is  a  matter  exchisivdy  within  the  province  of  the  jury. 
Great  caution  in  weighing  such  testimony  is  dictated  by  prudence  and 
good  reason.  A  jury  may  convict  upon  the  uncorroborated  testi- 
monv  of  an  accomplice,  yet  the  better  rule  is  that  a  conviction  should 
not  be  had  unless  such  testimony  is  corroborated  either  by  direct  or 
circumstantial  evidence.  A  jury  may  convict  upon  the  testimony 
of  an  accomplice  if  they  are  satisfied  from  all  the  facts  and  circum- 
stances of  the  case,  beyond  a  reasonable  doubt,  that  it  is  true,  without 
anjr  confirmation  of  such  testimony.  And  in  such  a  case,  it  would  be 
their  duty  to  do  so.    State  vs.  Stewart,  et  al.,  435. 

3.  The  defendant  was  indicted  for  the  larceny  of  a  bag  of  com. 
The  prosecuting  witness  testified  that  he  thought  the  com  was  his  but 
could  not  swear  to  it.  The  wife  of  the  prisoner  testified  that  die  had 
gone  to  the  house  of  the  prosecuting  witness  with  her  husband,  who 
said  to  her  that  he  wanted  her  to  go  up  and  engage  the  prosecuting 
witness  in  conversation  while  he  went  down  to  the  pig  pen  and  got  the 
bag  of  com  which  the  colored  boy  had  put  out  for  him.  MM  that 
there  was  sufficient  evidence  of  the  prisoner's  guilt  to  be  submitted  to 
the  jury.     SUUe  vs.   Bailey,   455. 

ACTION  ON  CONSTABLE'S  BOND.— See  Landlord  and  Tenant. 

ACTION,  RIGHT  OF. 

1.  Joint  action  against  husband  and  wife  for  professional  services. 
Held  that  plaintitf  could  not  recover  except  upon  a  joint  cause  of 
action,  binding  both  the  husband  and  wife.  If  in  makmg  the  agree- 
ment with  the  plaintiff  the  husband  acted  for  himself  and  wife,  and 
was  authorized  so  to  do,  or  if  the  wife  subsequently  by  her  words  cr 
conduct  directly  or  indirectly  adopted  or  ratified  the  agreement,  it 
would  bind  her;  but  if  she  neither  was  a  party  to  the  alleged  agree- 
ment, or  subsequently  ratified  or  adopted  the  same  she  would  not  be 
liable  jointly  with  her  husband.     Dtissoulas  vs.  Thomas,  1. 

2.  When  the  character  of  the  defendant's  defense  involves,  among 
other  things,  its  liability  to  the  widow  of  a  deceased  servant,  and  there 
is  in  his  claim  for  special  damages  the  element  of  fault  or  n^ligenoe  on 
its  part,  it  is  not  practicable  to  adjust  the  defendant's  claim  in  the 
plaintiff's  action.  Such  damages,  if  recoverable  at  all,  must  be  re- 
covered in  a  separate  action,     idge  Moor  I.  Co.  vs.  Brown  etc,  Co,,  lOi 
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ACTION,  RIGHT  OF-^onimued. 

3.  At  common  law  the  owner  of  a  doe  migh^maintaii4a  civil  action 
for  the  unlawful  injury  thereto  or  Iduing  thereof.  Harrington  vs. 
HaU,  72. 

3.  If  a  plaintiff  brings  a  suit  in  the  Superior  Court  upon  a  cause  of 
action  cognizable  before  a  Justice  of  the  Peace  and  shall  not  recover 
more  than  fifty  dollars  besides  costs,  and  has  not  filed  the  affidavit  re- 
quired by  the  statute,  he  cannot  recover  costs.  Oral  testimonjr  will 
be  admitted  to  show  that  the  cause  of  action  was  within  the  juns^ 
diction  of  a  Justice  of  the  Peace.  What  are  proper  costs,  and  by 
whom  they  are  to  be  paid,  is  for  the  Court,  and  not  the  Junr,  to  deter- 
mine; and  the  time  to  so  determine  rests  in  the  discretion  ot  the  Court. 
Adkins  and  Co,  vs.  Campbell,  96. 

4.  But  even  if  such  a  contract  could  be  regarded  as  a  conditional 
sale,  if  the  vendor  has  agreed,  under  the  terms  of  a  mortgage  given 
to  him  by  the  vendee,  uiat  the  property  in  question  should  become 
fixtures,  and  as  such  a  part  of  the  realty  covered  by  the  lien  of  the 
mortgage  tmder  which  the  property  was  subsequently  sold  by  the 
sheriff,  he  cannot  maintain  an  action  of  replevin  therefor.  Knowles 
Loom  Works  vs.  Knowles,   185. 

5.  In  order  that  a  plaintiff  may  maintain  his  action  at  law  with 
respect  to  a  partnership  account  or  balance,  it  must  appear  that  the 
partnership  has  been  dissolved  and  that  there  has  been  an  adjust- 
ment of  the  partnership  accounts,  and  a  balance  struck,  showing  a 
sum  due  to  him  from  the  defendant.     Dawns  vs.  Short,  264. 

6.  An  action  can  not  be  maintained  when  brought  by  a  plaintiff 
who  has  no  apparent  1^^  interest  in  the  cause  of  action,  king  vs. 
Tyler,    287. 

7.  The  fact  that  a  father  as  next  friend  sought  to  recover  for  his 
minor  child  damages  for  which  he  might  otherwise  have  maintained  an 
action  in  his  own  name,  will  amount  to  a  waiver  or  relinquishment  of 
the  father's  right  in  favor  of  the  son,  or  to  an  emancipation  of  the  son 
by  the  father,  so  as  to  preclude  the  father  from  maintaining  an  action 
in  his  own  name.     Bowrine  vs.  Wil.  Mai.  I.  Co.,  332. 

8.  But  the  next  friend  of  an  infant  plaintiff  is  not  a  party  to  the 
action  in  such  a  sense  that  the  judgment  therein  rendered  could  be 
pleaded  in  bar  of  any  cause  of  action  he  might  have  against  the  same 
defendant  growing  out  of  the  same  transaction.  The  actions  would 
be  different — the  parties  not  the  same.  A  verdict  against  a  person 
serving  in  one  capacity  will  not  estop  him  when  he  sues  in  another 
distinct  capacity,  and  is  in  fact  a  different  person  in  law.     Id. 

9.  A  cause  of  action  stated  to  be  *  'An  action  brought  for  compensa- 
tory damages  for  neglect  of  an  agreement  for  labor  or  work  to  be  per- 
formed by  the  defendant,"  is  not  within  the  jurisdiction  of  the 
Justice.     Colbourn  vs.  Moore,  460. 

ADMINISTRATOR'S  SALE.— See  Sale  op  Personal  Property. 

ADMINISTRATRIX    INTERESTED    IX    AWARD    AGAINST    ES- 
TATE. 

When  the  administratrix  of  a  deceased  person,  interested  in  an 
award  in  favor  of  the  plaintiff,  assents  to  an  amicable  action,  and 
gives  testimony  favorable  to  the  claim  of  the  plaintiff  said  testimony 
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ADMINISTRATRIX    INTERESTED    IN    AWARD    AGAINST    ES- 
TATE.—Con^mii^ci, 
being  necessary  to  warrant  the  award, — and  makes  no  defense  what- 

^  ever  to  the  action,  she  places  herself  in  a  position  in  which  her  interest 
is  in  conflict  with  her  duty  as  such  administratrix.  This  the  law  will 
neither  encourage  nor  permit.     And  in  such  a  case  upon   the  facts 

'        proved,  fraud  and  collusion  will  be  inferred.     White  vs.  Penuel,  272. 

ADMISSIONS. 

1.  In  a  case  where  admissions  by  a  party  to  the  stiit  adverse  to  his 
interest,  are  satisfactorily  proved  to  the  jury,  such  admissions  are 
entitled  to  peculiar  weight  because  a  person  is  presumed  by  law  not 
to  make  admissions  against  his  interest.  Therefore,  they  should 
have  with  the  jury  just  that  weight  which  this  peculiar  character 
gives  them.     Simeone  vs.  Lindsay,  224. 

2.  Admissions  of  the  defendant  are  to  be  considered  by  the  jury 
n  connection  with  all  the  other  testimony  and  should  receive  just  so 

much  weight  as  the  jiiry  think  they  are  entitled  to  under  all  the 
circumstances  of  the  case  as  disclosed  by  the  evidence.  Stale  vs. 
Briscoe,  401. 

3.  Certain  testimony  tending  to  rebut  the  presumption  of  pay- 
ment, including  an  offer  of  compromise  and  settlement,  admitted; 
but  subsequently  stricken  out  by  order  of  the  Court,  leaving,  how- 
ever, any  acknowledgment  of  the  defendant  that  the  debt  was  not 
paid.     Hudson  vs.   Williams^  560. 

4.  An  admission  upon  the  part  of  the  defendant  of  the  existence  of 
the  debt  sued  for,  in  order  to  dispose  of  the  presumption  of  payment 
from  the  lapse  of  twenty  years  after  maturity,  must  be  an  expre^  ac- 
knowledgment   of    an    existing    debt.     Id. 

5.  In  order  to  exclude  distinct  admissions  of  facts,  it  must  appear 
either  that  they  were  expressly  made  without  prejudice,  or  at  least 
that  they  were  made  under  the  force  of  a  pending  treaty,  and  into 
which  the  party  might  have  been  led  by  the  confidence  of  a  comproxni- 
ise  taking  place.  Admissions  made  expressly  for  the  puprose  of 
effecting  a  compromise  of  a  matter  tmder  controversy,  if  not  accepted 
cannot  be  proved  against  the  party  making  them.  But  admissioo- 
of  independent  facts  are  receivable  in  evidence,  though  made  durs 
ing  negotiations  for  a  compromise.     Id. 

See  Confessions. 

ADULTERY. 

1.  The  right  of  the  defendant  to  file  a  cross  bill  in  applications  for 
divorce,  where  the  cause  is  adultery,  does  not  depend  upon  the  pract- 
ice in  Ecclesiastical  Courts  but  upon  the  words  of  otir  own  statute, 
which  provides  ** Section  13.  On  a  petition  for  divorce  for  the  cause 
of  adultery  if  the  defendant  shall  recriminate  and  prove  that  the 
complainant  has  been  guilty  of  a  like  crime"  »♦»»♦♦ 
"the  petition  shall  be  dismissed. "When  the  petition  is  so  dismissed 
the  case  is  ended  and  cannot  be  held  in  court  by  a  cross  bill.  Banks 
vs.  Banks,  442. 

2.  Under  our  practice  such  conduct  on  the  part  of  the  coroi^ainant 
is  simply  a  matter  of  defence  and  does  not  clothe  the  court  with  juris- 
diction independently  of  the  original  petition,  and  such  defence  should 
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ADVLTEKY. —Continued. 

be  set  forth  in  an  answer,  as  defined  in  the  quotation  made  from  2 
WooUey  on  Delaware  Practice.    Id, 

See  INFIDBLITY. 

ADVERSE  POSSESSION.— See  Ejectment 

AFFIDAVIT. 

1.  If  a  plaintiff  brings  a  suit  in  the  Superior  Court  upon  a  cause  of 
action  cognizable  before  a  Justice  of  the  Peace  and  shall  not  recover 
more  than  fifty  dollars  besides  costs,  and  has  not  filed  the  affidivit  re- 
quired by  the  statute,  he  cannot  recover  costs.  Oral  testimony  will 
be  admitted  to  show  that  the  cause  of  action  was  within  the  jurisdic- 
tion of  a  Justice  of  the  Peace.  What  are  proper  costs,  and  by  whom 
they  are  to  be  paid,  is  for  the  Court  ,and  not  the  Jury,  to  deter- 
mine :  and  the  time  to  so  detennine  rests  in  the  discretion  of  the 
Court.     Adkins&Co.   vs,   Campbell,   96. 

2.  An  affidavit  of  demand  is  not  such  an  affidavit  as  is  required 
to  enable  the  plaintiff  to  recover  costs.     Id. 

3.  The  affidavit  upon  which  a  forthwith  summons  was  issued 
was  made  by  the  agent  of  the  plaintiff.  Held  to  be  insufficient. 
Dickerson  vs.  Legore,   462. 

4.  Exceptions  to  the  return  of  commissioners  appointed  to  lay 
out  a  public  road  may  be  signed  by  Counsel  where  the  exceptions  are 
based  upon  facts  which  are  supported  by  the  affidavit  of  tne  excep- 
tants.   In  re  Jones  463. 

5.  Upon  a  petition  to  dismiss  the  exceptions  upon  the  ground  that 
Burton  B.  Deputy  appeared  in  the  body  of  the  exceptions  as  one  of  the 
exceptants,  while  the  affidavit  accompanying  the  same  was  signed  by 
Benjamin  B.  DeptUy,  heUL  that  counsel  might  file  his  own  affidavit 
showing  that  Burton  B.  Deputy  and  Benjamin  B. Deputy  were  one 
and  the  same  person.    Id, 

AFFIDAVIT  OF  DEMAND.— See  Affidavit,  2. 

AGENT. — Sbb  Principal  and  Aobnt;  Salb  of  Rbal  Estatb;  Intoxica- 
ting uguoR  9,   10. 

ALTERED  CHECK.— See  Bank  and  Dbpositor. 

AMENDING  RETURN.-~-See  Rbturn  of  Commissionbrs  to  Lay  Out 
Road. 

AMICABLE  ACTION. 

1.  Amicable  Action  in  debt.     KnawUs  vs.  MorrisJQ. 

2.  When  the  administratrix  of  a  deceased  person,  mterested  in 
an  award  in  favor  of  the  plaintiff,  assents  to  an  amicable  action,  and 
gives  testimony  favorable  to  the  claim  of  the  plaintiff  said  testimony 
being  necessary  to  warrant  the  award, — and  makes  no  defense  what- 
ever to  the  action,  she  places  herself  in  a  position  in  which  her  interest 
is  in  conflict  with  her  duty  as  such  administratrix.  This  the  law  will 
neither  encourage  nor  permit.  And  in  such  a  case  upon  the  facts 
proved,  fraud  and  collusion  will  be  inferred.     White  vs.  Penuel.  272. 

See  Casb  Statbd. 
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AMIMAL 

1.  When  a  dog  is  registered  under  the'act,'' Chapter  48,  Vol,  16, 
Laws  of  Delaware,  he  becomes  p»ersonal  projjerty,  and  as  such  is  the 
subject  of  larceny.  Any  one  iinlawfuUy  killing  a  dog  so  r^stered  is 
liable  to  the  owner  for  the  value  of  the  dog  Harrington  vs.  Hall^ 
72. 

2.  A  person  may  not  maliciously  injure  or  kill  a  dog  for  a  mere 
trespass  upon  his  premises,  and  the  posting  of  notices  against  tres- 
passing by  dogs  will  not  therefore  excuse  or  justify  an  unlawful  kill- 
mg  of  a  dog  £>und  upon  the  premises.  The  remedy  for  such  tres- 
passing is   in  proper  case,  against  the  owner  of  the  dog.     Id. 

3.  If  the  dog  of  the  plaintilT  was  on  the  land  of  the  defendant  and 
in  the  act  of  destroying  his  turkeys,  at  the  time  he  was  killed  by  the  de- 
fendant, or  by  his  son  under  the  father's  directions,  the  killing  was 
justifiable  and  the  plaintiff  cannot  recover.  If  the  dog  was  not  attack 
-ing  the  turkeys,  but  was  running  across  the  defendant's  field  in  pur- 
suit of  a  fox,  or  was  merely  trespassing  upon  the  premises  of  the  de- 
fendant, the  killing  was  without  justification  and  the  plaintifT  would 
be   entitled   to  l*ecover.     Id. 

4.  If  the  dog  was  killed  by  the  son  of  the  defendant,  either  under 
the  general  or  special  direction  of  the  father,  the  act  of  kilUng  was, 
in  contemplation  of  law.  the  act  of  the  defendant.     Id. 

5.  The  case  not  considered  by  the  Court  a  proper  one  for  punitive 
or  exemplary  damages,  the  measure  of  damages  would  be  simply  the 
value  of  the  dog  as  shown  by  the  testimony.     Id. 

6.  At  common  law  the  owner  of  a  dog  might  maintain  a  civil 
action  for  the  unlawful  injury  thereto  or  killing  thereof.     Id. 

7.  To  defeat  the  plaintiff's  right  to  recover  on  a  note  given  for  the 
price  of  a  horse,  on  the  groimd  of  a  breach  of  warranty,  the  defendant 
must  prove,  (1)  That  at  the  time  of  the  sale  the  horse  was  warranted 
to  be  sound ;  (2)  That  there  has  been  a  breach  of  the  warranty, — that 
is,  that  the  horse  was  not  then  sound ;  and  (3)  That  he  has  sustained 
damages  by  reason  of  such  breach.     Ellison  vs.  Simmons,  200. 

8.  Any  disease  or  infirmity  of  a  horse,  not  visible  and  palpable,  at 
the  time  of  sale,  which  impaired  his  value  or  usefulness,  would  consti- 
tute unsoundness,  and,  whether  known  to  the  plaintiff  or  not,  ^  ouid 
constitute  a  breach  of  a  warranty  of  soundness.  The  measure  of 
damages  would  be  the  difference  between  the  value  of  the  horse  in  his 
unsound  condition,  and  his  value  if  he  had  been  sound,  at  the  time 
of  sale.     Id. 

9.  Action  for  damages  for  injuries  to  a  horse  from  falling  into  a 
hole  in  the  street  at  Delaware  City,  Stidham  vs.  Delaware  City,  359 

10.  Measure  of  damages.     Id, 

ANSWER. — See    Divorce;    G.\rnishee. 

APPEAL. 

1.  Trial  of  appeal  from  a  Justice  of  the  Peace.  Excelsior  Refining 
Co.  vs.  Murphy,  24;  Evans  vs.  Barnetfs  Admr.,  44;  Pancoast  vs.  Vail, 
183;  Reese  vs.  Hoffecker,  198;  Coverdale  vs.  Rickards  and  Watson,  467. 

2.  The  record  of  the  Justice  disclosed  that  the  defendant  and 
plaintiff  were  both  present,  "and  the  defendant  acknowledging  the 
debt,  after  hearing  tne  proofs  and  allegations  and  maturely  consider- 
ing the  same  judgment  is  given"  etc.     Held  that  even  though  it  should 
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APPEAL.— Continued. 

be  assumed  that  the  words  "acknowledging  the  debt"  are  in  legal 
effect  a  confession  of  judgment,  yet  it  not  clearly  ap{>earing  that  the 
Justice  rendered  the  judgment  upon  such  confession  ,he  having 
heard  the  proofs  and  allegations,  the  motion  to  dismiss  the  appeal 
should  be  refused.     Burke  vs.  Silcox,  102. 

3.  An  appeal  should  not  be  denied,  unless  it  is  clear  under  the  law, 
that  it  does  not  lie.     Id. 

4.  The  Statute  (Code  754),  which  provides  what  security  shall  be 
required  in  taking  an  appeal  from  a  Justice  of  the  Peace,  is  fully  com- 
plied with  when  either  one  or  more  sureties  sign  the  appeal  bond 
Kichardson  vs.  National  Bank,  etc.   385. 

APPEAL  BOND.— See  Appeal. 

APPEAL  FROM  CHANCELLOR. 

Appeal  from  decree  of  Chancellor  directing  certain  trust  funds 
under  the  will  of  Abel  Jones,  deceased,  to  be  paid  to  the  heirs  at  law 
of  Anne  J.  Chapman.     Jones  vs.  Rees,  ei  al.,  504. 

ARREST  WITHOUT  WARRANT. 

1.  Although  a  police  officer  does  not  have  a  warrant  for  the  arrest 
of  the  person  charged,  yet  as  a  public  police  officer  he  would  have 
lawful  authority  to  arrest  without  a  warrant  any  person  whom  he 
found  engaged  in  a  breach  of  the  peace,  or  any  criminal  offense,  within 
his  view  or  within  his  hearing.     Stale  vs.  Mills,  497. 

2.  But  even  though  the  officer  has  authority  to  make  an  arrest 
within  the  defendant's  house  and  without  a  warrant,  he  must  make 
the  arrest  in  a  lawful  manner.  He  must  use  no  more  force  and  vio- 
lence than  is  reasonably  necessary  to  secure  the  arrest  of  the  prisoner 
and  convey  him  to  a  place  of  custody.     Id. 

ASSAULT. 

1.  Under  an  indictment  for  murder  of  the  second  degree,  where  the 
death  was  caused  by  an  abortion,  the  verdict  may  be  murder  of  the 
second  degree;  manslaughter,  assault  only,  or  not  guilty.  Upon  the 
trial  of  any  person  for  any  felony  whatever,  (capital  cases  only  ex- 
cepted), where  the  crime  charged  shall  include  an  assault  against  the 
person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  find 
a  verdict  of  gidlty  of  assault.     State  vs.  Fleetivood,  153. 

2.  Assault  defined.     State  vs.   Mills,  497. 

3.  When  a  person  is  assailed  within  his  own  dwelUng  house  he 
need  not  retreat,  but  may  make  his  stand  there,  even  though  he  can 
retreat  with  safety;  but  he  has  no  right  to  kill  his  assailant  unless  it 
reasonably  appears  to  be  necessary  to  prevent  the  felonious  destruc- 
tion of  his  property  or  habitation,or  the  commission  of  a  felony  therein 
or  to  defend  himself  or  his  family  therein  against  a  felonious  assault 
upon  life  or  person.     Id. 

ASSAULT    WITH    INTENT    TO    MURDER. 

Mtirder,  maUce,  assault  and  intent  defined.     State  vs.  Mills,  497. 

ASSESSOR  OF  TAXES.—See  Tax  Sale, 
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ASSUMPSIT. 

1.  Action  of  assumpsit.  Dussoulas  et  al.  vs.  Thomas,  1;  Ellison 
vs.  Simmons f  200;  Downs  vs.  Insurance  Co.,  166;  Reed  vs.  Ins.  Co.  204; 
Atlas  Mut.  Ins.  Co.  vs.  Fisheries  Co.,  256;  Doums  vs.  Short,  264; 
National  Dredging  Co.  vs.  Farmers*  Bank,  580;  Coverdale  vs.  Richards 
and  Watson,  467. 

2.  In  an  action  brought  to  recover  the  price  of  a  machine  sold  to 
the  defendant  with  a  warranty,  the  def end^t  cannot  avail  hims^  of 
a  breach  of  the  warranty  as  a  defense,  by  way  of  recoupment,  for 
damages  which  he  paid  to  the  widow  of  a  deceased  servant  ^vHiose 
death  was  caused  by  the  failure  of  the  machine  to  perform  the  service 
it  was  warranted  to  do.     Edge  Moor  I.  Co.  vs.  Brown  etc.  Co.,  10. 

3.  If  there  was  a  special  contract  of  employment  to  effect  a  sale  of 
the  farm,  the  plaintiff  could  not  recover  upon  the  common  counts,  un- 
less such  agreement  was  executed  and  completed  on  the  part  of  the 
plaintiff,  or  unless  he  was  prevented  from  completing  the  sale  by  the 
defendant  within  the  time  limited  in  such  agreement  for  the  com- 
pletion of  the  sale.     McGonigal  and  Son  vs.  Raughley,  61. 

4.  A  contract  made  by  a  person  engaged  in  the  real  estate  busines 
as  a  real  estate  agent,  who  had  no  license  at  the  time  authorizing  him 
to  act  as  a  real  estate  agent  in  this  State,  is  illegal,  and  no  recovery  can 
be  had  thereon.  No  person  can  legally  en^^age  in  such  business  in  this 
State  without  first  having  produced  a  hcense  therefor.  Remier  vs. 
Jones,  66. 

5.  Where  a  legal  contract  has  been  entered  into,  for  example  to 
furnish  materials  for  the  building  of  a  house,  slight  changes  m  the 
kind  or  quality  of  materials  to  be  furnished,  proposed  by  the  bajrer 
and  accepted  by  the  seller,  will  not  destroy  the  original  contract, 
provided  the  parties  recognized  the  original  agreement  as  still  existing, 
and  the  changes  made  were  to  be  goverened,  as  far  as  could  be,  by  the 
terms  of  such  agreement.     Adkins  and  Co.  vs.  Campbell ,  96. 

6.  Assumpsit  to  recover  on  promissory  note.  Pyle  vs.  Gallaker,  407. 
See  Contracts. 

ASSUMPTION  OP  RISK. 

The  servant  assumes  no  risk  as  to  the  primary  duties  of  the  master, 
but  does  assume  all  the  ordinary  risks  incident  to  the  emplojmient,  in- 
cluding the  negligence  of  a  fellow  servant.  VcUenU  vs.  American 
Bridge  Co.,  556. 

See  Master  and  Servant. 

ATTACHMENT  CASE. 

A  corporation  having  been  stunmoned  as  garnishee,  and  having 
eiven  a  certificate  showmg  the  nimiber  of  shares  of  stock  held  by  the 
defendant,  appUed  for  leave,  when  an  order  of  sale  was  asked  for,  to 
supplement  its  answer.  Held;  that  under  the  circumstances  the 
garnishee  should  have  an  opportunity  to  produce  testimony  on  the 
point  in  question.     Morgan  Co.  vs.  PJailor,  470. 

ATTEMPTING  TO  PERSUADE  ANOTHER  TO  COMMIT  PERJURY. 
See  Perjury. 
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ATTORNEY-AT-LAW. 

1.  Joint  action  against  husband  and  wife  for  professional  services. 
HM  tnat  plaintiff  cotdd  not  recover  except  upon  a  joint  cause  of 
action,  binding  both  the  husband  and  wife.  If  m  malang  the  agree- 
ment with  the  plaintiff  the  husband  acted  for  himself  and  wife,  and 
was  authorized  so  to  do,  or  if  the  wife  subsequently  by  her  words  or 
conduct  directly  or  indirectly  adopted  or  ratified  the  agreement,  it 
would  bind  her;  but  if  she  neither  was  a  party  to  the  allied  agree- 
ment, or  subsequently  ratified  or  adopted  the  same  she  would  not  be 
liable  jointly  with  her  husband.     Dussoulas  vs.  Thomas^  1. 

2.  Exceptions  to  the  return  of  commissioners  apjpointed  to  lay  out 
a  public  road  may  be  signed  by  Counsel  where  tne  exceptions  are 
based  upon  facts  which  are  supported  by  the  affidavit  of  the  excep- 
tants.    In  re  Janes^  463. 

3.  Upon  a  petition  to  dismiss  the  exceptions  upon  the  ground  that 
Burton  B.  Deputy  appeared  in  the  body  of  the  exceptants  as  one  of 
the  exceptants,  while  the  affidavit  accompanying  the  same  was  siened 
by  Benjamin  B.  Deputy,  held,  that  counsel  might  file  his  own  affidavit 
snowing  that  Burton  B.  Deputy  and  Benjamin  B.  Deputy  were  one 
and  the  same  person.     Id. 

ATTORNEY'S  FEES.— See  Attornby-At-Law. 

ATTORNEY-GENERAL. 

1.  An  indictment  will  not  be  quashed  because  an  endorsement 
made  on  the  back  thereof  by  the  Attorney-General  states  a  violation 
of  a  certain  section,  when  aU  the  counts  chai^ge  a  violation  of  another 
section  of  the  act.     State  vs.  Tyre,  343. 

2.  The  Court  does  not  lose  jurisdiction  of  a  case  by  the  mere  ending 
of  a  term  of  court  and  the  failure  of  the  Attorney-Gen  "al  to  formally 
move    for   a    continuance.     Id. 

AUCTION. — See  Salb  of  Pbrsonal-  Propbrty. 
AUTHORITY  OP  AGENT.— See  Principal  and  Agent. 

AUTOMOBILE. 

1.  The  person  in  charge  of  an  automobile  would  be  guilty  of  neg- 
ligence if  he  is  unfamiliar  with  the  safety  applicances  thereof,  or  being 
funiliar  does  not  use  them  to  prevent  collision;  or  if  he  drives  the 
machine  at  a  greater  rate  of  speed  than  one  mile  in  seven  minutes 
through  a  built  up  portion  of  a  city,  etc.    Garrett  vs.  Peoples  Ry.,  29. 

2.  Measure  of  damages  to  automobile.     Id. 

3.  The  owner  of  an  automobile  has  the  same  right  as  the  owner  of 
other  vehicles  to  use  the  highway,  and  like  them  he  must  exercise 
reasonable  care  and  caution  for  tne  safety  of  others.  It  is  the  duty 
of  a  person  operating  an  automobile,  or  any  other  vehicle  upon  the 
pubhc  highway,  to  use  reasonable  care  in  its  operation,  to  move  it  at  a 
rate  of  speed  reasonable  underjthe  circumstances,  and  cause  it  to  slow 
up  or  stop  if  need  be,  when  danger  is  imminent.  The  more  danger- 
ous the  character  of  the  vehicle  or  machine,  and  the  greater  its  liability 
to  do  injury  to  others,  the  greater  the  degree  of  care  and  caution  re* 
quired  in  its  operation.     Simeone  vs.  Lindsay,   224. 
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4.  If  the  defendant  at  the  time  of  the  accident  was  running  the 
automobile  at  such  a  high  rate  of  speed  as  prevented  him  from 
maintaining  control  of  it,  such  rate  of  speed  was  unreasonable  and  the 
defendant  was  negligent.     Id, 

5.  A  plaintiff  will  not  be  held  guilty  of  contributory  negligence 
who  in  the  effort  to  avoid  immediate  danger,  in  the  exigency  of  the 
moment,  suddenly  and  without  time  for  renection,  puts  himself  in  the 
way  of  other  penis  without  fault  on  his  part;  ana  particularly  so  if 
the  defendant  has  placed  him  in  such  position.     Id. 

6.  If  the  automobile  at  the  time  of  tne  accident  was  entirely  oper- 
ated and  controlled  by  some  one  other  than  the  defendant,  the  plain- 
tiff could  not  recover.  It  is  not,  however,  necessary  that  the  defen- 
dant should  have  been  the  owner  of  the  automobile.  If  he  had.  at 
the  time  of  the  accident,  control  of  the  machine,  so  as  to  be  able  to 
govern  its  management,  or  operation,  any  negligence  in  operating  the 
machine  would  be  the  negligence  of  the  defendant.     Id. 

AWARD  OF  REFEREES. — See  Exceptions  to  award  of  repbrebs. 

BAILOR  AND  BAILEE  OF  PERSONAL  PROPERTY. 

1 .  Carpets  which  were  left  by  the  plaintiff  with  the  defendant  for 
storage  were  greatly  damaged  while  m  the  possession  of  the  defen- 
dant. The  proof  in  the  case  established  the  relation  of  bailor  and 
bailee  between  the  plaintiff  and  defendant.  Held  that  such  relation 
imposed  upon  the  defendant  a  certain  duty,  which  was  to  take  reason- 
able and  proper  care  of  said  carpets.  The  care  required  was  just  such 
reasonable  care  as  an  ordinarily  prudent  man  would  take,  under  Hke 
circumstances,  with  respect  to  his  own  property.  Bowen  vs.  I  sen- 
berg  Bros.  Co.,  230. 

BALLOTS.— See  Voter. 

BANK  AND   DEPOSITOR. 

1.  In  the  absence  of  either  prior  or  subsequent  negligence  or 
misleading  conduct  on  the  part  of  a  depositor,  a  bank  or  banker  can- 
not charge  the  depositor  with  any  payments  except  such  as  are  made 
in  conformity  with  his  order,  for  the  relation  of  a  bank  and  its  deposi- 
tors is  one  simply  of  debtor  and  creditor,  and  it  matters  not  what  care 
is  exercised  and  what  precautions  are  taken  by  the  bank,  no  payments 
made  otherwise  can  be  charged  against  the  depositor.  Isiational 
Dredging  Co.  vs.  Farmers  Bank,  580. 

2.  Where  the  erasure  of  the  words  "or  order"  or  **the  order  of* 
and  the  insertion  of  the  words  **or  bearer"  in  a  check  without  the 
authority  of  the  depositor  making  it,  results  in  its  payment  by  the 
depositor's  bank  to  a  person  other  than  the  payee,  such  payment  is  not 
payment  to  the  payee — is  not  payment  in  conformity  with  the  orders 
of  the  depositor,  and,  therefore,  the  depositor  cannot  be  charged  with 
it.     Id. 

3.  The  object  of  the  depositor's  bank-book  or  pass-book  is  to  in- 
form him  from  time  to  time  of  the  condition  of  his  account  as  it  ap- 
pears on  the  books  of  the  bank.  The  sending  of  his  pass-book  to  be 
written  up  and  returned  with  the  vouchers  is  m  its  effect  a  demand  to 
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know  what  the  bank  claims  to  be  the  state  of  his  account,  and  the  re- 
turning of  the  book  with  the  vouchers  is  the  answer  to  the  demand, 
and  imparts  in  effect  a  request  by  the  bank  that  the  depositor  will  in 
proper  time  examine  the  account  so  rendered  and  either  sanction  or 
repudiate  it.  The  depositor  cannot,  therefore,  without  injustice  to 
the  bank  omit  all  examination  of  his  account  when  rendered  at  his 
request.  His  failure  to  make  it  or  have  it  made  within  a  reasonable 
time  after  opportunity  given  for  the  purpose  is  inconsistent  with  the 
object  for  which  he  obtains  and  uses  his  pass-book.     Id. 

4.  Where  a  suit  is  brought  by  a  depositor  to  recover  from  the  bank 
money  deposited  by  him,  which  the  bank  has  paid  out  otherwise 
than  m  conformity  with  his  orders,  and  the  bank  sets  up  the  defense 
that  it  is  nevertheless  entitled  to  charge  the  depositor  with  such  pay- 
ments because  of  the  conduct  of  the  depositor  subsequent  to  such  pay- 
ment, the  preliminary  question  to  be  determined  is  whether  the  bank 
was  or  was  not  guilty  of  negligence  in  making  the  payment.  If  it 
were  ^egUgent,  if  its  officers  be  found  to  have  failed  to  exercise  due 
and  reasonable  care  in  detecting  the  forgery,  or  fraud,  then  the  neg- 
ligence of  the  depositor,  his  failure  to  perform  his  duty  in  examining 
his  pass-book  and  vouchers  with  reasonable  care  and  report  to  the 
bank  within  a  reasonable  time  any  errors  or  mistakes  would  constitute 
no  defense.     Id. 

5.  Where  a  suit  is  brought  by  a  depositor  to  recover  from  a  bank 
payments  made  on  forged  or  fraudulently  altered  checks,  which  con- 
stitute a  series  of  successful  forgeries,  held;  that  after  the  depositor's 
pass-book  has  been  balanced  and  returned  to  him  with  any  of  the  forg- 
ed or  fraudulently  altered  checks,  and  it  appears  that  there  was  no 
negligence  or  want  of  due  and  reasonable  care  on  the  part  of  the  bank 
in  paying  the  said  forged  or  fraudulently  altered  checks,  the  failure  of 
the  depositor  to  notiiy  the  bank  within  a  reasonable  time  that  such 
checks  have  been  forged  or  fraudulently  altered,  will,  if  the  delay  be 
caused  by  his  negligence  in  not  using  due  care  and  diligence  in  ex- 
amining the  pass-book  and  vouchers,  or  in  giving  notice,  if  he  had  dis- 
covered the  forgeries,  consitute  a  defense  for  the  bank  to  the  deposi- 
tor's suit  for  money  subsequently  paid  out  on  similar  checks.      Id. 

6.  With  respect  to  the  payments  made  before  such  settlement, 
however,  where  a  depositor  has  failed  in  his  duty  in  respect  to  the 
examination  of  his  pass-book  and  vouchers  with  reasonable  care  and 
diligence,  he!d;  that  in  the  absence  of  negligence  or  want  of  due  and 
reasonable  care  on  the  part  of  the  bank  in  making  such  payments, 
the  depositor  becomes  Uable  to  the  bank  for  all  damages  sustained  by 
the  bank  in  consequence  of  such  omission  of  duty.  The  extent  of 
the  liability  of  the  depositor  is  commensurate  with  the  loss  sustained 
by  the  bank  in  consequence  of  his  neglect  of  duty,  no  more  ,no  less. 
Id. 

7.  Neither  the  doctrine  of  ratification  nor  estoppel  can  be  invoked, 
but  the  damages  sustained  by  the  bank  as  a  result  of  the  neglect  of 
duty  by  the  depositor  are  susceptible  of  proof  and  measurement  as  in 
any  other  case  of  breach  of  duty  imposed  by  contract.     Id. 

8.  As  to  all  the  subsequent  payments,  the  bank  is  entitled  to  in- 
voke the  equitable  doctrine  of  estoppel.  As  to  these  it  may  be 
fairly  said  the  bank  was  induced  to  pay  and  did  pay  in  consequence  of 
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the  silence  of  the  plaintifiE  when  it  was  his  duty  to  speak.     The  bank 
was  misled  to  its  injury  by  the  fault  of  the  depositor.     Id. 

9.  Where  the  acts  and  conduct  and  methods  of  conducting 
btisiness,  or  filling  up  of  checks  on  the  part  of  a  depositor  were  such  as 
to  warrant  a  bank  m  paying  forged  or  fraudulently  altered  checks, 
held;  that  such  conduct  on  the  part  of  the  depositor  was  the  proximate 
cause  of  the  loss  and  the  bank  is  not  liable  for  payments  made  on  such 
checks.     Id, 

10.  Where  forged  or  fraudulently  altered  checks  have  been  paid 
and  charged  in  the  account  returned  to  a  depositor,  he  is  under  no 
dutv  to  the  bank  so  to  conduct  the  examination  that  it  will  necessarily 
lead  to  the  discover]^  of  the  fraud.  If  he  examines  the  forgeries  per- 
sonally and  he  is  mmself  deceived  by  the  skillful  character  of  the 
forgery,  his  failure  to  discover  it  will  not  shift  upon  him  the  loss  which 
in  the  first  instance  is  the  loss  of  the  bank.     Id. 

11.  Where  the  fraudulent  alterations  of  the  checks,  for  the  pa]^- 
ment  of  which  suit  is  brought  by  the  depositor,  were  apparent,  and  it 
is  obvious  that  if  the  treasurer  of  the  depositor,  a  dredging  company, 
had  at  any  time  looked  over  the  checks  or  vouchers  returned  witn  the 
pass-book,  their  alteration  to  "or  bearer"  would  have  stared  him  in 
the  face  and  disclosed  the  fraud  at  once;  and  where  it  is  admitted  that 
he  did  not  look  over  them,  but  assigned  the  duty  to  the  secretary  of 
the  company,  depositor,  who  was  himself  the  perpetrator  of  the  fraud, 
held;  that  no  question  of  fact  arises  in  r^ard  to  what  amount  of  dili- 
gence was  exercised  or  required  by  the  pEuntiff  in  order  to  detect  the 
forgeries,  and  that  inasmuch  as  it  is  apparent  that  any,  even  a  cursory 
examination  by  an  honest  clerk  or  employee  would  have  discover- 
ed the  alterations,  therefore,  although  the  knowledge  of  the  forgeries 
possessed  by  the  secretary,  from  the  fact  that  he  himself  was  the  fofg- 
er,  to  whom  the  examination  was  entrusted^  is  in  no  respect  to  bie 
attributed  to  the  dred^g  company,  yet  it  is  chaigeable  with  such 
knowledge  as  an  exammation  of  the  checks  would  have  imparted  to 
an  honest  clerk  or  employee  previously  unaware  of  the  f oif;enes.  And 
as  it  would  have  been  chargeable  with  negligence  or  failure  of  such 
clerk  or  employee  to  discover  and  report  such  palpable  alterations,  it 
must  be  equally  chargeable  with  the  default  of  its  secretary.  Its 
position  may  be  no  worse  because  of  the  knowledge  possessed  by  the 
forger,  (ma  forger,  but  it  can  be  no  better  off.    Id, 

12.  Where  the  depositor,  a  dredginjg;  company,  whose  business  was 
conducted  in  different  parts  of  the  United  States,  widely  remote  from 
each  other,  had  its  chief  place  of  business  and  office  m  the  city  of 
Wilmington,  Delaware,  where  was  situated  the  bank  which  was  its 
sole  depository  and  banker,  and  the  secretary  of  the  dredging  ccmip- 
any  made  all  the  deposits  and  filled  up  all  the  checks  of  the  company, 
wmch  the  treasurer  signed,  and^  tmder  a  by-law  of  the  coinpanT, 
was  alone  authorized  to  sign,  which  by-law  was  known  to  the  bank; 
and  the  secretary  fraudulently  altered  checks  filled  up  and  sent  by 
him  to  the  treasurer,  who  signed  and  returned  them  to  him  for  dis- 
tribution, by  striking  out  the  words  "or  order"  or  "to  the  order  of  in 
the  checks,  and  inserting  the  words  "or  bearer"  in  such  a  manner  that 
the  alterations  were  plain  and  palpable,  so  as  to  indicate  that  they 
were  made  after  the  checks  were  made  out  and  signed,  and  got  the 
cash  on  those  checks;  and  where  there  was  furthermore  evidence 
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that  such  alterations  excited  the  suspicions  or  curiosity  of  the  bank 
officers  sufficiently  to  cause  them  to  ask  why  they  were  made,  and  the 
only  reason  given  by  the  secretary  who  got  the  money  was  that  "The 
payee  desir^  the  ciirrency/'  held;  that  it  was  not  for  the  Court  to 
say  whether  the  evidence  bearing  upon  the  question  of  the  negligence 
or  want  of  due  and  reasonable  care  on  the  part  of  the  bank  in  tiie  pay- 
ment of  the  altered  checks  was  strong  or  weak,  when  taken  in  con- 
nection with  other  evidence  tending  to  show  that  the  method  in 
which  the  business  of  the  dredging  company  was  conducted  was  such 
as  to  justify  the  officers  of  the  bank  in  believing  that  the  secretary 
was  authorized  to  so  alter  checks  and  get  the  money  on  them  was 
such  conduct  as  was  calculated  to  mislead  the  bank,  and  so  facilitate 
the  perpetration  of  the  fraud  and  constituted  the  proximate  cause  of 
the  loss,  but  that  the  evidence  should  go  to  the  jury  under  careful  in- 
struction from  the  Court.     Id. 

BENEFICIAL  ASSOCIATION.— See  Fraternal  Insurance 
BILL  OF  LADING.— See  Common  Carrier. 

BINDING  INSTRUCTIONS  TO  JURY. 

1.  Jury  instructed  to  find  for  the  defendant.  Reeder  vs.  Jones^  66; 
Downs  vs.  German  Alliance  Insurance  Co.  et  al.^  166;  Knowles  Loom 
Works  vs.  Knowles,  185:  Taylor  vs.  Bush  and  Sons  Co.,  306;  National 
Dredging  Co.  vs.  Farmers  Bank,  680. 

2.  A  count  of  the  declaration  which  no  evidence  has  been  offered 
to  siipport  will  not  be  stricken  out  before  all  the  evidence  is  in,  nor  will 
the  Court  at  any  time  direct  a  nonsuit  or  binding  instructions  as  to 
such  count.     Whiie  vs.  Wil.  City  Ry.,  105. 

3.  Motion  for  binding  instructions  to  find  for  the  defendant, 
refused.     State  vs.  Wolf,  323;  State  vs.  Bailey,  455. 

4.  The  State  allowed  to  enter  a  nolle  prosequi,  and  motion  to  in- 
struct the  jury  to  render  a  verdict  of  not  guilty,  refused.  State  vs. 
Hamilton,  433. 

BOND  OF  MARRIED  WOMEN  TO  HUSBAND.— See  Married  Wom- 
an's  Law. 

BOUNDARIES.— See  Ejectment 

BREACH  OF  WARRANTY.— See  Warranty. 

BREAKING  AND  ENTERING  STORE. 

1.  Where  a  store  has  been  recently  broken  and  entered  into  in 
which  goods  are  kept,  and  such  goods,  or  any  part  of  them,  are  then 
and  there  stolen,  the  subsequent  possession,  soon  thereafter,  of  such 

foods  by  a  person  is  prima  facie  evidence  of  the  commission  of  the 
reaking  and  enterina  as  well  as  of  the  intent  for  which  such  breaking 
and  entering  was  committed — that  is,  that  the  possessor  of  such  goods 
is  prestuned  to  be  the  taker  and  therefore  committed  the  whole  crime, 
unless  he  satisfactorily  accounts  for  the  possession.  State  vs.  Wright 
^o/..  251. 
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2.  In  order  that  an  inference  of  guilt  may  be  drawn  from  the^un- 
explained  possession  of  eoods  recently  stc^en,  it  must  be  an  exdusive 
personal  possession  on  Uie  part  of  the  accused.  This  does  not  mean 
that  the  goods  must  be  actually  in  the  hands  of  the  accused,  or  on  his 
person:  but  possession  of  the  requisite  character  may  be  established 
by  the  fact  that  the  goods  were  found  on  premises,  or  in  a  place,  of 
which  the  accused  was  in  the  exclusive  occxtpancy  and  control.  If, 
however,  the  place  where  the  goods  were  found  was  accessible  to 
others  capable  of  stealing,  the  inference  cannot  be  drawn,  though  the 
fact  is  entitled  to  consideration  in  connection  with  the  other  facts  in 
the  case.     id. 

3.  If  the  stolen  goods  were  found  upon  the  premises  of  which  the 
accused  was  the  tenant,  and  it  is  proved  that  he  was  on  said  premises 
the  morning  next  after  the  alleged  offense  was  committed,  the  jury 
may  infer  that  the  goods  were  upon  the  premises  with  the  knowledge 
of  the  accused,  and  that  they  were  in  fact  in  his  posssesion,  unless  the 
evidence  warrants  the  jury  in  inferring  the  contrary.     Id. 

4.  If  shortly  after  the  commission  of  the  alleaed  oiiensei  the  stolen 
goods  or  any  part  of  them,  were  found  in  the  joint  possession  of  the 
accused  and  another  who  was  indicted  with  him,  the  jury  may 
draw  from  such  possession  the  same  inference  of  guilt  as  to  the  ac- 
cused, as  if  they  had  been  found  in  his  sole  possession,     id, 

BUILDING  MATERIAL.—See  Estimate  por  Building  Material. 

BURDEN  OF  PROOF. 

1.  When  the  killing  was  done  with  a  deadly  weapon,  malice  is  pre- 
sumed in  the  absence  of  evidence  to  the  contrary,  and  the  burden  of 
showing  the  contrary  is  on  the  accused.  A  deadly  weapon  is  such  a 
weapon  as  is  likely  to  produce  death  when  used  by  one  person  against 
another;  such,  for  example,  as  a  knife  or  piece  of  wocxl  of  sulncient 
size  to  cause  death  to  one  who  may  be  struck  with  it.  State  vs, 
Cepkus,    160. 

2.  All  homicides  with  a  deadly  weapon  are  presumed  to  be  malic- 
ious until  the  contrary  appears  from  the  evidence,  and  the  burden 
of  proof  to  the  contrary  lies  on  the  accused,  as  the  natiuxU  and  prob- 
able consequences  of  the  act  are  presumed  by  law  to  have  been  in- 
tended by  the  person  using  a  deadly  weapon.     StcUe  vs  Johns,  174. 

3.  No  presumption  ot  negligence  on  the  part  of  the  defendant 
company  arises  from  the  mere  fact  that  the  plaintiff  or  his  property 
were  injiired  by  the  car  of  the  defendant.  The  burden  of  proving  it 
rests  upon  the  plaintiff.     Heidelbaugk  vs.  Peoples  Hy.,  209. 

4.  Where  the  defendant  claims  right  by  adverse  possession  of 
twenty  years  against  the  legal  title  of  the  plaintiff,  the  burden  of  es- 
tablishing it  is  upon  the  delendant;  and  if  m  such  case  the  defendant 
fails  to  prove  such  adverse  exclusive  possession  for  twenty  years, 
and  the  plaintiff  has  proved  a  legal  title,  the  verdict  should  be  for  the 
plaintilf.     Neuin  vs.  Disharoon,  278. 

5.  The  burden  is  upon  the  State  to  prove  to  the  jur>'  by  competent 
and  satisfactory  evidence  every  essential  ingredient  of  the  crime  of 
larceny.  State  vs.  Wolf,  323. 

6  In  the  trial  of  a  person  indicted  for  selling  intoxicating  liquor 
unlawfully  the  burden  is  on  the  defendant  to  show  that  he  was 
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licensed  and  therefore  not  selling  illeeally.  f  The  indictment  will  not 
be  quashed  because  it  fails  to  aver  the  sale  without  a  license.  Stat0 
vs.  Polk,  466 

7.  Express  malice  mtist  be  proved,  but  may  be  proved  by  direct  or 
indirect  evidence.  The  jury  should  consider  all  the  facts  and  circum* 
stances  which  tend  to  show  the  motive  or  spirit  which  actuated  the 
wonls  complained  of  Where  the  truth  is  pleaded  and  the  defendant 
has  clearly  established  that  the  plaintiff  did,  at  the  time  referred  to, 
and  upon  a  matter  material  to  the  case,  knowingly  swear  f  alselv,  the 
defense  is  complete.  Under  such  plea  the  burden  is  upon  the  defen- 
dant to  satisfy  the  jtiry  that  the  ddfendant's  words  were  true.  If  the 
jury  is  not  so  sati&ed,  the  plaintiff  would  be  entitled  to  some  dam- 
ages because  the  law  presumes  malice  ftom  the  character  of  the 
words  uttered.  He  woula  be  entitled  also  to  any  damages  which  the 
evidence  shows  he  actually  sustained  by  reason  of  the  slanderous 
words;  and  also  to  exemplary  damages  if  the  words  were  uttered 
maliciously  and  with  intent  to  mjure  the  plaintiff.  Smith  vs.  Singles^ 
544. 

BY-LAW  OP  BENEPICIAL  ASSOCIATION. 

Where  a  member  of  a  fraternal  benefit  association,  upon  applying 
for  membership  designates  as  his  beneficiary  a  person  in  no  wise  re- 
lated to  him,  as  he  might  properly  do  under  the  act  of  incorporation 
and  by-laws  then  in  force*  a  change  of  the  by-laws  or  act  of  incor- 
poration requiring  that  each  member  shall  designate  a  beneficiary, 
who  shall  bear  a  specified  relation  to  him,  is  prospective  only,  and 
has  no  effect  on  a  contract  theretofore  made,  notwithstanding  such 
member  upon  joining  the  association  had  agreed  to  conform  in  aU 
respects  to  the  laws,  rules  and  usages  of  the  order  then  in  force  or 
which  might  there aiftea  be  adopted  by  the  same."  Emmons  vs. 
Supreme  Conclave  J.  O.  H.,  115. 

BY-LAW  OP  DREDGING  CO.— See  Bank  and  Depositor. 

CANNER'S  CONTRACT  POR  CORN.— See  Contract,  11,  12,  13. 

CARE.— See    Due    Care. 

CASE  STATED. 

Knawles  vs.  Morris,  76;  Masien  vs.  Herring,  282. 

CASTLE  OP  DEPENSE.— See  Defense  op   Dwelling. 

CERTIORARI. 

1.  The  record  certified  to  bv  the  Justice  disclosed  that  the  referees 
reported,  that  having  heard  tne  allegations  of  the  parties  and  their 

§  roofs,  and  maturely  considering  the  same,  they  rendered  their  ver- 
ict  as  a  judgment  against  the  plaintiff  for  a  certain  sum.  There 
was,  however,  no  entry  of  judgment  by  the  Justice.  Held  that  the 
certiorari  should  be  dismissed  on  the  s^round  that  no  judgment  was 
entered  by  the  Justice  on  the  report  of  the  referees.  RM  vs.  Coop- 
er,  42. 
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2.  Exceptions  to  the  record  of  the  Justice  were.(l)  that  the  Justice 
had  no  evidence  before  him  upon  which  to  render  judgment;  and  (2) 
that  the  record  failed  to  show  that  the  defendant  claimed  a  nonsuit  at 
the  trial.     Emory  vs.  Wagon  Co.,  70. 

3.  Held  that  although  it  appeared  from  the  record  that  the  plain- 
tiff was  not  present  at  the  trial,  it  did  appear  that  he  had  at  the  trial 
an  affidavit  and  other  papers  and  letters  as  evidence,  and  the  record 
says  that  "after  hearing  and  examining  all  the  all^ations  of  the 
parties  and  their  proofs,  etc. :  held  also  that  while  there  may  be  cir- 
cumstances imder  which  this  Court  will  allow  the  record  to  be  supple- 
mented, they  are  not  present  in  this  case.  Diminution  could  nave 
been  alleged  if  the  Justice  did  not  put  down  all  that  the  record  should 
show.     Judgment  affirmed.     Id. 

4.  The  court  will  not  take  judicial  notice  of  the  fact  that  a  person 
who  was  appointed  by  a  Justice  as  one  of  the  referees  in  a  case,  was  a 
constable  of  the  county.     Jacohy  vs.  Bolen,  240. 

5.  The  record  of  the  Justice  failed  to  state  that  the  referees  ap- 
pointed by  him  were  judicious  and  impartial  men  of  the  county. 
Held  that  although  irregular  it  was  not  jurisdictional  to  fail  to  state 
such  fact.  The  presumption  is  that  the  Justice  did  his  duty  unless  it 
appears  to  the  contrary  from  the  record.     Id. 

6.  Judgment  below  reversed.     King  vs.  Tyler,  287. 

7.  On  motion  to  dismiss  certiorari,  because  the  Justice  failed  to 
sign  the  alleged  judgment  h^ld  that  within  his  statutory  jurisdiction 
the  authority  of  a  Justice  of  the  Peace  is  just  as  complete,  for  aU 
purposes  of  hearing  such  cases,  determining  or  deciding  them,  and 
making  up  his  record,  as  is  the  authority  ot  this  Court.  While  the 
better  practice  would  be  for  the  Justice  to  sign  his  record,  yet  it  is 
not  essential  to  the  validity  of  a  judgment  rendered  by  him  that  be 
should  sign  it,  in  the  absence  of  a  statutory  provision  requiring  his 
signature.  While  our  statute  sets  out  what  is  essential  to  constitute 
a  valid  docket  entry,  it  is  silent  upon  the  matter  of  signing  it.  Jakn- 
son  vs.  The  State,  450. 

8.  If  the  record  of  the  Justice  fails  to  show  that  the  defendant 
was  charged  with  having  willfully  committed  the  tresspass,  the 
judgment  will  be  reversed  upon  exceptions  filed.  The  case  of  Vai^ 
dever  vs.  State,  1  Marv.  209,  approved  and  followed.     Id, 

9.  A  cause  of  action  stated  to  be  "An  action  brought  for  compen- 
satory damages  for  neglect  of  an  agreement  for  labor  or  work  to  be 
performed  bv  the  defendant,"  is  not  within  the  jurisdiction  of  the 
Justice.     Colbourn  vs.  Moore,  460. 

10.  When  the  record  of  the  Justice  does  not  n^ative  the  exc^>- 
tions  contained  in  the  statute,  and  show  that  the  woridly  btistness 
which  it  is  alleged  was  performed  was  not  a  work  of  necessity  or 
charity,  the  judgment  below  will  be  reversed.     Wright  vs.  State,  461. 

11.  The  affidavit  upon  which  a  forthwith  summons  was  issued  was 
made  by  the  agent  of  the  plaintiff.  Held  to  be  insufficient.  Dicker  son 
vs.  Legore,  462. 

CHARACTER    TESTIMONY.— See    Reputation. 

CHARGING  ILLEGAL  RATE  OF  INTEREST. 

1.     The  act  entitled  "An  Act  Licensing  Brokers  or  other  persons  to 
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make  small  loans  and  charge  interest  in  excess  of  the  present  rate/' 
beinc^  Chapter  149,  Vol.  23,  Laws  of  Delaware,  is  constitutional  and 
valid.     State  vs.  Wickenhoefer,  120. 

2.  The  averment  in  an  indictment  of  the  violation  of  the  provisions 
of  a  statute  by  the  defendant,  acting  at  the  time  as  the  agent  of  the 
company,  is  a  sufficient  averment,  within  the  meaning  of  the  act,  of 
the  violation  of  the  law  by  the  company  he  represents.     Id. 


CHATTELS.— See  Personal  Property. 


CHATTEL  MORTGAGE. 


1.  Chattels  botmd  by  a  chattel  Mortgage  were  moved  to  the  farm 
of  A.  B.  by  the  mortgagor,  the  tenant  of  said  farm,  and  subsequently 
distrained  by  A.  B.  for  rent.  They  were  sold  by  the  Constable  imder 
the  distraint  and  the  proceeds  applied  to  the  landlord's  claim  for  rent. 
Held  that  such  application  of  the  proceeds  was  proper  and  legal,  under 
the  ruUng  made  by  the  Court  in  the  case  of  Ford  vs.  CleueJl,  9  Hous. 
179.     State  use  of  Davidson  vs.  Frick^  26. 

2.  But  even  if  such  a  contract  could  be  regarded  as  a  conditional 
sale  if  the  vendor  has  agreed,  under  the  terms  of  a  mortgage  given  to 
him  by  the  vendee,  that  the  property  in  question  should  become 
fixtures,  and  as  such  a  part  of  tne  realty,  covered  by  the  lien  of  the 
mortgage  under  which  the  property  was  subsequently  sold  by  the 
sherin  he  cannot  maintain  an  action  of  replevin  therefor.  Knowles 
Loom  Works  vs.  Knowles,  185. 

CHECK. — See  Bank  and  Depositor. 

CIRCUMSTANTIAL  EVIDENCE. 

1.  Evidence  is  none  the  less  effective  because  it  is  circumstantial, 
if  it  be  consistent,  connected  and  conclusive.  But  circumstantial 
evidence  to  warrant  conviction  must  be  entirely  satisfactory  and  of 
such  significance,  consistency  and  force  as  to  produce  conviction  in 
the  minds  of  the  iury  of  the  guilt  of  the  accused  beyond  a  reasonable 
doubt.  Where  tne  evidence  is  circumstantial,  the  jury  must  be  fully 
satisfied,  not  only  that  those  circumstances  are  consistent  with  the 
prisoner's  having  committed  the  act  charged  as  constituting  the  crime, 
but  they  must  also  be  satisfied  that  the  facts  are  such  as  to  be  incon- 
sistent with  any  other  rational  conclusion  than  that  the  prisoner  was 
the  party.  They  must  be  such  as  to  exclude  any  other  reasonable 
hypothesis  or  conclusion.     StcUe  vs.  Samuels,  36. 

2.  Where  the  evidence  relied  upon  to  prove  the  guilt  of  the  accused 
is  circumstantial,  it  is  essential,  ^rs^,  that  such  circumstances  be  prov- 
ed to  the  satisfaction  of  the  jury  beyond  a  reasonable  doubt;  second, 
that  such  circumstances  be  in  all  respects  consistent  with  the  theory 
of  guilt,  and  third,  that  such  circumstances  be  inconsistent  with  any 
other  reasonable  theory  than  the  guilt  of  the  accused.  State  vs. 
Tilghman,  54. 

3.  The  rule  in  respect  to  circumstantial  evidence  stated.  State 
vs.  Wolf,  323;  State  vs.  Tyre,  343. 
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COMMON  CARRIER. 

„^^  1.  A  common  carrier  is  one  who  imdertakes  and  exercises,  as  a 
public  employment,  the  transportation  or  carriage  of  goods  for  persons 
generally,  from  place  to  place,  whether  by  land  or  water  and  to  deliver 

,^    them  at  the  place  appointed,  for  hire  or  reward,  and  with  or  without 

a  special  agreement  as  to  price.     He  is  boimd  to  exercise  the  strictest 

,    care,  and  to  deliver  safely  at  their  place  of  destination,  the  goods  en- 

trusted  to  him.     He  is  regarded  by  the  law  in  the  light  of  an  insurer. 

Carpenter  vs.  B.  and  O.  R.  R,,  15. 

^  *        2.     The  carrier,  however,  is  not  held  responsible  for  loss  or  injury, 

'^  occasioned  by  bad  or  imperfect  packing,  or  other  carelessness  or  neg- 
ligence of  the  shipper;  or  for  ordinary  wear  and  tear  and  chafing  of 
the  goods  in  the  course  of  their  transportation,  or  for  their  ordinary 
loss  or  deterioration  in  quantity  or  quaUity,  or  for  any  inherent  natural 
infirmity  or  tendency  to  damage,  depreciation  or  decay,  etc.     Id. 

3.  Where  goods  are  injtired  during  transportation,  under  such  cir- 
cumstances as  to  render  the  carrier  liable,  the  measure  of  damage  is 
the  difference  between  the  value  of  the  eoods  in  their  damaged  state 
and  what  would  have  been  their  value  ifdelivered  in  ^ood  order,  un- 
less there  was  a  special  a^^reement  between  the  parties  fixing  some 
other  mode  for  the  ascertainment  of  such  damages.     Id. 

4.  Where  there  is  a  contract  fairly  made  between  the  shipper  and 
common  carrier,  whereby,  in  consideration  of  a  reduced  rate  of  freight, 
it  is  agreed,  that  in  case  of  loss  or  injury,  the  carrier  shall  be  liable 
onl^  to  the  extent  of  an  agreed  valuation  of  the  goods,  such  contract  is 
vahd  and  will  operate  as  a  limitation  upon  the  liability  of  the  carrier. 
But  it  is  incumbent  on  the  carrier  to  prove  such  special  agreement  to 
the  satisfaction  of  the  jury,  and  upon  failure  so  to  do,  the  said  common 
law  rule  prevails.     Id. 

5.  If  such  special  agreement  is  in  writing  it  must  be  expressed  in 
such  manner  and  form  as  to  be  understood  by  a  person  of  ordinary  in- 
telligence; or  if  not  so  expressed,  it  must  be  shown  to  have  been  ex- 
plained to  the  person  to  be  bound,  tmless  such  person  himself  had 
such  knowledge  of  the  subject  as  would  enable  him  to  understand  the 
meaning  of  the  writing.     Id. 

6.  Save  under  very  exceptional  circumstances,  before  a  shipper 
Q.  £^  can  be  bound  by  a  condition  or  regulation  in  the  bill  of  lading  limiting 
^.  *  liability,  of  which  he  has  not  actual  knowledge,  it  must  positively  and 

particularly  be  brought  to  his  attention.     Id. 

7.  There  can  be  no  recovery  for  any  injury  to  the  property  after 
its  arrival  at  destination  and  refusal  to  accept.    Id. 

8.  The  jury  may  allow  interest  on  the  amount  assessed  as  damages 
from  the  time  the  property  arrived  at  place  of  destination  and  was 
tendered  to  the  plaintiff.     Id. 

9.  The  law  imposes  upon  common  carriers  of  passengers  the  du^ 
of  providing  safe  cars,  and  of  keeping  them  in  good  repair  and  saw 
condition;  and  of  doing  all  and  every  the  things  with  req>ect  to  these 
matters  that  may  be  reasonably  necessary  to  secure  the  safe  trans- 
portation of  their  passengers  from  place  to  place,  and  their  safe  de- 
parture from  the  cars  when  they  have  reached  their  destinatioii. 
Smithers  vs.  The  WU.  City  Ry.,  422. 

10.  A  railway  company  in  letting  its  passengers  on  and  off  its  cars 
is  bound  to  use  all  reasonable  care  to  secure  tneir  safety.     Id. 

11.  The  platforms  and  steps,  or  running-boards,  of  a  railway  car 
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are  the  proper  and  usual  means  by  which  passengers  are  expected  to 
enter  and  depart  from  the  cars,  and  a  passenger  has  a  right  to  assume 
that  such  means  are  reasonably  safe  tor  the  purposes  for  which  they 
are  used,  provided  he  did  not  know,  or  by  the  exercise  of  ordinary  care 
could  not  have  known,  that  they  were  not.     Id. 

12.  The  plaintiff  having  alleged  as  the  negligence  of  the  company 
that  the  company  permitted  the  step  of  the  car  to  be  so  weak,  broken 
and  insufficiently  secured  that  it  gave  way  beneath  her  when  she  was 
departing  from  the  car,  the  jury  must  l>e  satisfied,  in  order  for  the 
plaintiff  to  recover,  that  her  injuries  were  caused  by  such  unsafe  con- 
dition of  the  step;  and  the  jury  must  be  also  satisfied  that  the  plaintiff 
had  no  knowledge  of  such  unsafe  condition  of  the  step,  or  any  infor- 
mation or  warning  from  which  she  could  have  known  it.     Id. 

13.  But  if  the  jury  believe  that  the  step  of  the  car  was  in  a  reason- 
ably good  and  safe  condition  at  the  time  01  the  accident  to  the  plaintiff 
or  believe  the  injuries  of  which  the  plaintiff  complains  were  caused 
by  her  own  negligence,  or  were  the  result  of  an  unavoidable  accident, 
their  verdict  should  be  in  favor  of  the  defendant.     Id. 

14.  The  trial  Court  refused  to  allow  a  witness  to  be  asked  whether 
"the  platform  and  passage-way  or  crossing"  was  or  was  not  in  his 
judgment  <in  unusually  unsafe  crossing  for  persons  to  use  and  wait 
upon  for  the  north-bound  train.  Held,  that  the  question  was  im- 
proper and  irrelevant.     MacFeat  vs.  P.,  W.  and  B.  R.  R.,  513. 

15.  The  refusal  of  the  trial  Court  to  allow  a  witness  to  be  asked 
whether  he  had  seen  **the  shifter  and  those  waiting  cars  at  any  other 
position  than    they  were  on  that  day,"  sustained.     Id 

16.  In  refusing  a  motion  for  a  nonsuit  the  trial  Judge  said;  "We 
have  considered  the  motion  for  a  nonsuit  in  this  case,  and  while  we 
have  very  grave  doubt  of  the  plaintiff's  right  to  recover  upon  the 
evidence  presented,  we  think  the  case  should  go  to  the  jury.  There- 
fore we  decline  to  order  the  nonsuit."  Held,  that  with  the  very  clear, 
forcible  and  accurate  statement  of  the  law  given  by  the  trial  Court  in 
its  charge  to  the  jury,  no  reasonable  juror  could  have  had  any  doubt 
that  it  was  his  duty  to  determine  the  facts  from  the  evidence,  without 
any  regard  to  what  was  said  by  the  trial  Judge  in  refusing  the  nonsuit. 
Id. 

17.  The  statement  of  the  law  by  the  trial  Court  as  to  what  con- 
stitutes a  passenger,  and  as  to  the  care  to  be  exercised  by  a  passenger 
in  crossing  the  railroad  tracks  either  before  entering  or  after  leavmg 
the  car  affirmed.    Id. 

18.  The  Court  delivered  the  usual  charge  on  negligence;  and  the 
duty  of  the  railway  company  and  also  of  the  passenger.  EUioU  vs. 
The  WU.  City  Ry.,  570. 

19.  If  a  car  slows  up  or  stops  at  an  unusual  stopping  place,  in  such 
a  manner  as  clearly  to  invite  a  passenger  to  alight,  andi  the  passenger 
under  such  circumstances  attempts  to  alight,  using  due  and  proper 
care,  it  is  the  duty  of  the  person  or  persons  having  charge  of  the  car 
not  to  suddenly  start  the  car  in  such  a  manner  as  to  endanger  the 
safety  of  the  alighting  passenger.    Id. 

See  Street  Railway. 


COMMON   COUNTS.— See   Assumpsit;   Pleading. 
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COMMON    LAW. 

1.  Where  the  crime  of  perjury  is  committed  at  the  instigation  or 
procurement  of  another,  it  is  termed  subornation  of  perjury  in  the 
party  instigating  it,  and  is  also  an  offense  at  common  law.  So  also  is 
an  attempt  to  instigate  or  persuade  another  to  commit  perjury  an 
offense  at  common  law,  notwithstanding  the  fact  that  the  perjury 
was  not  afterwards  actually  committed.     State  vs.  Shaffner,  576. 

2.  While  an  attempt  to  procure  one  to  commit  perjury  is  not  spec- 
fically  provided  for  by  statute,  it  comes  within  the  terms  of  the  gen- 
eral statute  which  provides  that  offenses  indictable  at  .common  Taw, 
and  not  specifically  provided  by  statute,  shall  be  deemed  misdea- 
meanors.     Id. 

See  Statute  11,  12. 

COMPENSATORY  DAMAGES. 

1.  A  cause  of  action  stated  to  be  *'An  action  brought  for  compen- 
satory damages  for  neglect  of  an  agreement  for  labor  or  work  to  be 
performed  by  the  defendant,"  is  not  within  the  jurisdiction  of  the 
Justice.     Coulbourn  vs.  Moore,  460. 

2.  The  words,  "swore  to  a  dammed  lie,**  spoken  of  the  plaintiff's 
testimony  at  a  trial,  impute  to  the  plaintiff  a  crime  ptmishable  by  the 
laws  of  this  State,  and  are  actionable  in  themselves.  In  such  a  case 
the  law  presumes  malice,  and  implies  that  the  plaintiff  has  sustained 
some  damage.  Under  the  plea  of  not  guilty  the  plaintiff  would  also 
be  entitled  to  recover  such  compensatory  damages  as  he  may  have 
shown  he  has  sustained.     Smith  vs.  Singles,  544. 

See  Damages. 

COMPROMISE. 

1.  Certain  testimony  tending  to  rebut  the  presumption  of  pay- 
ment, including  an  offer  of  compromise  and  settlement,  admitted; 
but  subsequently  stricken  out  by  order  of  the  Court,  leaving,  however, 
any  acknowledement  of  the  defendant  that  the  debt  was  not  paid. 
Hudson  vs.  Williams,  550. 

2.  In  order  to  exclude  distinct  admissions  of  facts,  it  must  appear 
either  that  they  were  expressly  made  without  prejudice,  or  at  least 
that  they  were  made  under  the  force  of  a  pending  treaty,  and  into 
which  the  party  might  have  been  led  by  the  confidence  of  a  comprom- 
ise taking  place.  Admissions  made  expressly  for  the  purpose  of  effect- 
ing a  compromise  of  a  matter  under  controversy,  if  not  accepted, 
cannot  be  proved  against  the  partjr  making  them.  But  admissions 
of  independent  facts  are  receivable  in  evidence,  though  made  during 
negotiations  for  a  compromise.     Id. 

CONDITIONAL  SALE. 

1.  Where  a  contract  for  the  sale  of  personal  property  provides, 
that  in  case  the  vendor  repossesses  himself  of  the  property  after  default 
in  any  payment,  and  sells  the  same,  in  accordance  with  tne  conditions 
of  sale,  and  whatever  sum  or  sums  shall  be  received  therefor,  above 
and  beyond  the  amount  of  the  claim  of  the  vendor,  shall  be  paid  to  the 
vendee,  it  clearly  indicates  that  the  vendor  did  not  retain  title  in  the 
property,  but  merely  a  lien  thereon,  and  does  not  constitute  a  condi- 
tional sale.     Knowles  Loom  Works  vs.  Knowles,  185. 
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CONDITIONAL  SALE.— CotUinued. 

2.  But  even  if  such  a  contract  cotdd  be  regarded  as  a  conditional 
sale,  if  the  vendor  has  agreed,  under  the  terms  of  a  mortgage  given  to 
him  by  the  vendee,  that  the  property  in  question  shotdd  become 
fixtures,  and  as  such  a  part  of  the  realty  covered  by  the  lien  of  the 
mortgage  under  which  the  property  was  subsequently  sold  by  the 
sheriff,  he  cannot  maintain  an  action  of  replevin  therefor.     Id. 

3.  When  the  vendor  delays  for  about  ten  years  to  exercise  the 
right  of  repossessing  himself  of  the  property  sold  by  him  a  waiver  and 
abandonment  of  such  ris^ht  against  the  holder  of  the  mortgage  and 
those  claiming  thereimder,  should  be  presumed.     Id. 

4.  A  certain  instrument  in  writing  made  by  the  plaintiff  and  de- 
fendant held  to  be  a  conditional  sale  of  the  property  therein  men- 
tioned.    Staunton  vs.   Smithy    193. 

CONFESSIONS. 

1.  The  rules  governing  confessions,  stated.     SicUevs.Tilghnan,  54« 

2.  It  is  for  the  juiy  to  determine  how  much  weight  and  credit  is  to 
be  given  to  any  confession  of  the  accused,  after  considering  all  the 
circumstances  connected  therewith;  and  in  like  manner  it  is  lor  them 
to  determine  the  weight  of  the  evidence  as  to  the  alleged  flight  of  the 
defendant  from  the  State  immediately  after  the  homicide,  considering 
therein  his  motive  and  reason  therefor  as  disclosed  by  the  testimony. 
State  vs.  Adams,  et  aL,  178. 

3.  The  testimony  of  experts,  as  well  as  admissions  of  the  defen- 
dant, are  to  be  considered  by  the  jury  in  connection  with  all  the  other 
testimony,  and  should  receive  just  so  much  weight  as  the  jury  think 
they  are  entitled  to  under  all  the  circumstances  of  the  case  as  dis- 
closed by  the  evidence.     State  vs.  Briscoe,  401. 

CONFLICT  OF  EVIDENCE. 

1.  The  rule  applicable  to  a  conflict  of  evidence  stated.  Dussoulas 
et  al.  vs.  Thomas,  1;  Evans  vs  Barnett's  Admr.,44;  Garrett  vs.  Peoples 
Ry.,  29;  Stidham  vs.  Delaware  City,  359;  The  Wil.  City  Ry.  vs.  White, 
363;      State  vs.  Polk,  456. 

2.  Where  the  testimony  is  conflicting  the  jury  should  reconcile  it  if 
possible,  but  if  this  cannot  be  done,  they  should  accept  that  part  of  it 
which  they  deem  worthy  of  credit,  and  reject  that  which  they  deem 
unworthy  of  credit,  having  due  regard  to  the  intelligence  or  ignorance 
and  impartiality  or  bias  of  the  witnesses,  and  their  opportunity  to 
know  the  facts  to  which  they  testify.     Staunton  vs.  Smith,  193. 

CONTINUANCE    OF    CASES. 

1.  An  indictment  having  been  found  at  the  May  Term,  and  the 
State  having  had  the  case  continued  at  the  September  Term,  the  de- 
fendant is  not  entitled  to  be  discharged  under  the  statute.  State  vs. 
Tyre,  343. 

2.  The  Court  does  not  lose  jurisdiction  of  a  case  by  the  mere 
ending  of  a  term  of  court  and  the  failure  of  the  Attorney-General  to 
formally  move  for  a  continuance.     Id. 

CONSIDERATION  FOR  NOTE. 

An  obHgation,  under  seal,  for  the  payment  of  money,  imports  or  im- 
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CONSIDERATION  FOR  i^OTE,-— Continued. 

plies  a  valid  consideration  until  the  contrary  appears  fonn  the  evi- 
dence; and  a  man  of  sound  mind  and  lawful  age  may  bind  hims^  by 
such  an  obligation  to  pay  money  to  another  without  any  valuable 
consideration  whatever.     Rogers  vs.  Rogers,  207. 
See  Note. 

CONSTITUTION   OF  DELAWARE.— See  Constitutional   Law. 

CONSTITUTIONAL  CONVENTION  DEBATES.— See  Constitutional 
Law,  16,  17. 

CONSTITUTIONAL    LAW. 

1.  A  statute  of  the  State  of  Kansas  provided  that  a  creditor  of  an 
insolvent  corporation  might  maintain  an  action  against  any  person 
who  was  a  stockholder  therein,  and  recover  an  amoimt  equal  to  the 
par  value  of  the  stock  of  such  defendant  in  the  company.  Subsequent 
to  the  accruing  of  the  plaintiffs  cause  of  action  the  Legislature  of 
Kansas  passed  another  act,  (approved  in  1899),  vesting  in  the  receiveis 
of  insolvent  corporations  the  power  to  collect  from  stockholders  all 
unpaid  subscriptions,  and  also  an  amount  equal  to  the  par  value  of 
the  stock  held  by  each,  the  money  so  collected,  to  be  held  for  the  bene- 
fit of  all  the  creditors  of  the  corporation. 

Held,  that  the  later  act  impaired  the  obligation  of  the  defendant's 
contract,  if  considered  to  be  retroactive,  in  violation  of  the  consti- 
tution of  the  United  States,  and  to  that  extent  is  invalid  because  it 
wiped  out  completely  every  remedy  against  stockholders  that  exist- 
ed at  the  time  the  contract  came  into  force  \mder  the  earlier  statute, 
and  left  no  vestige  of  a  remedy  of  £iny  sort  that  existed  prior  to  its 
passage;  while  on  the  other  hand  the  new  remedies  which  it  provided 
for  the  enforcement  of  the  constitutional  liability  failed  to  include  any 
proceeding  that  could  be  set  in  motion  by  any  individtial  creditor  or 
any  number  of  creditors.  Pusey  and  Jones  Co.  vs.  Love  and  Ham- 
aday,  80. 

2.  The  act  entitled  "An  Act  Licensing  Brokers  or  other  persons  to 
make  small  loans  and  charge  interest  in  excess  of  the  present  rate," 
being  Chapter  149,  Vol.  23,  Laws  of  Delaware,  is  constituticMial  and 
valid.     State  vs.   Wickenhoefer,    120. 

3.  The  averment  in  an  indictment  of  the  violation  of  the  provis- 
ions of  a  statute  by  the  defendant,  acting  at  the  time  as  the  agent  of 
the  company  is  a  sufficient  averment,  within  the  meaning  of  ^e  act, 
of  the  violation  of  the  law  by  the  company  he  represents.     Id.     .^ 

4.  The  insurance  laws  of  Delaware  do  not  affect  a  contract  of  in- 
surance made  in  good  faith  in  a  foreign  State,  and  do  not  apply  to  such 
a  contract.  If  tney  did  they  would  be  tmconstitutional  and  inoper- 
ative, becatise  they  could  not  deprive  a  citizen  of  his  right,  in  good 
faith,  to  make  a  contract  of  insurance  out  of  the  State  upon  his 
property  even  though  it  may  be  situated  within  the  limits  of  the 
State.     Atlas  Mut.  Ins.  Co.  vs.  Fisheries  Co.,  256. 

5.  In  an  indictment  for  larceny,  the  property  alleged  to  have  been 
stolen  was  stated  to  be  the  property  of,  "Joseph  Bancroft  Sons' 
Company."  At  the  trial  it  appeared  from  the  State's  evidence  that  it 
was  the  property  of  "Joseph  Bancroft  and  Sons'  Company."  The 
State  permitted  to  enter  a  nolle  prosequi.     State  vs.  Dougherty,  398. 
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CONSTITUTIONAL  LAW. --Continued. 

6.  At  a  subsequent  trial  upon  an  indictment  which  charged  that 
the  property  allied  to  have  been  stolen  was  the  property  of  Joseph 
Bancroft  and  Sons'  Company,"  the  defendant  contended  that  he 
could  not  be  convicted  because  he  had  been  put  in  jeopardy  for  the 
same  offence  in  the  former  case :  Held  that  the  defendant  was  not  in 
jeopardy  tinder  the  or^nal  indictment  within  the  contemplation  of 
the  Constitution  of  this  State.     Id. 

7.  An  indictment  having  been  found  at  the  May  Term,  and  the 
State  having  had  the  case  continued  at  the  September  Term,  the 
defendant  is  not  entitled  to  be  discharged  under  the  Statute.  State 
vs.  Tyre,  343. 

8.  The  act  known  as  the  Local  Option  Act,  approved  March  21, 
1907,  being  Chapter  65  Volume  24  of  the  Laws  of  Delaware,  is  con- 
stitutional, and  the  election  held  thereunder  was  legal  and  valid. 
State  vs.  Fountain,  et  ai,  520. 

9.  The  General  Assembly  has  power  to  submit  the  question  of 
"License  or  no  License"  to  a  vote  of  the  people  at  a  special  election. 
Id. 

10.  It  is  not  a  condition  precedent  to  the  exercise  of  such  power 
that  a  majority  of  the  members  in  each  House  from  the  distncts  in 
which  sucn  question  is  to  be  submitted,  should  submit  a  request  as 
provided  in  Article  13  of  the  Constitution.     Id. 

11.  The  act  is  not  unconstitutional  in  that  the  penalties  and  pro- 
cesses provided  by  sections  11  and  12  thereof,  are  enforced  only  if  a 
majority  of  the  electors  in  any  district  vote  to  enforce  the  same.     Id. 

12.  The  act  is  not  violative  of  Section  IQ  of  Article  2  of  the  Con- 
stitution, which  prohibits  more  than  one  subject  being  embraced  in  an 
act  or  in  the  title  thereof.     Id. 

13.  The  said  act  is  not  obnoxious  to  any  provision  of  the  Con- 
stitution of  the  United  States.     Id. 

14.  The  case  of  Rice  vs.  Foster,  4  Harr,  479,  has  no  application 
to  this  case.     Id. 

15.  The  opinion  given  by  the  Chancellor  and  Judges  to  the  Gov- 
ernor touching  the  constitutionahty  of  the  local  option  act  passed  at 
the  session  of  1905,  has  no  bearing  upon  the  questions  raised  in  this 
case.     Id. 

16.  The  debates  on  the  local  option  provisions  in  the  Constitu- 
tional Convention,  reviewed;  and  from  such  debates  it  appears  that 
the  Convention  believed  that  under  Section  1  of  Article  13,  the  Gen- 
«ral  Assembly  would  have  the  right  to  submit  the  question  of  ''License 
or  no  License"  to  a  vote  of  the  people  without  request.     Id. 

17.  The  proceedings  of  the  Constitutional  Convention,  however^ 
are  entitled  to  but  little  consideration  by  the  Court  where  the  pur- 
pose and  meaning  of  the  provision  in  question  can  be  clearly  ascer- 
tained from  its  language.     Id. 

18.  The  Legislature,  acting  in  the  exercise  of  its  police  power,  is 
deemed  to  be  the  best  judge  of  what  laws  and  penalties  are  adequate 
and  proper  to  meet  conditions  existing  in  the  various  territorial  sub- 
divisions of  the  State :  but  such  laws  must  be  uniform  in  their  opera- 
tion on  all  the  citizens  in  the  territorial  subdivision.     Id. 

19.  It  is  a  well  settled  rule  of  law  that  every  statute  is  presumed  to 
be  constitutional,  and  that  courts  will  not  declare  one  to  b    uncon 
stitutional  unless  it  is  clear  that  it  is  so.     Id. 
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CONSTITUTION  OF  UNITED  STATES.  CONSTRUCTION  OF. 

1.  A  statute  of  the  State  of  Kansas  provided  that  a  creditor  of  an 
insolvent  corporation  might  maintain  an  action  against  any  person 
who  was  a  stockholder  therein,  and  recover  an  amount  eqtial  to  the 
par  value  of  the  stock  of  such  defendant  in  the  company.  Subse- 
quent to  the  accruing  of  the  plaintiflE's  cause  of  action  the  Legislature 
of  Kansas  passed  another  act,  (approved  in  1899),  vesting  in  the 
receivers  of  insolvent  corporations  the  power  to  collect  irotn  stock- 
holders all  unpaid  subscriptions,  and  also  an  amotmt  eqtial  to  the  par 
value  of  the  stock  held  by  each,  the  money  so  collected,  to  be  held  for 
the  benefit  of  all  the  creditors  of  the  corporation. 

Held,  that  the  later  act  impaired  the  obligation  of  the  defendant's 
contract,  if  considered  to  be  retroactive,  in  violation  of  the  constitu- 
tion of  the  United  States,  and  to  that  extent  is  invalid  because  it 
wiped  out  completely  every  remedy  against  stockholders  that  existed 
at  the  time  the  contract  came  into  force  under  the  earlier  statute, 
and  left  no  vestige  of  a  remedy  of  any  sort  that  existed  prior  to  its 
passage ;  while  on  the  other  hand  the  new  remedies  which  it  provided 
for  the  enforcement  of  the  constitutional  liability  failed  to  include  any 
proceeding  that  could  be  set  in  motion  by  any  individual  creditor  or 
any  number  of  creditors.  The  Pusey  and  Jones  Co.  vs.  Love  and 
Hornaday,  80. 

2.  The  act  entitled  "An  Act  Licensing  Brokers  or  other  persons  to 
make  small  loans  and  charge  interest  in  excess  of  the  present  rate,'* 
being  Chapter  149,  Vol.  23,  Laws  of  Delaware ,  is  constitutional  and 
valid.     State  vs.  Wickenhoefer,  12Q. 

3  The  act  known  as  the  Local  Option  Act,  approved  March  21, 
1907,  being  Chapter  65,  Volume  24  of  the  Laws  of  Delaware,  is  not 
obnoxious  to  any  provision  of  the  Constitution  of  the  United  States. 
State  vs.  Fountain,  et  al.,  520. 

CONSTRUCTION  OF  STATUTES.— See  Statute. 

CONSTRUCTION    OF   WILL.—See   Construction   op   Written   In- 
strument, 5. 

CONSTRUCTION  OF  WRITTEN  INSTRUMENT. 

1.  It  appeared  from  the  testimony  that  an  injured  or  crippled  car 
was  to  be  moved  from  the  line  of  the  road  to  the  Edge  Moor  yard  of 
the  defendant  for  inspection,  etc.  The  superintendent  of  the  division 
telegraphed  to  the  conductor  of  the  freight  train,  "move  this  car  from 
Seaiord  to  Ed^e  Moor.  Take  it  on  next  to  your  cabin  car.**  The 
conductor  testified  that  he  understood  this  to  mean  that  he  should 
place  said  car  next  ahead  of  the  cabin  car.  The  accident  was  prob- 
ably caused  by  so  placing  the  car.  Held,  that  if  the  conductor  misin- 
terpreted the  telegram  of  the  superintendent,  and  placed  the  injured 
car  before,  when  ne  should  hav^  placed  it  behind  the  cabin  car,  and 
coupled  them  together  by  means  of  the  chain,  instead  of  the  usual  and 
uninjured  couphng  on  the  good  end  of  the  injured  car,  he  was  guilty 
of  negligence,  which  materially  contributed  to  the  fatal  accident. 
Shuster  vs.  P.,  B.  and  W,  R.  R,  4 

2.  It  is  within  the  province  of  the  Court  to  construe  written  instru- 
ments, and  it  is  their  duty,  with  the  aid  of  the  testimony,  to  determine 
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the  meaning  of  said  telegram.  A  fair  interpretation  of  the  telegraphic 
order  wotild  be  that  the  disabled  car,  bemg  next  to  the  cabin  car, 
shotdd  be  placed  where  it  could  be  safely  carried.     Id. 

3.  Held  that  the  telegram  was  suflficiently  explicit  and  not  mis- 
leading, and  that  the  conductor  erred  in  his  interpretation  of  it,  and 
that  in  so  doing,  and  in  putting  said  car  before  the  cabin  car,  and  in  at- 
taching them  together  as  was  done,  he  was  guilty  of  negligence;  but 
being  a  fellow-servant  of  the  deceased,  such  neghgence  was  not  suffi- 
cient to  char:^e  the  defendant.     Id. 

4.  In  considering  the  provisions  of  policies  of  insurance  relating  to 
matters  reqtiired  to  be  done  by  the  insured,  subsequent  to  the  loss, 
which  do  not  alter  the  risk  of  the  insurer  or  increase  the  liability,  it  is 
the  prevailing  practice  of  the  courts  to  give  to  such  provisions  a  con- 
struction favorable  to  the  insured  so  far  as  the  same  can  be  reasonably 
done.     Reed  vs.  Insurance  Co.,  204. 

5.  Under  the  will  the  trustee  is  directed  to  "apply  the  income  as 
received,  to  the  maintenance  and  support  of  my  daughter  Annjane 
during  her  lifetime,  and  from  and  after  her  decease,  it  is  my  will  and  I 
direct  that  all  the  said  property,  money,  stock,"  etc.  *  *  *  * 
•'shall  be  held  by  the  said  Thomas  A  Rees  free  and  discharged  from 
the  aforesaid  trust,  to  and  for  the  use  of  the  heirs  and  assigns  of  the 
said  Ann  Jane  forever."  Held,  that  Ann  Jane  took  only  a  life  estate 
in  the  trust  property,  and  that  the  corpus  of  the  funds  after  her  de- 
cease went  to  her  heirs,  and  not  to  her  executors.     Jones  vs.  Rees,  504. 

See  NoTB. 

CONSTRUING  INSURANCE  POLICY.— See  Insurance  Contract,  5. 
CONTRACT. 

1.  Joint  action  against  husband  and  wife  for  professional  services. 
Held  tnat  plaintiff  could  not  recover  except  upon  a  joint  cause  of 
action,  binding  both  the  husband  and  wife.  If  in  making  the  agree- 
ment with  the  plaintiff  the  husband  acted  for  himself  and  wife,  and 
was  authorized  so  to  do,  or  if  the  wife  subsequently  by  her  words  or 
conduct  directly  or  indirectly  adopted  or  ratified  the  agreement,  it 
would  bind  her;  but  if  she  neither  was  a  party  to  the  alleged  agree- 
ment, or  subsequently  ratified  or  adopted  the  same  she  would  not  be 
liable  jointly  with  her  husband.     Dussoulas  ei  at.  vs.  Thomas,  1. 

2.  Where  there  is  a  contract  fairly  made  between  the  shipper  and 
common  carrier,  whereby,  in  consideration  of  a  reduced  rate  of  freight, 
it  is  agreed,  that  in  case  of  loss  or  injury,the  carrier  shall  be  liable  only 
to  the  extent  of  an  agreed  valuation  of  the  goods,  such  contract  is 
valid  and  will  operate  as  a  limitation  upon  the  liability  of  the  carrier. 
But  it  is  incumbent  on  the  carrier  to  prove  such  special  agreement  to 
the  satisfaction  of  the  jury,  and  upon  failure  so  to  do,  the  said  common 
law  rule  prevails.     Carpenter  vs.  B.  and  O.  R.  R.,  Id. 

3.  If  such  special  agreement  is  in  writing  it  must  be  expressed  in 
such  manner  and  form  as  to  be  understood  by  a  person  of  ordinary  in- 
telligence; or  if  not  so  expressed,  it  must  be  shown  to  have  been  ex- 
plained to  the  person  to  be  bound,  unless  such  person  himself  had  such 
knowledge  of  the  subject  as  would  enable  him  to  understand  the 
meaning  of  the  writing.     Id. 

4.  Save  under  very  exceptional  circumstances,  before  a  shipper 
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can  be  bound  by  a  condition  or  regiilation  in  the  bill  of  lading  limitrng 
liability,  of  which  he  has  not  actual  knowledge,  it  must  positively 
and  particularly  be  brought  to  his  attention.     Id. 

5.  If  there  was  a  special  contract  of  eniplo3anent  to  effect  a  sale  of 
the  farm,  the  plaintiff  covld  not  recover  upon  the  common  counts,  un- 
less such  agreement  was  executed  and  completed  on  the  part  of  the 
plaintiff,  or  unless  he  was  prevented  from  completing  the  sale  by  the 
defendant  within  the  time  limited  in  such  agreement  for  the  comple- 
tion of  the  sale.     McGonigal  and  Son  vs.  Raughley^  61. 

6.  A  contract  made  by  a  person  engaged  in  the  real  estate  business 
as  a  real  estate  agent,  who  had  no  license  at  the  time  authorizing  him 
to  act  as  a  real  estate  agent  in  this  State,  is  illegal,  and  no  recovery 
can  be  had  thereon.  No  person  can  legally  engage  in  such  business  in 
this  State  without  first  having  produced  a  Ucense  therefor.  Reeder 
vs.  J  ones  f  66. 

7.  A  statute  of  the  State  of  Klansas  provided  that  a  creditor  of  an 
insolvent  corporation  might  maintain  an  action  against  any  person 
who  was  a  stockholder  therein,  and  recover  an  amoimt  equal  to  the 
par  value  of  the  stock  of  such  defendant  in  the  company.  Subsequent 
to  the  accruing  of  the  plaintiff's  cause  of  action  the  Legislature  of 
Kansas  passed  another  act,  (approved  in  1899),  vesting  in  the  recei- 
vers of  insolvent  corporations  the  power  to  collect  from  stockholders  aU 
unpaid  subscriptions,  and  also  an  amount  equal  to  the  par  value  of 
stock  held  by  each,  the  money  so  collected,  to  be  held  for  the  benefit 
of  all  the  creditors  of  the  corporation. 

Held,  that  the  later  act  impaired  the  obligation  of  the  defendants 
contract,  if  considered  to  be  retroactive,  in  violation  of  the  constita- 
tion  of  the  United  States,  and  to  that  extent  is  invalid  because  it 
wiped  out  completely  every  remedy  aeainst  stockholders  that  existed 
at  the  time  the  contract  came  into  force  under  the  earlier  statute, 
and  left  no  vestige  of  a  remedy  of  any  sort  that  existed  prior  to  its 
passage;  while  on  the  other  hand  the  new  remedies  which  it  provided 
for  the  enforcement  of  the  constitutional  liability  failed  to  include  any 
proceeding  that  could  be  set  in  motion  by  any  mdividual  creditor  or 
any  number  of  creditors.  The  Pusey  and  Jones  Co.  vs.  Lave  amd 
Hornaday,  80. 

8.  Where  a  legal  contract  has  been  entered  into,  for  example  to 
furnish  materials  for  the  building  of  a  house,  slight  changes  in  the  IdxMl 
or  quality  of  materials  to  be  furnished,  proposed  by  uie  buyer  and 
accepted  by  the  seller,  will  not  destroy  the  original  contract,  provided 
the  parties  recognized  the  original  agreement  as  still  existing,  and  the 
changes  made  were  to  be  governed,  as  far  as  could  be,  by  the  terms 
of  such  agreement.     Adkins  and  Co.  vs.  Campbell,  96. 

9.  The  defendant  submitted  to  the  plaintiff  a  detailed  Ust  of  tiie 
materials  he  wished  him  to  name  prices  for,  and  the  plaintiff  retumed 
such  list  together  with  the  price  of  each  item  stated  opposite  the  same. 
The  plaintiff  in  adding  the  prices  for  said  items  made  the  total  less 
than  the  correct  amoimt,  and  in  a  letter  which  accompanied  said  Ust 
agreed  to  furnish  the  materials  as  per  the  estimates,  for  the  amount 
shown  by  plaintiff's  addition.  Held  that  the  jury  should  consider 
both  the  letter  and  detailed  estimates,  and  not  only  the  aggregate 
sum  as  shown  by  the  addition,  but  each  item  itself.     And  ifthe  de> 
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fendant,  at  the  time  he  made  the  contract,  knew  or  from  information 
in  his  possession  should  have  known,  what  the  correct  charge  for  the 
materials  was,  he  was  liable  for  that  amount.  But  if  the  plaintiff,  at 
the  time  he  made  the  offer  by  letter,  knew  of  the  mistake  m  the  addi- 
tion, and  with  that  knowledge  offered  and  intended  to  furnish  the 
materials  for  the  sum  therein  mentioned,  the  defendant  was  liable  for 
that  amount  only.     Id. 

10.  Where  it  is  a  condition  of  a  fire  insurance  policy  that  if  the 
subject  of  the  insurance  is  a  manufacturing  establishment  and  shall 
cease  to  be  operated  for  more  than  ten  consecutive  days,  the  poUcy 
shall  become  void;  the  plaintiff,  in  an  action  on  such  poUcy,  cannot 
recover  if  it  appears  from  the  testimony  presented  by  him  that  the 
property  insured  was  a  manufacturing  estabUshment  which  ceased  to 
be  operated  for  more  than  ten  consecutive  days  immediately  prece- 
ding the  fire.     Dcwns  vs.  German  Alliance  Insurance  Co.,  et  al.,  166. 

11.  In  an  action  for  damages  for  failure  to  accept  and  pay  for  a 
crop  of  com  raised  under  an  alleged  agreement,  if  the  jiuy  believe  the 
com  was  raised,  but  there  was  no  tender  on  the  part  of  the  plaintiff, 
and  no  refusal  on  the  part  of  the  defendant  to  receive  it,  they  should 
find  for  the  defendant.     Pancoast  vs.  Vail,  183. 

12.  If  there  was  a  time  fixed  for  the  planting  of  the  com  and  it  was 
not  planted  at  that  time,  but  on  some  other  day  which  was  suggested 
by  the  plaintiff  and  agreed  to  by  the  defendant,  it  would  be  the  same 
as  if  it  were  planted  at  the  original  date.     Id. 

13.  The  meastire  of  damages  for  refusal  to  accept  and  pay  for  the 
com  would  be  its  value  at  the  price  agreed  to  be  paid  less  whatever 
the  com  was  subsequently  worth  to  the  plaintiff,  who  kept  it  and  who 
wotild  be  liable  for  whatever  would  be  a  fair  value  for  it,  using  it  for 
other  purposes.     Id. 

14.  Where  a  contract  for  the  sale  of  personal  property  provides, 
that  in  case  the  vendor  repossesses  himself  of  the  property  after  de- 
f aidt  in  any  payment,  and  sells  the  same,  in  accordance  with  the  con- 
ditions of  sale,  and  whatever  simi  or  sums  shall  be  received  therefor, 
above  and  beyond  the  amount  of  the  claim  of  the  vendor,  shall  be  paid 
to  the  vendee,  it  clearly  indicates  that  the  vendor  did  not  retain  title 
in  the  property,  but  merely  a  hen  thereon,  and  does  not  constitute  a 
conditional  sale.     Knowles  Loam  Works  vs  Knowles,  185. 

15.  But  even  if  such  a  contract  could  be  regarded  as  a  conditional 
sale,  if  the  vendor  has  agreed,  tmder  the  terms  of  a  mortgage  given  to 
him  by  the  vendee,  that  the  property  in  question  should  become 
fixtures,  and  as  such  a  part  of  the  realty  covered  by  the  lien  of  the 
mortgage  under  which  the  property  was  subsequently  sold  bv  the 
sheriff,  he  cannot  maintain  an  action  of  replevin  therefor.     Id. 

16.  A  certain  instrument  in  writing  made  by  the  plaintiff  and  de- 
fendant held  to  be  a  conditional  sale  of  the  property  tnerein  mention- 
ed.    Staunton  vs.  Smith,  193. 

17.  It  is  of  no  consequence  when,  or  for  what  purpose,  the  note  was 
originally  made,  if  both  parties  aeree  that  it  is  the  note  referred  to  in 
the  agreement.  The  jury  should  treat  it  precisely  as  if  it  bore  even 
date  with,  and  was  made  at  the  same  time  as  the  agreement,  and  for 
the  sole  purpose  stated  therein.     Id. 

18.  Where  goods  are  sold  at  an  agreed  price,  to  be  dehvered  at  a 
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futiire  time,  and  the  ptirchaser  reftises  to  receive  the  same  in  accor- 
dance with  the  contract  of  sale,  the  seller  may  re-sell  the  same  at 
the  market  price,  if  the  commodity  has  a  market  price,  and  recover 
from  the  purchaser  the  loss  on  such  re-sale.  But  if  the  purchaser 
tenders  himself  ready  to  receive  the  goods  in  accordance  with  the 
conditions  of  sale,  the  seller  cannot  recover  for  any  loss  upon  a  resale 
thereof.     Reese  vs.  Hoffecker,  198. 

19.  By  the  acceptance  of  a  policy  of  insurance  the  provisions 
thereof,  including  the  furnishing  ot  proofs  of  loss,  become  a  part  of  the 
contract,  and  the  measure  of  the  rights  and  liabilities  of  the  parties 
thereto.  It  is  competent,  however,  for  the  company  to  waive  sudi 
proofs  of  loss,  and  it  is  not  in  all  cases  necessary  that  such  waiver 
should  be  in  writing  and  endorsed  upon  or  attached  to  the  policy. 
Such  waiver  may  be  proved  by,  or  inferred  from  the  acts  and  con- 
duct of  the  insurer,  or  its  duly  authorized  agents.  Reed  vs.  Jnsuranc* 
Co.,  204. 

20.  If  after  a  fair  opportunity  for  the  inspection  of  a  car-load  of 
lumber  the  defendant  unconditionally  accepted  the  same  as  in  con- 
formity with  the  contract,  he  could  not  aiterwards  repudiate  such 
acceptance  and  refuse  to  pay  the  contract  price  for  the  lumber  so 
accepted,  even  though  the  said  lumber  was  not  tit  for  the  use  for  which 
it  had  been  ordered,  or  not  in  conformity  with  said  order,  as  such 
acceptance  would  be  a  waiver  ot  all  such  defects.  Armstrong  vs. 
vs.  Columbia  Wagon  Co.,  274. 

21.  On  the  other  hand,  the  defendant  was  not  bound  to  accept, 
nor  bound  to  pay  for  said  lumber  it  he  did  not  accept  it,  unless  it  was 
reasonably  lit  for  the  use  for  which  it  was  offered,  and  unless  it  was 
substantially  of  the  quality  described  in  the  order.     Id. 

22.  The  authorities  generally  hold  that  in  the  absence  of  ejcpress 
contract,  and  a  positive  authorized  regulation,  the  use  of  percolating 
waters  for  manufacturing,  mining  and  like  purposes,  is  within  the 
right  of  the  owner  of  the  soil,  whatever  may  be  its  effect  upon  his 
neighbor's  wells  and  springs.  But  the  owner  may  not  wantonly  or 
maliciously  so  use  his  own  lands  as  to  injure  an  adjoining  owner  by 
diverting  waters  percolating,  oozing  or  filtrating  through  the  earth  to 
the  lands  of  the  latter;  and  the  purpose  for  which  the  water  is  used 
must  be  necessary,  or  at  least  legitimate.     Liitle  vs.  Telephone  Co. ,  374 

23.  Where  an  action  is  brought  for  the  price  of  a  machine  which 
was  sold  under  an  agreement  that  it  might  be  returned  if  not  satis- 
factory, it  is  incumbent  on  the  defendant  to  show  that  the  machine 
was  so  defective  as  not  to  be  reasonalby  adapted  to  the  uses  for  which 
it  was  sold ;  and  also  that  he  returned  it  within  a  reasonable  time,  un- 
less the  plaintiff  induced  delay  by  waiving  the  rule  requiring  a  return 
within  a  reasonable  time.     Coverdale  vs.  Kickards  and  Watson,  407. 

24.  When  the  facts  are  in  dispute  the  question  of  reasonable  time 
should  be  submitted  to  the  iury.  What  constitutes  a  reasonable 
time  may  be  determined  by  the  nature  of  the  article  sold,  the  usual 
course  of  the  particular  business  or  trade,  and  other  circumstances  re- 
levant to  the  time  of  the  rescission  of  the  sale  or  return  of  the  articles 
sold.  Reasonable  time  means  without  undue  delay  and  with  as  much 
promptitude  and  despatch  as  the  circumstances  of  the  case  will 
admit.     Id. 

25.  Neither  the  doctrine  of  ratification  nor  estoppel  can  be  in- 
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CONTRACT.— Continued. 

voked,  but  the  damages  sustained  by  the  bank  as  a  result  of  the  ne- 
glect of  duty  by  the  depositor  are  sxisceptible  of  proof  and  measure- 
ment as  in  any  other  case  of  breach  of  duty  imposed  by  contract. 
National  Dredging  Co.  vs.  Farmers  Bank,  580. 
See   Appeal;    Assumpsit;  Conditional  Sale;    Insurance    Con- 

TRACT. 

CONTRACT  FOR  INSURANCE  MADE  IN  FOREIGN  STATE.— See 
Insurance  Contract. 

CONTRACTOR.— See  Independent  Contractor. 

CONTRADICTING  WITNESS. 

1.  The  rule  stated  in  laying  groimd  for  contradiction  of  a  witness, 
as  to  the  time  when  a  certain  conversation  referred  to  occurred. 
Evans  vs.  BarneU's  Admr.,  44. 

2.  In  a  trial  under  an  indictment  for  murdei;  of  the  second  degree 
where  the  death  was  caused  by  an  abortion  the  defendant  may  intro- 
duce testimony  to  contradict  the  dying  declarations  of  the  deceased. 
State  vs.  Fleetwood,   153. 

3.  The  defendant  having  put  in  evidence  the  dying  declaration  of 
the  deceased,  and  the  State  being  precluded  from  cross-examination 
as  to  such  declaration,  the  State  is  permitted  to  contradict  it  by 
statements  made  by  the  deceased  at  or  about  the  same  time.  State 
vs.  Uzzo,  212. 

CONTRIBUTORY  NEGLIGENCE. 

1.  A  plaintiff  will  not  be  held  guilty  of  contributory  negUgence 
who  in  the  effort  to  avoid  immediate  danger,  in  the  exigency  of  the 
moment,  suddenly  and  without  time  for  reflection,  puts  himself  in  the 
way  of  other  penis  without  fault  on  his  part;  and  particularly  so  if 
the  defendant  has  placed  him  in  such  position.  Simeone  vs.  Ltndsay, 
224. 

2.  Where  the  injur)r  complained  of  is  the  result  of  the  negligence 
of  both  parties,  the  plaintiff  is  held  to  be  guilty  of  contributory  neg- 
Ugence, and  cannot  recover.     Stidham  vs.  Delaware  Cit^,  359. 

3.  But  if  the  jury  beUeve  that  the  step  of  the  car  was  in  a  reason- 
ably good  and  safe  condition  at  the  time  of  the  accident  to  the  plain- 
tiff, or  believe  the  injuries  of  which  the  plaintiff  complains  were  caused 
by  her  own  negligence,  or  were  the  result  of  an  unaviodable  accident, 
their  verdict  should  be  in  favor  of  the  defendant.  Smithers  vs.  The 
Wil.  City  Ry.,  422. 

4.  In  the  lawful  use  of  the  streets  of  a  city  a  pedestrian  is  not 
bound  to  hunt  for  latent  obstructions  or  dangers.  He  may  fairly  pre- 
sume that  they  are  in  a  reasonably  safe  condition  for  use,  in  the  ab- 
sence of  any  knowledge  to  the  contrary.  If,  however,  he  knows  of 
the  existence  of  the  danger,  or  imder  the  circumstances  ought  to  know 
of  it,  and  with  such  knowledge  voluntarily  runs  into  the  danger,  he 
assumes  all  the  risk  of  such  conduct,     white  vs.  Peoples  Ry ,  476. 

5.  The  statement  of  the  law  by  the  trial  Court  as  to  contributorr 
negligence  and  imaviodable  accident,  aflfirmed.  MacFeat  vs.  P.  W. 
and  B.   R.  R.,   513. 

See  Negligence. 
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CORPOR.\TION. 

1.  A  statute  of  the  State  of  Kansas  provided  that  a  creditor  of  an 
insolvent  corporation  might  maintain  an  action  against  any  person 
who  was  a  stockholder  therein,  and  recover  an  amount  equal  to  the 

;^_     par  value  of  the  stock  of  such  defendant  in  the  company.     Subse- 
quent to  the  accruing  of  the  plaintiff's  cause  of  action  the  Legislature 
'^^     of  Kansas  passed  another  act,  (approved  in  1899),  vesting  in  the  recei- 
vers of  insolvent  corporations  the  power  to  collect  from  stockhc^ers 
all  unpaid  subscriptions,  and  also  an  amoimt  equal  to  the  par  value  of 
^^  the  stock  held  by  each,  the  money  so  collected  to  be  held  for  the  boie- 
][_     fit  of  all  the  creditors  of  the  corporation. 

^  J        Held,  that  the  later  act  impaired  the  obligation  of  the  defendant's 
^ '^    contract,  if  considered  to  be  retroactive,  in  violation  of  the  constitu- 
tion of  the  United  States,  and  to  that  extent  is  invalid  because  it 
wiped  out  completely  every  remedy  against  stockholders  that  exist- 
ed at  the  time  the  contract  came  into  torce  under  the  earlier  statute, 
^       and  left  no  vestige  of  a  remedy  of  any  sort  that  existed  prior  to  its 
_      passage;  while  on  the  other  hand  the  new  remedies  which  it  provided 
^      for  the  enforcement  of  the  constitutional  liability  failed  to  include  any 
**■     proceeding  that  could  be  set  in  motion  by  an  individual  creditor  or  any 
number  ot  creditors.    The  Pusey  and  J  ones  Co.  vs.  Love  and  Homaday,  80 

2.  The  Wilmington  City  Railway  is  a  corporation  of  this  State 
created  by  pubUc  act,  and  it  is  not  necessary  to  prove  that  it  is  a  cor- 
poration, and  although  in  the  statute  in  respect  to  '*false  pretense" 
the  word  "corporation"  is  not  used,  it  is  nevertheless  a  ^^5<m  within 

^^^     the  meaning  of  said  act.     State  vs.  Briscoe,  401. 

3.  The  defendant  had  given  to  the  plamtiff  a  certain  promissory 
note,  with  an  agreement  which  provided  that  if  the  said  defendant 
should  pay  to  the  plaintitf ,  on  account  of  said  note,  at  least  one-fourth 
of  his  interest  in  the  net  profits  of  the  business  of  the  incorporation 
during  the  year  the  note  had  to  nm,  the  plaintiff  would  renew  the  note. 
On  demurrer  to  the  declaration  filed  in  an  action  on  said  note,  held; — 
(1)  That  it  was  not  necessary  for  the  plaintiff  to  set  out  what  the 
amoimt  of  the  net  profits  were,  the  dividends  that  were  declared,  or 
the  interest  of  the  defendant  in  said  net  profits.  (2)  That  it  was 
sufficient  if  the  nature  and  character  of  the  argeement  declared  on  was 
set  out  generally  and  in  substance.  (3)  That  plaintiff's  declaraticm 
sufficiently  set  out  a  legal  cause  of  action.     Pyle  vs.  GaUaker,  407. 

4.  The  affidavit  upon  which  a  forthwith  summons  was  issued 
was  made  by  the  agent  of  the  plaintiff  corporation.  Held  to  be  in- 
sufficient.    Dickerson  vs.  Legore,  462. 

5.  A  corporation  having  been  summoned  as  garnishee,  and 
having  given  a  certificate  showing  the  number  of  shares  of  stock  held 
by  the  defendant,  applied  for  leave,  when  an  order  of  sale  was  asked 
for,  to  supplement  its  answer.  Held;  that  under  the  circumstanoes 
the  garnishee  should  have  an  opportunity  to  produce  testimony  on 
the  point  in  question.     Morgan  Co,  vs.  Nailor,  470. 

6.  The  provision  of  the  general  corporation  law  requiring  a  de- 
posit with  the  State  Treasurer,  and  the  filing  of  a  survey  with  the 
Secretary  of  State,  where  a  railway  company  builds  a  branch  of  its 
main  line,  does  not  apply  when  that  which  was  done  was  the  straight- 
ening of  a  loop  in  the  track,  and  not  the  making  of  a  branch. 
White  vs.  Peoples  Ry.,  476. 

See  Municipal  Corporation. 
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COSTS 

1.  If  a  plaintiff  brings  a  suit  in  the  Superior  Court  upon  a  catise  of 
action  cognizable  before  a  Justice  of  the  Peace  and  shall  not  recover 
more  than  fifty  dollars  besides  costs,  and  has  not  filed  the  affidavit  re- 
quired by  the  statute,  he  cannot  recover  costs.  Oral  testimony  will 
be  admitted  to  show  that  the  catise  of  action  was  within  the  juris- 
diction of  a  Justice  of  the  Peace.  What  are  proper  costs,  and  by 
whom  they  are  to  be  paid,  is  for  the  Court,  and  not  the  Jury  ,to  de- 
termine; and  the  time  to  so  determine  rests  in  the  discretion  of  the 
Court.     Adkins  and  Co.  vs.  Campbell,  96. 

2.  An  affidavit  of  demand  is  not  such  an  affidavit  as  is  required  to 
enable  the  plaintiff  to  recover  costs.     Id. 

COUNSEL  SIGNING  EXCEPTIONS  TO  RETURN.— See  Attorney 
AT  Law. 

COURSES  AND  DISTANCES.— See  Ejectment. 

COURT. 

1.  If  a  plaintiif  brings  a  suit  in  the  Superior  Court  upon  a  cause  of 
action  cognizable  before  a  Justice  of  the  Peace  and  shall    not  re- 

^  cover  more  than  fifty  dollars  besides  costs,  and  has  not  filed  the 
affidavit  reqtiired  by  the  statute,  he  cannot  recover  costs.  Oral 
testimony  will  be  admitted  to  show  that  the  cause  of  action  was  within 
the  jurisdiction  of  a  Justice  of  the  Peace.  What  are  proper  costs,  and 
by  whom  they  are  to  be  paid,  is  for  the  Court,  and  not  the  Jury,  to 
determine;  and  the  time  to  so  determine  rests  in  the  discretion  of  the 
Court.     Adkins  and  Co.  vs.  Campbell,  96. 

2.  Petit  jtirors  must  be  drawn  at  least  twenty  days  before  the 
conmiencement  of  the  term  which  they  are  to  attend.  If  not  so 
drawn  the  panel  will  be  quashed  by  the  Court.  The  Cotirt,  however, 
may  order  the  sheriff  to  summon  thirty  certain  sober  and  judicious 
persons  selected  from  the  various  hundreds  in  the  cotmty,  to  attend  as 
jurors.     In  re  motion  to  quash  panel  of  Petit  Jurors,  etc.,  171. 

3.  Upon  a  motion  to  set  aside  the  verdict  on  the  grotmd  that  the 
damages  awarded  were  excessive,  the  plaintiff  consented  that  the 
damages  should  be  reduced  to  a  certain  amotmt,  and  thereupon  the 
Cotirt  ordered  that  the  verdict  be  entered  for  such  sum.  Poole  vs. 
Greer,  220. 

4.  The  policy  of  the  Court  with  respect  to  disregarding  a  prior 
ruling  stated.     State  vs.  Wolf,    323. 

5.  Certain  instructions  of  Court  below  on  the  question  of  negli- 
gence held  to  be  proper.     The  Wil.  City  Ry.  vs.  White,  363. 

6.  A  count  upon  which  issue  has  been  taken,  and  respecting  which 
no  evidence  is  introduced  is  harmless  to  the  defendsmt  and  it  is  not 
error  for  the  trial  court  to  refuse  to  strike  it  out,  the  jury  having  been 
instructed  to  disregard  it.     Id. 

7.  When  the  facts  are  in  dispute  the  question  of  reasonable  time 
should  be  submitted  to  the  jury.  What  constitutes  a  reasonable 
time  may  be  determined  by  the  nature  of  the  article  sold,  the  usual 
course  of  the  particular  business  or  trade,  and  other  circumstances 
relevant  to  the  time  of  the  rescission  of  the  sale  or  return  of  the  artides 
sold.     Reasonable  time  means  without  undue  delay  and  with  as  much 
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COURT.— Continued. 

promptitude  and  despatch  as  the  circumstances  of  the  case  will  admit. 
.    Coverdale  vs.  Rickards  and  Watson,  467. 

8.  In  refusing  a  motion  for  a  nonsuit  the  trial  Judge  said;  "We 
have  considered  the  motion  for  a  nonsuit  in  this  case,  and  while  we 
have  vexy  grave  doubt  of  the  plaintiff's  right  to  recover  upon  tiie 
evidence  presented,  we  think  the  case  should  go  to  the  jury.  There- 
fore we  decline  to  order  the  nonsuit."  Held,  that  with  the  very  clear, 
forcible  and  accurate  statement  of  the  law  given  by  the  trial  Court  in 
its  charge  to  the  jury,  no  reasonable  juror  could  have  had  any  doubt 
that  it  was  his  duty  to  determine  the  facts  from  the  evidence,  without 
any  regard  to  what  was  said  by  the  trial  Judge  in  refusing  the  nonsuit. 
MacFeat  vs.   P.  W.  and  B,  R.  R.,  513. 

9.  Where  the  depositor,  a  dredging  company,  whose  business  was 
conducted  in  different  parts  of  the  Umted  States,  widely  remote  from 
each  other,  had  its  chief  place  of  business  and  office  in  the  city  of 
Wilmington,  Delaware,  where  was  situated  the  bank  which  was  its 
sole  depository  and  banker,  and  the  secretary  of  the  dredging  com- 
any  made  all  the  deposits  and  filled  up  all  the  checks  of  the  company, 
which  the  treasurer  signed,  and,  under  a  by-law  of  the  company,  was 
alone  authorized  to  sign,  which  by-law  was  known  to  the  bank;  and 
the  secretary  fraudulently  altered  checks  filled  up  and  sent  hy  him  to 
the  treasurer,  who  signed  and  retiimed  them  to  him  for  distribution, 
by  striking  out  the  words  "or  order"  or  "to  the  order  of"  in  the  checks, 
and  insertmg  the  words  "or  bearer"  in  such  a  manner  that  the  altera- 
tions were  plain  and  palpable,  so  as  to  indicate  that  they  were  made 
after  the  checks  were  made  out  and  signed,  and  got  the  cash  on  those 
checks;  and  where  there  was  furthermore  evidence  that  such  altera- 
tions excited  the  suspicions  or  curiosity  of  the  bank  officers  suflSciently 
to  cause  them  to  ask  why  they  were  made,  and  the  only  reason  given 
by  the  secretary  who  got  the  money  was  that  "The  payee  desired  the 
currency,"  held;  that  it  was  not  for  the  Court  to  say  whether  the  evi- 
dence bearing  upon  the  question  of  the  negligence  or  want  of  due  and 
reasonable  care  on  the  part  of  the  bank  in  the  payment  of  the  altered 
checks  was  strong  or  weak,  when  taken  in  connection  with  other 
evidence  tending  to  show  that  the  method  in  which  the  business  of  the 
dredging  company  was  conducted  was  such  as  to  justify  the  officers 
of  the  bank  in  believing  that  the  secretary  was  authorized  to  so  alter 
checks  and  get  the  money  on  them  was  such  conduct  as  was  calcu- 
lated to  mislead  the  bank,  and  so  facilitate  the  perpetration  of  the 
fraud  and  consituted  the  proximate  cause  of  the  loss,  but  the  evidence 
should  go  to  the  Jury  under  careful  instruction  from  the  Court 
National  Dreding  Co.  vs.  Farmers  Bank,  580. 

See  Judicial  Policy;  Jurisdiction  op  Court;  Starb  Decisis. 

CREDIBILITY  OF  WITNESS.— See  Witness. 

CRIMINAL    LAW. 

1.  Six  witnesses  testified  that  the  deceased  said  the  prisoner  was 
not  at  fault  and  that  the  shot  went  off  accidentally.  A  seventh  wit- 
ness was  called  and  objected  to  under  the  rule.  It  was  contended  that 
the  rule  did  not  apply  in  a  murder  case.  Held  that  there  was  no  dis- 
tinction as  to  the  application  of  the  rule,  between  murder  cases  and 
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CRIMINAL  LAW.— Continued, 

other  cases  that  only  six  witnesses  could  testify  as  to  the  one  point 
State  vs.  Uzzo,  212.  • 

2.  There  need  not  be  first  an  act  of  severance  of  property  from  its 
connection  with  the  realty,  and  after  that  an  actual  separate  and  dis- 
tinct act  of  taking  and  carrying  away,  to  constitute  a  severance  and 
larceny,  but  the  act  of  taking  and  holding  and  carrying  away,  at  and 
from  the  instant  of  separating  it  from  its  connection  with  the  realty — 
that  is,  the  one  continuous  transaction  of  detaching  it,  retaining  pos- 
session of  it  and  carrying  it  away,  with  intent  to  commit  larceny, — 
amounts  to  a  severance  in  law,  although  the  severance  and  the  taking 
and  carrying  away  are  one  continuous  transaction.  The  ruling  in  the 
case  of  State  vs.  Halt,  5  Hart.,  492  departed  from.     State  vs.  Woif^  323. 

3.  An  indictment  having  been  found  at  the  May  Term,  and  the 
State  having  had  the  case  continued  at  the  September  Term,  the  de- 
fendant is  not  entitled  to  be  discharged  under  the  statute.  State  vs. 
Tyre,  343. 

4.  An  indictment  will  not  be  quashed  because  an  endorsement 
made  on  the  back  thereof  by  the  Attorney-General  states  a  violation 
of  a  certain  section,  when  ail  the  counts  cnarge  a  violation  of  another 
section  of  the  act.     Id. 

5.  The  Court  does  not  lose  jurisdiction  of  a  case  by  the  mere  end- 
ing of  a  term  of  court  and  the  failure  of  the  Attomey-Ueneral  to  form- 
ally move  for  a  continuance.     Id. 

6.  Although  the  indictment  in  each  of  the  cotmts,  charges  the  un- 
lawful act  therein  described  in  respect  to  fifty  ballots,  it  would  be 
sufficient  to  warrant  conviction  if  the  evidence  showed  the  defendant 
to  be  guilty  in  respect  to  any  less  or  greater  nimiber.     Id. 

7.  Ballots  cast  at  a  primary  election  are  papers  or  evidence  within 
the  meaning  of  the  Act,  and  required  to  be  delivered  to  the  Sheriff. 
Any  person  stealing,  wilfully  destroying  of  etc.,  such  ballots  or  any 
part  of  them  or  fraudtilently  making  any  entry,  erasure  or  alteration 
in  them  would  be  guilty  tmder  the  Act.     Id. 

8.  If  at  the  time  of  the  counting  of  the  votes  at  the  close  of  the 
polls  the  inspector  wilfully  read  the  name  of  a  candidate  other  than 
the  one  voted  for,  that  would  constitute  a  violation  of  the  Act,  and  so 
woxild  any  wilful  changing  or  destruction  of  the  ballots.     Id. 

9.  The  defendant,  under  indictment  for  practicing  medicine  with- 
out a  hcense,  relied  on  the  defence  that  he  treated  his  patients  person- 
ally by  hypnotism  and  massage,  without  prescribing  any  remedies, 
and  that  such  treatment  was  not  in  violation  of  the  statute,  Held 
that  to  "prescribe"  remedies  is  to  write  or  to  give  medical  directions, 
to  indicate  remedies.  It  is  not  necessary  that  such  prescription 
should  be  in  writing.  It  may  be  given  or  indicated  verbally.  Any 
direction  given  to  the  patient  for  drugs,  medicines,  or  other  remedies, 
for  the  cure  of  bodily  diseases,  directing  how  they  are  to  be  applied 
to  or  used  by  the  patient,  is  a  prescription  within  the  meaning  of  the 
statute.  And  it  makes  no  difference  whether  the  direction  is  given  by 
the  defendant  himself,  or  by  another  person,  even  though  such  other 
person  be  a  licensed  physician  engaged  by  and  acting  under  the  con- 
trol and  direction  of  the  defendant.  State  vs.  Lawson,  alias  Herman, 
395. 

10.  In  an  indictment  for  larceny,  the  property  alleged  to  have  been 
stolen  was  stated  to  be  the  property  of,   ''Joseph  Bancroft  Sons' 
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CRIMINAL  LAW. —Continued. 

Company."  At  the  trial  it  appeared  from  the  States  evidence  that  it 
was  the  property  of  "Joseph  Bancroft  and  Sons'  Company."  The 
State  permitted  to  enter  a    nolle  prosequi.     State  vs,  Dougherty,  398. 

11.  At  a  subsequent  trial  upon  an  indictment  which  charged  that 
the  property  alleged  to  have  been  stolen  was  the  property  o?  Josqph 
Bancroft  and  Sons'  Company,"  the  defendant  contended  that  he 
could  not  be  convicted  because  he  had  been  put  in  jeopardy  for  the 
same  offence  in  the  former  case:  Held  that  the  defendant  was  not  in 
jeopardy  imder  the  original  indictment  within  the  contemplation  of 
the  Constitution  of  this  State.     Id. 

12.  Trial  upon  indictment  for  obtaining  money  by  false  pre- 
tnssee.     State  vs.  Briscoe,  401. 

13.  In  a  trial  for  gambling  a  witness  for  the  State  may  be  asked  a 
question,  the  object  of  which  is  to  show  that  the  defendant  had  en- 
deavored to  spirit  away  the  witness  before  the  defendant's  trial  ^oukl 
come  off.  The  testimony  is  admissible  as  tending  to  show  guilt. 
State  vs.  Hamilton,  433. 

14.  In  order  to  show  they  were  engaged  generally  in  the  com- 
mission of  larceny,  a  witness  was  asked  by  the  State  at  the  trial  what 
he  and  the  defendant  had  driven  into  the  country  for  on  a  Saturday 
night  following  the  theft;  held  not  admissible.  State  vs.  Stewart,  et al 
435. 

15.  If  the  finder  of  lost  property  knows  who  is  the  owner,  or  if, 
from  any  mark  upon  it,  or  from  the  \:ircumstances  under  which  it  was 
found,  the  owner  could  reasonably  have  been  ascertained,  then  the 
fraudiilent  conversion  of  the  property  to  the  finder's  use  is  sufficient 
evidence  to  justify  the  jury  in  finding  the  felonious  intent  constitut- 
ing a  larceny.     State  vs.Dredden,  44b. 

16.  The  defendant  was  indicted  for  the  larceny  of  a  bag  of  ooro. 
The  prosecuting  witness  testified  that  he  thought  the  com  was  his  but 
could  not  swear  to  it.  The  wife  of  the  prisoner  testified  that  she  had 
gone  to  the  house  of  the  prosecuting  witness  with  her  husband,  who 
said  to  her  that  he  wanted  her  to  go  up  and  engage  the  prosecuting 
witness  in  conversation  while  he  went  down  to  the  pig  pen  and  got  the 
bag  of  com  which  the  colored  bay  had  put  out  for  him.  Held  that 
there  was  sufficient  evidence  of  the  prisoner's  guilt  to  be  submitted  to 
the   jury.     State  vs.   Bailey,    455. 

17.  In  the  trial  of  a  person  indicted  for  selling  intoxicating  liq- 
uor unlawfully  the  burden  is  on  the  defendant  to  show  that  he  was 
Hcensed,  and  therefore  not  selling  illegally.     The  indictment  will  not 

'    be  quashed  because  it  fails  to  aver  the  sale  without  a  hcense.     State 
vs.  Polk,  456. 

18.  A  sale  is  the  delivery  of  an  article  to  another  for  a  considera- 
tion either  money  or  other  valuable  thing.  If  the  jury  believe  that 
the  prosecuting  witness  got  the  whiskey  in  question  and  laid  down  the 
money  on  the  table  in  the  defendant's  presence  and  house  as  pay- 
ment for  it,  then  the  verdict  should  be  guilty, whether  the  defendant 
accepted  the  money  then  or  afterwards,  unless  he  had  a  license  to 
sell.     Id. 

19.  A  person  may  be  prosecuted  by  the  State  as  often  as  he  may  be 
charged  with  the  commission  of  a  specific  offense.  And  an  unlawful 
sale  of  intoxicating  liquor  to  two  or  more  minors  would  constitute  as 
many  distinct  offenses  notwithstanding  such  sale  was  at  the  same 
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time.  A  sale  to  two  minors  could  not  properly  be  charged  in  the 
same  indictment  no  more  than  cotUd  the  murder  of  two  persons  be 
charged  in  the  same  indictment.     State  vs.  Salkowski,  472. 

20.  Mtirder,  Malice,  Assaxiltand  Intentdefined.   State  vs.  Mills,  497. 

2 1 .  Although  a  police  officer  does  not  have  a  warrant  for  the  arrest 
of  the  person  charged,  yet  as  a  public  poUce  officer  he  would  have  law- 
ful authority  to  arrest  without  a  warrant  any  person  whom  he  f  otmd 
engaged  in  a  breach  of  the  peace,  or  any  criminal  offense,  within  his 
view  or  within  its  hearing     Id. 

22.  But  even  though  the  officer  has  authority  to  make  an  arrest 
within  the  defendant's  house  and  without  a  warrant,  he  mtist  make 
the  arrest  in  a  lawftd  manner.  He  must  use  no  more  force  and  vio- 
lence than  is  reasonably  necessary  to  secure  the  arrest  of  the  prisoner 
and  convey  him  to  a  place  of  custody.     Id. 

23.  Although  every  man  has  the  right  to  defend  both  his  person 
and  his  dwelling  house  against  imminent  danger  of  vmlawful  injury 
to  either,  yet  he  cannot  use  a  deadly  weapon  in  that  behalf  imelss 
there  is  a  reasonable  necessity  and  ground  for  doing  so.     Id. 

24  When  a  person  is  assailed  within  his  own  dwelling  house  he 
need  not  retreat,  but  mav  make  his  stand  there,  even  though  he  can 
retreat  with  safety;  but  he  has  no  right  to  kill  his  assailant  tmlessit 
reasonably  appears  to  be  necessary  to  prevent  the  felonious  destruc- 
tion of  his  property  or  habitation,  or  the  commission  of  a  felony 
therein,  or  to  defend  himself  or  his  family  therein  against  a  felonious 
assault  upon  Ufe  or  person.     Id 

25.  If  one  person  delivers  an  article  of  property  to  another  and 
receives  pay  therefor,  no  other  person  being  known  to  the  buyer  in 
the  transaction,  the  person  who  deUvers  the  article  is  presiuned  to  be 
the  seller.     State  vs.  Russell,  673. 

26.  Under  the  statute  (Chap.  65  Vol.  24  Laws  of  Delaware)  known 
as  the  Local  Option  Law,  if  a  person  sells  spirituous  liquor  to  another 
whether  acting  for  himself  or  as  the  agent  for  another,  and  whether 
the  whiskey  belongs  to  himself  or  to  some  other  person,  if  he  effects 
the  sale  he  is  guilty  of  a  violation  of  the  statute.     Id. 

27.  Even  though  the  jiuy  should  beUeve  that  the  defendant  was 
acting  as  the  agent  or  messenger  of  the  prosecuting  witness  when  he 
delivered  to  him  whiskey,  nevertheless  it  they  should  beUeve  that  he 
was  at  the  same  time  acting  as  the  agent  or  representative  of  the 
owner  of  the  whiskey,  or  was  himself  the  owner,  and  effected  the  sale 
thereof,  he  would  be  guilty  of  a  violation  of  the  statute.     Id. 

28.  Perjtiry  was  an  offense  at  common  law,  and  is  where  a  lawful 
oath  is  administered  in  some  judicial  proceeding  or  due  course  of 
justice,  to  a  person  who  swears  wilfully,  absolutely  and  falsely,  in  a 
matter  material  to  the  issue  or  point  in  question.  State  vs.  Shaffner, 
576. 

29.  By  a  statute  of  this  State  it  is  made  a  felony  for  any  person  to 
commit  the  crime  of  perjury,  or  to  procure  any  other  person  to  com- 
mit such  crime.     Id. 

30.  While  an  attempt  to  procure  one  to  commit  perjury  is  not 
specifically  provided  for  by  statute,  it  comes  within  the  terms  of  the 
general  statute  which  provides  that  offenses  indictable  at  common 
law,  and  not  specifically  provided  by  statutes,  shall  be  deemed  mis- 
demeanors.    Id. 
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See  Abortion;  Assault;  Breaking  and  Entering  Storb  in 
Night  Time;  Charging  Illegal  Rate  op  Interest;  Election;  In- 
toxicating Liquor;  Gambling;  Homicide;  Larceny;  Obstructing 
Public  Road;  Obtaining  Money  by  False  Pretense;  Perjury; 
Practicing  Medicine  Without  a  License. 

CROSS  ANSWER.— See  Divorce. 

CROSS  BILL.— See  Divorce. 

CUSTOM. 

L  While  there  is  no  duty  resting  upon  the  railway  company  to 
slop  and  allow  a  funeral  procession  to  pass,  yet  if  they  had  been  in  the 
habit  of  doing  it,  and  thereby  induced  on  the  part  of  drivers  who  were 
familiar  with  the  custom  the  belief  that  they  would  stop,  it  entered 
into  the  question  of  the  driver's  negligence.  It  is  not  necessaiy  to  be 
alleged  in  the  declaration  of  the  plaintiff.  White  vs.  The  Wil.  City  Ry , 
105. 

2.  In  order  to  testify  as  to  the  existence  of  such  a  custom  the  wit- 
ness must  be  able  to  swear  that  it  existed  at  the  time  of  the  accident. 
The  inquiry  must  be  directed  to  that  time,  and  not  generally,     id. 

3.  There  is  no  law  requiring  a  trolley  car  to  stop  at  the'  intersec- 
tion of  streets  and  wait  until  a  funeral  procession  has  passed,  nor  any 
law  giving  to  a  funeral  procession  the  right  of  way  over  cars  or  other 
vehicles  or  persons  properly  using  the  highway.  If  by  courtesy  such 
privilege  has  been  given  it  imposes  no  duty  upon  the  person  extend- 
ing the  courtesy,  nor  does  it  relieve  such  person  from  using  reasonable 
care.     Id. 

4.  If  it  was  the  uniform  and  continuous  usage  or  practice  of  the 
company  to  stop  its  cars  at  crossings  and  wait  until  a  funeral  proces- 
sion passed  by,  and  such  usage  was  known  to,  and  relied  upon,  by  the 
plaintiff,  such  usage  may  be  considered  by  the  jury  in  estimating  the 
degree  of  diligence  required  of  the  plaintiff.  A  failure,  however,  to 
observe  such  usage  would  not  amount  to  negligence  on  the  part  of  the 
company,  nor  would  it  relieve  the  driver  of  the  carriage  of  the  duty  of 
exercising  due  care.     Id, 

5.  The  practice  of  the  defendant  company  to  stop  its  cars  and  per- 
mit a  funeral  procession  to  pass  without  interruption  was  not  a  cus- 
tom or  usage  which  had  the  force  and  effect  of  a  law,  binding  upon  the 
company.  It  was  a  course  of  conduct,  if  it  existed,  the  nature  of  an 
accommodation  indulgence  or  courtesy,  prompted  doubtless  by  con- 
siderations of  respect,  and  if  known  among  drivers  in  funeral  pro- 
cessions to  exist,  it  was  competent  to  prove  it,  though  it  was  not 
pleaded.  If  the  plaintiff  knew  of  the  existence  of  such  custom  or 
usage,  it  was  admissible  in  order  that  the  ']\xTy  might  determine  from 
all  the  facts  and  circumstances  surrounding  the  case  whether  the 
plaintiff  was  at  the  time  of  the  accident  in  the  exercise  of  due  care  and 
caution.      The  Wit.  City  Ry.  vs.   White,  363. 

DAMAGES. 

a.  The  yard  master,  the  brakeman  and  the  conductor  were  all 
fellow-servants  of  the  deceased  car  inspector,  and  if  his  death  was  the 
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result  of  the  negligence  of  any  or  all  of  these  persons,  the  defendant 
would  not  be  liable.  But  the  superintendent  was  not  a  fellow-servant 
but  a  vice  principal,  and  if  the  death  was  catised  by  his  negligence  the 
defendant  woulci  be  liable.     Skuster  vs.  F.  B.  and  W.  R.  K.,  4. 

b.  Held,  that  there  was  no  evidence  upon  which  a  jury  would  have 
been  justihed  in  finding  a  verdict  for  the  plaintiff,  and  that  they  were 
properly  instructed  to  find  a  verdict  for  the  defendant.     Id. 

1.  In  an  action  brought  to  recover  the  price  of  a  machine  sold  to 
the  defendant  with  a  warranty,  the  defendant  cannot  avail  himself 
of  a  breach  of  the  warranty  as  a  defense,  by  way  of  recoupment,  for 
damages  which  he  paid  to  the  widow  of  a  deceased  servant  whose 
death  was  caused  by  the  failure  of  the  machine  to  perform  the  ser- 
vice it  was  warranteid  to  do.     Edge  Moor  I.  Co.  vs.  Brown  etc.  Co.,  10. 

2.  The  doctrine  of  recoupment  has  attained  a  wider  and  more  ex- 
tended appUcation  in  this  coimtry  than  in  England.  American 
Courts  have  allowed  the  defendant  to  recoup  damages  not  only  for  the 
purpose  of  affecting  the  value  of  goods  sold  or  of  work  done,  but  also 
damages  suffered  by  him  from  any  fraud,  breach  of  warranty,  or 
negligence  of  the  plaintiff,  growing  out  of  and  relating  to  the  transac- 
tion m  question  for  the  purpose  ot  avoiding  needless  delay  and  Utiga- 
tion.     Id. 

3.  When  the  character  of  the  defendant's  defense  involves,  among 
other  things,  its  liabiUty  to  the  T^-idow  of  a  deceased  servant,  and  there 
is  in  his  claim  for  special  damages  the  element  of  fault  or  negligence  on 
its  part,  it  is  not  practicable  to  adjust  the  defendant's  claim  in  the 
plaintiff's  action.  Such  damages,  if  recoverable  at  all,  must  be  re- 
covered in  a  separate  action.     Id. 

4.  Where  goods  are  injured  during  transportation,  tmder  such  cir- 
cumstances as  to  render  the  carrier  liable,  the  measure  of  damage  is 
the  difference  between  the  value  of  the  goods  in  their  damaged  state 
and  what  would  have  been  their  value  it  deUvered  in  good  order,  un- 
less there  was  a  special  agreement  between  the  parties  fixing  some 
other  mode  for  the  ascertainment  of  such  damages.  Carpenter  vs, 
B.  and  O.  R.  R.,  15. 

6.  There  can  be  no  recovery  for  any  injury  to  the  property  after 
its  arrival  at  destination  and  refusal  to  accept.     Id. 

6.  The  jury  may  allow  interest  on  the  amount  assessed  as  dam- 
ages from  the  time  the  property  arrived  at  place  of  destination  and 
was  tendered  to  the  plaintiff.     Id. 

7.  Damages  for  personal  injuries  sustained  at  street  crossing. 
Robinson  vs.  Ruber,  21;  Garrett  vs.  Peoples  Ry.,  29;  White  vs.  Peoples 
Ry.,  476. 

8.  Measure  of  damages  to  automobile.     Garrett  vs.  Peoples  Ry.,  29. 

9.  In  an  action  for  damages  for  loss  of  lot  of  wood  caused  by  fire 
started  from  sparks  emitted  from  defendant's  traction  engine,  the 
plaintiff  cannot  show  what  the  engine  was  doing  the  day  before. 
Barker  vs.  Collins,  49. 

10.  The  case  not  considered  by  the  Court  a  proper  one  for  ptmitive 
or  exemplary  damages,  the  measure  of  damages  would  be  simply  the 
value  of  the  dog  as  shown  by  the  testimony.     Harrington  vs,  nail,  72. 

11.  At  common  law  the  owner  of  a  do^  might  maintain  a  civil 
action  for  the  xmlawful  injury  thereto  or  killmg  thereof. 
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12.  Action  to  recover  damages  for  personal  injuries.  White  vs. 
Wil.  City  Ry.,  105;  Taylor  vs.  Bush  and  Sons*  Co.,  306;  Lewis  vs' 
Pawnee  Bill's  etc.  Co.,  316;  Anderson  vs.  Wilmington,  485;  Elliott 
vs.  The  Wil.  City  Ry.,  570. 

13.  When  one  person  is  injtired  by  the  negUgence  of  another,  the 
wrong-doer  is  liable  for  all  the  usual  and  natural  effects  and  results  of 
such  injury.  It  does  not  avail  him  to  say,  that  if  the  injury  had  been 
more  speedily  or  more  skilfully  treated  the  actual  suflfering  and  results 
would  not  have  been  so  great.  The  question  is,  not  whether  the  in- 
jured person  took  the  wisest  counsel  or  applied  the  best  remedies  to 
the  wotmd,  but  whether  the  extent  of  the  injuries  complained  of  was 
caused  by  and  naturally  grew  out  of  the  injuries  inflicted  by  the  n^- 
ligence  of  the  wrong-doer.  It  is  the  duty  of  the  injured  person,  how- 
ever, to  use  all  reasonable  care  and  precaution  in  effecting  a  cure. 
Graboski  vs.  New  Castle  Leather  Co.,  145. 

14.  In  an  action  for  damages  for  failure  to  accept  and  pay  for  a 
crop  of  com  raised  imder  an  alleged  agreement,  if  the  jury  believe  the 
com  was  raised,  but  there  was  no  tender  on  the  part  of  the  plaintiff, 
and  no  refusal  on  the  part  of  the  defendant  to  receive  it,  they  should 
find  for  the  defendant.     Pancoast  vs.  Vail,  183. 

15.  If  there  was  a  time  fixed  for  the  planting  of  the  com  and  it  was 
not  planted  at  that  time,  but  on  some  other  day  which  was  suggested 
by  tne  plaintiff  and  agreed  to  by  the  defendant,  it  would  be  the  same 
as  if  it  were  planted  at  the  original  date.     Id. 

16.  The  measure  of  damages  for  refusal  to  accept  and  pay  for  the 
com  wotild  be  its  value  at  the  price  agreed  to  be  paid  less  whatever  the 
com  was  subsequently  worth  to  the  plaintiff,  who  kept  it  and  who 
would  be  liable  for  whatever  would  be  a  fair  value  for  it,  using  it  for 
other  purposes.     Id. 

17.  To  defeat  the  plaintiff's  right  to  recover  on  a  note  given  for 
the  price  of  a  horse,  on  the  ground  of  a  breach  of  warranty,  the  de- 
fendant must  prove,  (1)  That  at  the  time  of  the  sale  the  horse  was 
warranted  to  be  sound;  (2)  That  there  has  been  a  breach  of  the  war- 
ranty,— that  is,  that  the  horse  was  not  then  soimd;  and  (3)  That  he 
has  sustained  damages  by  reason  of  such  breach.  Ellison  vs.  Sim- 
mons, 200. 

18.  Any  disease  or  infirmity  of  a  horse,  not  visible  and  palpable,  at 
the  time  of  sale,  which  impaired  his  value  or  usefulness.would  consti« 
tute  unsoundness,  and,  whether  known  to  the  plaintiff  or  not,  would 
constitiute  a  breach  of  a  warranty  of  soundness.  The  measure  of 
damages  would  be  the  difference  between  the  value  of  the  horse  in  his 
tmsoimd  condition,  and  his  value  if  he  had  been  sound,  at  the  time  of 
sale.        Id, 

19.  If  a  motorman  in  charge  of  a  car  sees,  or  by  the  exercise  of  due 
diligence  might  have  seen,  a  frightened  and  unmanageable  horse 
attached  to  a  vehicle  on  the  street  near  the  railway  in  front  of  his  car, 
it  is  his  duty  to  use  every  reasonable  means  in  his  power  to  prevent  a 
collision,  and  if  he  fails  to  do  so,  he  is  guilty  of  negHgence,  and  the 
company  whose  servant  he  is,  is  Uable  for  any  injury  occasioned  by 
such  negligence.     Heidelbaugh  vs.  Peoples  Ry.,  209. 

20.  Measure  of  damages  to  person  and  property.     Id. 

21.  In  an  action  to  recover  damages  for  obstructing  a  right  of  way. 
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the  plaintiff  must  show,  (1)  That  he  had  at  the  time  of  the  obstruction 
a  right  to  use  the  street  or  way,  as  claimed ;  (2)  that  such  right  of  way 
was  wrongfully  obstructed  by  the  defendant  as  set  forth  m  the  dec- 
laration, and  (3)  that  thereby  the  plaintiff  has  been  injured  and  sus- 
tained damage.     Poole  vs.  Greer,  220. 

22.  Measure  of  damages  stated.     Id. 

23.  Upon  a  motion  to  set  aside  the  verdict  on  the  ground  that  the 
damages  awarded  were  excessive,  the  plaintiff  consented  that  the 
damages  should  be  reduced  to  a  certain  amount,  and  thereupon  the 
Court  ordered  that  the  verdict  be  entered  for  such  sum.     Id. 

24.  Action  to  recover  damages  for  personal  injuries  occasioned  by 
collision  with  automobile.     Stnteone  vs.  Lindsay,  224. 

25.  Carpets  which  were  left  by  the  plaintiff  with  the  defendant  for 
storage  were  greatly  damaged  while  in  the  possession  of  the  defen- 
dant. The  proof  in  the  case  estabUshed  the  relation  of  bailor  and 
bailee  between  the  plaintiff  and  defendant.  Held  that  such  relation 
imposed  upou  the  defendant  a  certain  duty,  which  was  to  take  reason- 
able and  proper  care  of  said  carpets.  The  care  required  was  just  such 
reasonable  care  as  an  ordinarily  prudent  man  would  take,  under  hke 
circumstances,  with  respect  to  his  own  property.  Bowen  vs.  Isen- 
berg  Bros.  Co.,  230. 

26.  If  the  carpets  were  damaged  as  the  result  of  a  fire  only,  and 
said  fire  was  not  caused  by  the  negligence  or  carelessness  of  the  de- 
fendant, its  agents  or  servants,  the  plaintiff  would  not  be  entitled  to 
recover.  But  if,  after  being  damaged  by  the  fire,  the  carpets  were 
further  damaged  by  the  carelessness  and  negUgence  of  the  defendant 
in  not  taking  proper  care  of  Measurehen  while  the  plaintiff  could  not 
recover  for  the  damage  sustained  by  the  fire,  he  would  be  entitled  to 
recover  for  whatever  damages  were  caused  by  the  negUgence  of  the 
defendant  after  the  fire.     Id. 

27.  Words  which  represent  a  person  as  dishonest  or  dishonorable, 
and  guilty  of  such  disgraceful  conduct  as  would  bring  him  into  pubhc 
contempt,  are  Ubellous,  and  actionable  per  se.  When  such  woms  are 
pubUshed  the  law  presumes  malice,  and  that  the  person  to  whom  they 
refer  has  sustained  damage  from  the  publication  of  the  libellous  mat- 
ter. It  is  not  necessary  to  a  recovery  by  the  plaintiff  that  he  should 
prove  any  special  damages,  or  any  actual  intent  or  desire  on  the  part 
of  the  defendant  to  injure  the  plaintiff  by  the  publication.  Todd  vs. 
Every  Evening  P.  Co.,  233. 

28.  Exemplary  damages  are  given  only  where  express  malice  is 
proved.  Such  malice  exists  where,  in  addition  to  the  publication  of 
the  Ubellous  arricle,  it  is  shown  that  the  pubUcation  was  made  want- 
only, maUciously,  and  with  intent  to  injure,  degrade  or  destroy  one's 
reputation.  Express  maUce  is  never  presumed,  but  must  be  proved. 
In  determining  whether  there  was  express  malice  the  jury  may  con- 
sider aU  the  cu-cumstances  surrounding  the  pubUcation,  as  disclosed 
by  the  evidence,  which  tend  to  show  the  motive  or  spirit  which  act- 
uated the  pubUcation,  including  any  information  or  knowledge  which 
the  defendant  possessed  or  had  the  means  at  hand  of  obtaining, 
touching  the  truth  or  falsity  of  the  charges  made.     Id. 

29.  Even  though  the  pubUcation  complained  of  is  UbeUous,  and 
unjustifiable  in  law,  the  jury  may  take  into  consideration,  in  miti- 
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DAMAGES. — Continued. 

gation  of  damages,  any  and  all  facts  and  circumstances  disclosed  by 
the  evidence,  which  tend  to  show  that  the  article  was  published  with 
a  proper  motive,  and  without  intent  or  desire  to  injure  the  plaintiff. 

30.  Action  to  recover  damages  for  death  of  plaintiffs  interstate. 
Coughlan  vs.  P.  B.  and  W,  R.  R.,  242. 

31.  Action  by  father  to  recover  damages  for  loss  of  services  etc.  of 
minor  son  resulting  from  personal  injuries  received  by  the  latter. 
Bowring  vs.  Wil.  Mai.  I.  Co.,  332. 

32.  While  the  city  is  not  an  insurer  against  all  injuries  which  may 
result  from  holes,  or  obstructions  in  the  public  streets,  it  is  liable  for 
such  injuries  as  are  the  result  of  its  negligence  or  default,  or  the  neg- 
Ugence  or  default  of  its  duly  authorized  agents,  in  the  performance  of  a 
duty  imposed  upon  it  by  law.     Stidhatn  vs.  Delaware  City,  359. 

33.  In  the  absence  of  any  knowledge  to  the  contrary  the  traveler 
has  a  right  to  assume  that  the  streets  are  in  a  reasonably  safe  con- 
dition, and  in  such  case  he  is  not  botind  to  look  or  search  for  holes  or 
obstructions.  But  he  must  use  due  care,  and  not  disregard  any  warn- 
ing of  danger.     Id. 

34.  In  order  that  the  plaintiff  may  recover  he  must  satisfy  the 
jury  that  his  injuries  were  caused  in  the  manner  alleged  in  his  declara- 
tion.    Id. 

36.     Measure  of  damages  for  ini'uries  to  horse.     Id. 

36.  Measure  of  damages  stated  for  destruction  of  nature  spring. 
Little  vs.   Telephone  Co.,  374. 

37.  The  plaintiff  having  alleged  as  the  negligence  of  the  company 
that  the  company  permitted  the  step  of  the  car  to  be  so  weak,  broken 
and  insufficiently  secured  that  it  gave  way  beneath  her  when  ^e  was 
departing  from  the  car,  the  jury  must  be  satisfied,  in  order  for  the 
plaintiff  to  recover,  that  her  mjuries  were  caused  by  such  unsafe  con- 
dition of  the  step ;  and  the  jury  must  be  also  satisfied  that  the  plaintiff 
had  no  knowledge  of  such  unsafe  condition  of  the  step,  or  any  informa- 
tion or  warning  from  which  she  could  have  known  it.  Smithers  vs. 
The  Wil.  City  Ry.,  422. 

38.  In  an  action  against  a  railway  company  for  damages  for  per- 
sonal injuries  the  plaintiff  would  be  entitled  to  recover  notwithstand- 
ing there  had  been  negligence  on  his  part,  if  it  was  the  negligence  of 
the  defendant  alone  that  was  the  proximate  and  immediate  cause  of 
the  injury;  if,  in  other  words,  notwithstanding  any  previous  negli- 
gence of  the  plaintiff,  the  company  could  have  prevented  the  accident 
by  ordinary  and  reasonable  care.     Heinel  vs.  Peoples  Ry.,  428. 

39.  If  the  plaintiff  moved  from  a  position  of  safety,  to  a  position  of 
danger  near  or  upon  the  track  so  suddenly  as  to  make  it  impossible  for 
the  motorman  to  stop  the  car  before  the  collision,  the  defendant  could 
not  be  held  Uable  for  the  resultant  injury:  but,  if  the  motroman  saw, 
or  by  the  exercise  of  reasonable  care  could  have  seen,  the  plaintiff  in  a 
position  of  danger,  standing  with  his  back  to  the  car,  in  time  to  stop 
the  car  and  avoid  the  accident,  it  was  his  duty  to  do  so,  and  if  he 
failed  to  do  so  the  company  would  be  liable.     Id. 

40.  A  cause  of  action  stated  to  be  "An  action  brought  for  compen- 
satory damages  for  neglect  of  an  agreement  for  labor  or  work  to  be 
performed  by  the  defendant,"  is  not  within  the  jurisdiction  of  the 
Justice.     CoulbouTH  vs.  Moore,  460. 
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DAMAGES.— Continued. 

41.  Thewords/'sworetoa  damned  lie,"  spoken  of  the  plaintiff's 
testimony  at  a  trial,  impute  to  the  plaintiff  a  crime  ptmishaole  by  the 
laws  of  this  State,  and  are  actionable  in  themselves.  In  such  a  case 
the  law  presumes  malice,  and  implies  that  the  plaintiff  has  sustained 
some  damage.  Under  the  plea  of  not  guilty  the  plaintiff  would  also 
be  entitled  to  recover  such  compensatory  damages  as  he  may  have 
shown  he  has  sustained.     Smith  vs.  Singles,  544. 

42.  Express  malice  must  be  proved,  but  may  be  proved  by  direct 
or  indirect  evidence.  The  jury  should  consider  all  tne  facts  and  cir- 
cximstances  which  tend  to  show  the  motive  or  spirit  which  actuated 
the  words  complained  of.  Where  the  truth  is  pleaded  and  the  de- 
fendant has  clearly  established  that  the  plaintiff  did,  at  the  time  re- 
ferred to,  and  upon  a  matter  material  to  the  case,  knowingljr  swear 
falsely,  the  defense  is  complete.  Under  such  plea  the  burden  is  upon 
the  defendant  to  satisfy  the  jury  that  the  defendant's  words  were 
true.  If  the  jury  is  not  so  satisfied,  the  plaintiff  woxild  be  entitled  to 
some  damas^es,  because  the  law  prestimes  malice  from  the  character 
of  the  words  uttered.  He  would  be  entitled  also  to  any  damages 
which  the  evidence  shows  he  actually  sustained  by  reason  of  the 
slanderotis  words;  and  also  to  exemplary  damages  if  the  words  were 
uttered  maliciously  and  with  intent  to  injure  the  plaintiff.     Id. 

43.  With  respect  to  the  payments  made  before  such  settlement 
however,  where  a  depositor  has  failed  in  his  duty  in  respect  to  the  ex- 
amination of  his  pass-book  and  vouchers  with  reasonable  care  and 
diligence,  held;  that  in  the  absence  of  negligence  or  want  of  due  and 
reasonable  care  on  the  part  of  the  bank  in  making  such  payments, 
the  depositor  becomes  liable  to  the  bank  for  all  damages  sustained  by 
the  bank  in  consequence  of  such  omission  of  duty.  The  extent  of  the 
liability  of  the  depositor  is  commensurate  with  the  loss  sustained  by 
the  bank  in  consequence  of  his  neglect  of  duty,  no  more,  no  less. 
National  Dredging  Co.  vs.  Farmers   Bank,  580. 

44.  Neither  the  doctrine  of  ratification  nor  estoppel  can  be  in- 
voked, but  the  damages  sustained  by  the  bank  as  a  result  of  the 
neglect  of  duty  by  the  depositor  are  susceptible  of  proof  and  measure- 
ment as  in  any  other  case  of  breach  of  duty  imposed  by  contract.     Id. 

See  Exemplary  Damages. 

DANGER. — See  Latent  Danger;  Potent  Danger;  Position  op  Dan- 
ger. 

DEADLY  WEAPON. 

1.  Malice  defined,  and  also  the  effect  of  killing  by  a  deadly  weap- 
on. State  vs.  Tilghman,  54;  State  vs.  Honey,  148;  State  vs.  Adams,  et 
al.,  178;  State  vs.  Uzzo,  212;  State  vs.  UnderhiU,  491. 

2.  When  the  killing  was  done  with  a  deadly  weapon,malice  is  pre- 
sumed in  the  absence  of  evidence  to  the  contrary,  and  the  btirden  of 
showing  the  contrary  is  on  the  accused.  A  deadly  weapon  is  such  a 
weapon  as  is  likely  to  produce  death  when  used  by  one  person  gainst 
another;  such,  for  example,  as  a  knife  or  piece  of  wood  of  sumdent 
size  to  cause  death  to  one  who  may  be  struck  with  it.  State  vs.  Cep- 
hus,  160. 

3.  All  homicides  with  a  deadly  weapon  ar^  presumed  to  be  mali- 
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DEADLY  WEAPON.— Continued. 

dous  until  the  contrary  appears  from  the  evidence,  and  the  burden  of 
prooof  to  the  contrary  lies  on  the  accused,  as  the  natural  and  prob- 
able consequences  of  the  act  are  presumed  by  law  to  have  been  in- 
tended by  the  person  using  a  deadly  weapon.  State  vs.  Johns,  174. 
4.  Although  every  man  has  the  right  to  defend  both  his  person  and 
his  dwelling  house  against  imminent  danger  of  tmlawful  injury  to 
either,  yet  he  cannot  use  a  deadly  weapon  in  that  behalf  unless  there  is 
a  reasonable  necessity  and  groiind  for  doing  so.     State  vs.  Mills,  497. 

DEATH. 

1.  It  appeared  from  the  testimony  that  an  injured  or  crippled  car 
was  to  be  moved  from  the  line  of  the  road  to  the  Edge  Moor  yard  of 
the  defendant  for  inspection,  etc.  The  superintendent  of  the  division 
telegraphed  to  the  conductor  of  the  freight  train,  "Move  this  car  from 
Seaford  to  Ed^e  Moor.  Take  it  on  next  to  your  cabin  car."  The 
conductor  testified  that  he  understood  this  to  mean  that  he  should 
place  said  car  next  ahead  of  the  cabin  car.  The  accident  was  prob 
ably  caused  by  so  placing  the  car.  Held,  that  if  the  conductor  misin- 
terpreted the  telegram  of  the  superintendent,  and  placed  the  injured 
car  before,  when  he  should  have  placed  it  behind  the  cabin  car.  and 
coupled  them  together  by  means  of  the  chain,  instead  of  the  usual  and 
uninjured  coupling  on  the  good  end  of  the  injured  car,  he  was  guilty 
of  negligence,  which  materially  contributed  to  the  fatal  accident, 
Shuster  vs.  P.,  B.  and  W.  R.  /?.,  4. 

2.  The  yard  master,  the  brakeman  and  the  conductor  were  all  fel- 
low-servants of  the  deceased  car  inspector,  and  if  his  death  was  the  re- 
sult of  the  negligence  of  any  or  all  of  these  persons,  the  defendant 
would  not  be  liable.  But  the  superintendent  was  not  a  fellow-servant 
but  a  vice  principal,  and  if  the  death  was  caused  by  his  neghgence  the 
defendant  would  be  hable.     Id.  :^'*»;>T?J 

3.  In  an  action  brought  to  recover  the  price  of  a  machine  sold  to 
the  defendant  with  a  warranty,  the  defendant  cannot  avail  himself  of 
a  breach  of  the  warranty  as  a  defense,  by  way  of  recoupment,  for  dam- 
ages which  he  paid  to  the  widow  of  a  deceased  servant  whose  death 
ages  which  he  paid  to  the  widow  of  a  deceased  servant  whose  death 
was  caused  by  the  failure  of  the  machine  to  perform  the  ser\4ce  it  was 
warranted  to  do.     Edge  Moor  I.  Co.  vs.  Brown  etc.  Co.,  10. 

4.  When  the  character  of  the  defendant's  defense  involves,  among 
other  things,  its  liability  to  the  widow  of  a  deceased  servant,  and 
there  is  in  his  claim  for  special  damages  the  element  of  fault  or  negli- 
gence on  its  part,  it  is  not  practicable  to  adjust  the  defendant's  claim 
in  the  plaintiff's  action.  Such  damages,  if  recoverable  at  all,  must  be 
recovered  in  a  separate  action.     Id. 

5.  Under  an  indictment  for  murder  of  the  second  degree,  where  the 
death  was  caused  by  an  abortion,  the  verdict  may  be  murder  of  the 
second  degree;  manslaughter,  assault  only,  or  not  guilty.  Upon  the 
trial  of  any  person  for  any  felony  whatever,  (capital  cases  only  excep- 
ted), where  the  crime  charged  shall  include  an  assault  against  the  per- 
son, it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  find  a 
verdict  of  guilty  of  assault.     State  vs.  Fleetwood,  153. 

6.  In  such  a  trial  the  defendant  may  introduce  testimony  to  con- 
tradict the  d5ring  declarations  of  the  deceased  put  in  evidence  by  the 
State.     Id. 
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DEATK.-^Cantinued, 

7.  When  a  person  comes  to  the  conviction  that  he  is  about  to  die, 
fuUy  apprehends  it,  and  believes  in  his  own  mind  that  death  is  surely 
and  inevitably  approaching,  and  near  at  hand,  he  is  in  the  same 
practical  state  as  if  called  on  in  a  court  of  justice  imder  the  sanction 
of  an  oath,  and  his  declarations  as  to  the  cause  of  his  death  are  to  be 
considered  equal  to  an  oath.  But  they  are  nevertheless  open  to  ob- 
servation, for  though  the  sanction  is  the  same,  the  opportunity  of  in- 
vestigating the  truth  is  very  different ;  and  therefore  the  accused  is  en- 
titlea  to  every  allowance  and  benefit  he  may  have  lost  by  the  absence 
of  the  opportunity  of  more  full  investigation  by  the  means  of  cross-ex- 
amination.    Id. 

8.  The  credit  to  be  given  by  the  jury  to  d)dng  declarations.  State 
vs.  Adams  et  al.,   178. 

9.  Certain  statements  held  to  be  dying  declarations  and  certain 
other  statements  held  not  to  be  such.     State  vs.  Uzzo,  212. 

10.  Death  of  Intestate,  damages  for.  Coughlan's  Admr.  vs.  P., 
B.  and  W.  R.  R.,  242. 

DEBATES   IN   CONSTITUTIONAL  CONVENTION.—See  Constitu- 
tional Law,  16,  17. 

DEBT. 

Action  of  debt.  Knowles  vs.  Morris,  76;  Masten  vs.  Herring,  282; 
Hudson  vs.  Williams,  550. 

DECEASED  WITNESSES,   DEPOSITIONS  OF.— See  Witness;  Evi- 
dence. 

DECEIT.— See  Fraud. 

DEDICATION  OF  STREET  TO  PUBLIC  USE. 

1.  A  right  of  way  may  be  defined  generally,  to  be  a  right  to  pass 
over  the  land  of  another.  It  may  be  a  private  way  or  a  public  way. 
It  may  belong  to  one  or  several  persons,  or  to  the  entire  community. 
Poole  vs.  Greer,  220. 

2.  Where  the  owner  of  land  makes  a  map  of  it,  showing  a  street 
upon  it,  and  sells  lots  abutting  on  and  calling  for  said  street;  the  pur- 
chaser acquires  a  right  to  use  the  said  street,  against  such  original 
owner  and  subsequent  purchases  under  him.     la. 

3.  No  particular  form  or  ceremony  is  necessary  in  the  dedication 
of  land  to  public  use,  if  the  assent  of  the  ower  of  the  land  be  shown, 
and  the  fact  of  use  for  the  purposes  intended  by  the  dedication.  If 
the  owner  of  land  lay  out  a  town  and  put  a  plot  or  plan  of  the  streets 
on  record,  or  exhibit  such  plot  and  sell  lots,  it  is  evidence  of  actual 
dedication  of  such  streets  to  public  use.     State  vs.  Southard,  247. 

4.  If  there  was  an  actual  dedication  of  the  street  to  public  use, 
according  to  the  plan,  before  the  sale  of  a  lot  which  included  the 
street,  the  ptirchaser  of  the  lot  took  title  subject  to  such  dedication; 
and  the  fact  that  persons  used  the  street,  rightfully  or  wrongfully  for 
the  ptupose  of  dropping  logs  etc.  to  be  loaded  in  the  cars,  is  imma- 
terial.    Id. 
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DEDICATION  OP  STREET  TO  PUBLIC  VSE.— Continued. 

5.  The  public  acqtiires  the  right  to  the  use  of  a  road  or  street  over 
private  property  by  any  use  of  it  as  a  road  or  street,  accompanied  by 
proof  ot  actual  dedication;  and  the  making  of  improvements  by  the 
owner,  tending  to  carry  out  the  plan  of  a  plot  on  which  are  designat- 
ed lots  and  streets,  are  evidences  of  an   actual  dedication.     Id. 

6.  If  there  was  an  actual  dedication  of  the  street  to  public  use, 
and  likewise  the  use  of  it  by  the  pubUc  as  a  street  or  if  the  public  had 
an  uninterrupted  tise  of  the  street  as  a  public  highway  for  twenty 
years,  such  use  is  evidence  of  a  grant  or  dedication.     Id. 

See  Right  of  Way;  Streets  of  city. 

DEED. 

When  a  deed  calls  for  natural  and  known  boundaries  which  are  in- 
consistent with  the  description  given  in  the  deed  by  cotirses  and  dis- 
tances, such  natural  and  loiown  boundaries  control  the  boundaries  by 
courses  and  distances.  But  if  on  the  contrary  the  deed  describes  the 
land  by  courses  and  distances,  and  not  by  natural  or  known  bound- 
aries the  description  by  courses  and  distances  is  to  be  adopted.  N€vim 
vs.  Disharoon^  278. 

DEED  OF  COLLECTOR  OF  TAXES.— See  Tax  Sale. 

DEED  TO   LOT  ABUTTING  ON  AND  CALLING  FOR  STREET. 
See  Streets  of  City,  8,  9,  10. 

DEFENSE  OF  DWELLING. 

1 .  Although  every  man  has  the  right  to  defend  both  his  person  and 
his  dweUing  house  against  imminent  dan^^er  of  unlawful  injury  to 
either,  yet  the  cannot  use  a  deadly  weapon  m  that  behalf  unless  there 
is  a  reasonable  necessity  and  ground  for  doing  so.     State  vs.  Mills,  497. 

2.  When  a  person  is  assailed  within  his  own  dwelling  house  he  need 
not  retreat,  but  may  make  his  stand  there,  even  though  he  can  retreat 
with  safety;  but  he  has  no  right  to  kill  his  assailant  unless  it  reason- 
ably appears  to  be  necessary  to  prevent  the  felonious  destruction  of 
his  property  or  habitation,  or  the  commission  of  a  felony  therein,  or  to 
defend  himself  or  his  family  therein  against  a  felonious  assault  upon 
hfe  or  person.     Id. 

DEMURRER. 

1.  Demurrer  to  declaration.  Davidson  vs.  Frick,  26;  Pyle  vs. 
Gallaher,   407. 

2.  In  an  action  brought  to  recover  the  price  of  a  machine  sold  to 
the  defendant  with  a  warranty,  the  defendant  cannot  avail  himself 
of  a  breach  of  the  warranty  as  a  defense,  by  way  of  recoupment,  for 
damages  which  he  paid  to  the  widow  of  a  deceased  servant  whose 
death  was  caused  by  the  failure  of  the  machine  to  perform  the  ser- 
vice it  was  warranted  to  do.     Edge  Moor  I.  Co.  vs.  Broum  etc.  Co.,  10. 

3.  Demurrer  to  Plea.  Emmons  vs.  Supreme  Conclave,  I.  O.  H., 
115;  Bowring  vs.  Wit.  Mai.  I.  Co.,  332;  Pyie  vs.  Gallaher,  407. 

4.  Demurrer  to  Indictment.  State  vs.  Wickenhoefer,  120.  State 
vs.  Fountain  et  al.,  520. 
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DEMVRRER.'—Continued 

5.  Demurrer  to  plea  in  abatement.  Atlas  Mut.  Ins.  Co.  vs. 
Fisheries  Co.,  256. 

6.  Demurrer  to  replications.     Lewis  vs.  Pawnee  BilTs  etc.  Co.,  316. 

7.  On  demurrer  to  defendant's  pleas  in  said  action,  held; — (1) 
That  conceding  the  defendant  had  the  right  to  have  the  note  renewed 
yet  he  made  no  effort  to  demand  or  procure  a  renewal,  and  the  de- 
murrer should  therefore  be  sustained.  (2)  That  the  demurrer  should 
be  likewise  sustained  because  the  new  contract  set  up  by  the  defen- 
dant was  nudum  pactum; — void  for  want  of  consideration.  Pyle  vs. 
GaUaher,  407. 

8.  Demurrer  to  Information.     State  vs.  Fountain  ei  oi.,  520 

DEPOSITOR.— See   Bank   and   Depositor. 

DEVICE.— See  Gambling,   2. 

DILIGENCE  TO  BE  USED  BY  SELLER  OF  INTOXICATING  LI- 
QUOR IN  ASCERTAINING  AGE  OF  CUSTOMER.— See  Minor, 
Selling  Intoxicating  Liquor  to. 

DIMINUTION  OF  RECORD.— See  Record  of  Justice. 

DISREGARDING  FORMER  RULING  OF  COURT.— See  Judicial 
Policy. 

DISTRESS  FOR  RENT. 

Chattels  bound  by  a  chattel  Mortgage  were  moved  to  the  farm  of 
A.  B.  by  the  mortgagor,  the  tenant  of  said  farm,  and  subsequently 
distrained  by  A.  B.  for  rent.  They  were  sold  by  the  Constable  under 
the  distraint  and  the  proceeds  applied  to  the  landlord's  claim  for  rent. 
Held  that  such  application  of  the  proceeds  was  proper  and  legal, 
under  the  ruhng  made  by  the  Court  in  the  case  of  Ford  vs.  Cleuell, 
9  Hous.  179.     Davidson  vs.  Frick,  213. 

DIVERTING  WATER.— See  Percolating  Water. 

DIVORCE. 

1 .  The  defendant  in  an  action  for  divorce  has  a  right  to  file  a  formal 
answer  to  the  plaintiff's  petition  such  as  may  be  pertinent  under  the 
facts  and  laws  in  the  case.     Banks  vs.  Banks,  442. 

2.  The  practice  of  the  courts  in  respect  to  such  formal  answer,  as 
stated  in  2  Woolley  on  Delaware  Practice, Section  1636,  is  just  as  appUc- 
able  to  the  new  divorce  law,  approved  March  29,  1907,  as  to  the  old 
law,  inasmuch  as  the  provisions  of  section  13  of  the  new  law  are 
copied  verbatim  from  the  old.     Id. 

3.  The  right  of  the  defendant  to  file  a  cross  bill  in  applications  for 
divorce,  where  the  cause  is  adultery,  does  not  depend  upon  the  prac- 
tice in  Ecclesiastical  Courts  but  upon  the  words  of  our  own  statute, 
which  provides  ''Section  13.  On  a  petition  for  divorce  for  the  cause  of 
adultery  if  the  defendant  shall  recriminate  and  prove  that  the  com- 
plainant has  been  guilty  of  alike  crime"  *♦*♦**  "the 
petition  shall  be  dismissed."  When  the  petition  is  so  dismissed  the 
case  is  ended  and  cannot  be  held  in  court  by  a  cross  bill.     Id. 
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DIVORCE.— Continued. 

4.  Under  our  practice  such  conduct  on  the  part  of  the  complainant 
is  simply  a  matter  of  defence  and  does  not  clotne  the  court  with  juris- 
diction indecently  of  the  original  petition,  and  such  defence  snould 
be  set  forth  in  an  answer,  as  defined  in  the  quotation  made  from  2 
Woolley  on  Delaware  Practice.     Id. 

DOCKET  ENTRY.— See  Record  of  Justice. 

DOG. — See  Animal. 

DOLLARAGE. 

There  is  now  no  authority  in  law  permitting  the  Sheriff  to  demand 
or  receive,  as  an  item  of  cost,  collected  through  his  office,  doUarage  to 
the  extent  of  two  per  centum  of  the  amount  derived  from  the  sale  of 
real  estate  by  such  Sheriff.  The  statute  which  authorized  the  Sheriff 
to  receive  such  dollarage  has  been  repealed  by  the  act  entitled  "An 
Act  to  amend  Sections  7  and  10,  Chap.,  125,  Rev  Code,  Laws  of  Dela- 
ware," approved  March  29,  1907.     In  re  Crossgrove,  391.  ^^ 

DOMESTIC  ANIMAL.— See  Animal. 

DRUNKENNESS. 

The  general  rule  is  that  drunenkness  is  no  excuse  for  crime.  The 
question  of  the  degree  of  the  alleged  intoxication  of  the  defendant  at 
the  time  of  the  alleged  murder,  as  well  as  the  condition  of  mind,  and 
mental  capacity  from  that  cause,  to  form  a  specific  intent  or  deliberate 
design  to  kill,  is  to  be  decided  by  the  jury  upon  all  the  evidence  before 
them  on  that  subject.     State  vs.  Adams  et  at ,  178. 

See  Intoxication. 

DUE  CARE. 

1.  If  a  person  in  charge  of  a  vehicle  approaching  a  street  crossing 
sees,  or  by  looking  might  have  seen,  a  person  wallang  over  or  along 
such  crossing,  he  is  bound  to  stop  or  turn  aside  his  vehicle  so  as  to 
avoid  collision,  and  when  he  stops  it  should  be  for  such  time  as  to 
afford  a  proper  and  reasonable  time  to  get  out  of  the  way  of  the 
vehicle  and  if  he  fails  so  to  do  he  is  guilty  of  negligence.  Robinson  vs. 
Huber,  21. 

2.  Due  care  and  negligence  defined.     Id. 

3.  There  can  be  no  inflexible  rule  as  to  what  specific  acts  of  pre- 
caution are  necessary  to  be  done  or  omitted  by  street  railway  comp- 
anies in  the  management  of  their  cars,  or  by  the  public  in  the  use  of  the 
streets.  What  is  due  and  proper  care  depends  upon  the  facts  and  cir- 
cumstances of  each  case.     Garrett  vs.  Peoples  Ry.,  29. 

4.  The  person  in  charge  of  the  car  should  not  approach  a  crossing 
where  a  large  number  of  persons  and  vehicles  are  usually  found  with- 
out giving  due  and  timely  warning;  and  he  should  so  regulate  the 
speed  of  his  car  as  to  have  it  under  control,  and,  if  he  sees  a  person  in 
imminent  danger,  should  use  every  reasonable  effort  to  stop  or  slow 
up.  This  does  not  mean  that  a  motorman  must  stop  or  slacken  the 
speed  of  his  car  every  time  a  person  is  seen  to  approach  the  crossing 
with  apparent  intent  to  cross  the  track.     He  may  very  properly  as- 
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DUE  CARE. — Continued. 

sxime  that  the  traveller,  if  far  enough  away  to  cross  safely,  will  con- 
tinue his  movements  and  cross  in  front  of  tne  car,  or  if  not  far  enough 
away,  and  if  warned  of  the  approach  of  the  car,  that  he  will  stop  and 
let  the  car  pass  first.     Id. 

5.  There  is  no  law  reqtiiring  a  trolley  car  to  stop  at  the  intersection 
of  streets  and  wait  until  a  ftmeral  procession  has  passed,  nor  any  law 
giving  to  a  funeral  procession  the  right  of  way  over  cars  or  other  ve- 
hicles or  persons  properly  using  the  highway.  If  by  courtesy  such 
privilege  has  been  given  it  imposes  no  duty  upon  the  person  extending 
the  courtesy,  nor  does  it  reheve  such  person  from  using  reasonable 
care.     White  vs.  The  Wil.  City  Ry.,  105. 

6.  If  it  was  the  imiform  and  continuous  usage  or  practice  of  the 
company  to  stop  its  cars  at  crossings  and  wait  until  a  funeral  pro- 
cession passed  by,  and  such  usage  was  known  to,  and  relied  upon,  by 
the  plaintiff,  such  usage  may  be  considered  by  the  jury  in  estimating 
the  degree  of  diligence  required  of  the  plaintiff.  A  failure,  however, 
to  observe  such  usage  would  not  amount  to  negligence  on  the  part  of 
the  company,  nor  would  it  relieve  the  driver  of  tne  carriage  of  the  duty 
of  exercising  due  care.     Id. 

7.  While  the  speed  of  trolley  cars  is  not  limited  by  law,  yet  in  ap- 
proaching a  crossing  where  the  grade  is  steep,  it  is  the  duty  of  the 
motorman  to  make  the  descent  at  such  reasonable  speed  as  not  to  put 
the  car  beyond  his  control.     Id. 

8.  When  one  person  is  injured  by  the  negligence  of  another,  the 
wron|;-doer  is  liable  for  all  the  usual  and  natural  effects  and  results  of 
such  mjury.  It  does  not  avail  him  to  say,  that  if  the  injury  had  been 
more  speedily  or  more  skilfully  treated  the  actual  suffering  and 
results  would  not  have  been  so  great.  The  question  is,  not  whether 
the  injured  person  took  the  wisest  counsel  or  applied  the  best  reme- 
dies to  the  wound,  but  whether  the  extent  of  the  injuries  complained 
of  was  caused  by  and  naturally  grew  out  of  the  injuries  inflicted  by 
the  negligence  of  the  wrong-doer.  It  is  the  duty  of  the  injured  person, 
however,  to  use  all  reasonable  care  and  precaution  in  effecting  a 
cure.     Graboski  vs.  New  Castle  Leather  Co.,  145. 

9.  If  a  motorman  in  charge  of  a  car  sees,  or  by  the  exercise  of  due 
diligence  might  have  seen,  a  frightened  and  unmanageable  horse 
attached  to  a  vehicle  on  the  street  near  the  railway  in  front  of  his  car 
it  is  his  duty  to  use  every  reasonable  means  in  his  power  to  prevent 
collision,  and  if  he  fails  to  do  so,  he  is  guilty  ot  negligence,  and  the 
company  whose  servant  he  is,  is  liable  for  anyin  jury  occasioned  by 
such   negligence      Heidelbaugh  vs.    Peoples   JKy.,   209. 

10.  If,  on  the  other  hand,  the  motorman  under  those  circum- 
stances, in  due  time,  uses  all  the  means  within  his  power  to  check  or 
stop  the  car,  and  he  is  not  able  to  do  so  by  reason  of  the  slippery  con- 
dition of  the  track  or  other  cause  beyond  his  control,  he  is  not  guilty 
of  negUgence.     Id. 

11.  The  owner  of  an  automobile  has  the  same  right  as  the  owner  of 
other  vehicles  to  use  the  highway,  and  like  them  he  must  exercise 
reasonable  care  and  caution  for  the  safety  of  others.  It  is  the  duty  of 
a  person  operating  an  automobile,  or  any  other  vehicle  upon  the  pub- 
lic highway,  to  use  reasonable  care  in  its  operation,  to  move  it  at  a 
rate  of  speed  reasonable  under  the  circumstances,  and  cause  it  to 
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slow  up  or  stop  if  need  be,  when  danger  is  imminent.  The  more  dan- 
gerous the  character  of  the  vehicle  or  machine,  and  the  greater  its 
liability  to  do  injury  to  others,  the  greater  the  degree  of  care  and  cau- 
tion required  in  its  operation.     Simeone  vs.  Lindsay,  224. 

12.  Carpets  which  were  left  by  the  plaintiff  with  the  defendant  for 
storage  were  greatly  damaged  while  in  the  possession  of  the  defen- 
dant. The  proof  in  the  case  estabUshed  the  relation  of  bailor  and 
bailee  between  the  plaintiff  and  defendant.  Held  that  such  relation 
imposed  upon  the  defendant  a  certain  duty,  which  was  to  take 
reasonable  and  proper  care  of  said  carpets.  The  care  required,  was 
just  such  reasonable  care  as  an  ordinarily  prudent  man  wotdd  take, 
under  like  circimistances,  with  respect  to  his  own  property.  Bowen 
vs.  Isettberg  Bros.  Co.,  230. 

13.  It  is  the  duty  of  those  having  control  of  the  streets  of  a  town  or 
city  to  exercise  due  care  in  keeping  them  in  a  reasonably  safe  condi- 
tion, free  from  holes,  pits,  excavations  or  obstructions,  so  that  they 
may  be  sate  for  the  traveler  on  foot  or  otherwise,  who  may  use  them 
in  a  lawful  and  careftd  manner.     Stidham  vs.  Deiawctre  City,  359. 

14.  In  the  absence  of  any  knowledge  to  the  contrary  the  traveler 
has  a  right  to  assume  that  the  streets  are  in  a  reasonably  safe  con- 
dition, and  in  such  case  he  is  not  bound  to  look  or  search  tor  holes  or 
obstructions.  But  he  must  use  due  care,  and  not  disregard  any  warn- 
ing of  danger.     Id. 

15.  In  every  action  for  negligence  two  things  are  requisite  to  en- 
title the  plaintiff  to  a  recovery;  (1)  neghgence  on  the  part  of  the  de- 
fendant; and  (2)  due  care  on  the  part  of  the  plaintiff.  In  every  such 
action,  the  question  "Whose  negligence  was  the  proximate  cause  of 
the  injury  complained  of?"  is  one  which  must  be  determined  from  the 
evidence,  \inder  all  the  facts  and  circumstances  of  the  particular  case. 
If  there  is  any  evidence  of  negligence  on  the  part  of  the  defendant, 
upon  which  the  jury  can  properly  find  a  verdict,  or  if  the  conclusion 
to  be  drawn  therefrom  is  debatable,  or  rests  in  doubt,  though  the 
facts  are  undisputed,  or  if  the  evidence  is  conflicting  in  regard  to  any 
particular  fact  the  case  should  be  submitted  to  the  jury.  The  WU. 
City  Ry.  vs.  White,  3b3. 

lb.  The  practice  of  the  defendant  company  to  stop  its  cars  and 
permit  a  funeral  procession  to  pass  without  interruption  was  not  a 
custom  or  usage  which  had  the  force  and  effect  of  a  law,  binding  upon 
the  company.  It  was  a  course  of  conduct,  if  it  existed,  in  the  nanire 
of  an  accommodation ,  indulgence  or  courtesy,  prompted  doubtless  by 
considerations  of  respect,  and  if  known  among  drivers  in  funeral 
processions  to  exist,  it  was  competent  to  prove  it,  though  it  was  not 
pleaded.  If  the  plaintiff  knew  of  the  existence  of  such  custom  or 
usage,  it  was  admissible  in  order  that  the  jury  might  determine  from 
a,l  the  facts  and  circ\imstances  surrounding  the  case  whether  the 
plaintiff  was  at  the  time  of  the  accident  in  the  exercise  of  due  care 
and  caution.     Id. 

17.  The  authorities  generally  hold  that  in  the  absence  of  express 
contract,  and  a  positive  authorized  regulation,  the  use  of  percolating 
waters  for  manufacturing,  mining  and  like  ptirposes,  is  within  the 
right  of  the  owners  of  the  soil,  whatever  may  be  its  effect  upon  his 
neighbor's  wells  and  springs.  But  the  owner  may  not  wantonly  or 
maliciously  so  use  his  own  land  as  to  injure  an  adjoining  owner  by 
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diverting  waters  percolating,  ooadng  or  filtrating  through  the  earth 
to  the  Ismds  of  the  latter;  and  the  ptirpose  for  which  the  water  is  used 
must  be  necessary,  or  at  least  legitimate.     Little  vs.  Telephone  Co.,  375 

18.  The  law  imposes  upon  common  carriers  of  passengers  the  duty 
of  providing  safe  cars,  and  of  keeping  them  in  good  repair  and  sate 
condition;  and  of  doing  all  and  every  the  things  with  respect  to  these 
matters  that  may  be  reasonably  necessary  to  seciire  the  safe  trans- 
portation of  their  passengers  from  place  to  place,  and  their  safe 
departure  from  the  cars  when  they  have  reached  their  destination. 
Smithers  vs.    The  Wit.  City  Ry.,  422. 

19.  A  railway  company  in  letting  its  passengers  on  and  off  its  cars 
is  bound  to  use  all  reasonable  care  to  secure  their  safety.     Id. 

20.  The  platforms  and  steps,  or  running-boards,  of  a  railway  car 
are  the  proper  and  usual  means  by  which  passengers  are  expected  to 
enter  and  depart  from  the  cars,  and  a  passenger  has  a  right  to  assume 
that  such  means  are  reasonably  safe  for  the  purposes  for  which  they 
are  used,  provided  he  did  not  know,  or  by  the  exercise  of  ordinary 
care  could  not  have  know,  nthat  they  were  not.     Id. 

21.  If  the  plaintiff  moved  from  a  position  of  safety,  to  a  position  of 
danger  near  or  upon  the  track  so  suddenly  as  to  make  it  impossible  for 
the  motorman  to  stop  the  car  before  the  collision,  the  deiendant  could 
not  be  held  Uable  for  the  resultant  injury :  but,  if  the  motorman  saw, 
or  by  the  exercise  of  reasonable  care  could  have  seen,  the  plaintiff 
in  a  position  of  danger,  standing  with  his  back  to  the  car,  in  time  to 
stop  the  car  and  avoid  the  accident,  it  was  his  duty  to  do  so,  and  if  he 
failed  to  do  so  the  company  would  be  liable.  Hetnel  vs.  Peoples  Ry., 
428. 

22.  The  voluntary  intoxication  of  the  person  injvired  may  be  con- 
sidered by  the  jury  in  determining  whether  such  person  at  the  time 
of  the  accident,  was  taking  such  care  of  his  safety  as  would  be  required 
of  a  reasonably  prudent  man  under  the  circumstances.  To  consider 
this  question  at  all,  however,  the  jury  should  be  satished  that  at  the 
time  of  the  accident  the  plaintiff  was  intoxicated,  and  that  by  reason 
of  such  intoxication  he  failed  to  take  such  reasonable  care  of  his 
safety  as  the  circumstances  required.     Id. 

23.  In  cases  where  it  is  not  perfectly  manifest  that  the  person 
seeking  to  obtain  intoxicating  liquor  from  a  licensed  dealer  is  twenty- 
one  years  of  age,  such  dealer,  his  agent  or  servant,  is  bound  to  use  all 
reasonable  means  to  ascertain  whether  the  person  desiring  the  liquor 
is  in  fact  twenty-one  years  of  age.     State  vs.  Salkowski,  472. 

24.  In  many  cases  a  Uquor  dealer  would  not  meet  the  require- 
ments to  the  act  by  simply  asking  a  person  applying  for  intoxicating 
liquor  if  he  or  she  is  twenty-one  years  of  age,  and  relying  upon  an 
affirmative  answer,  make  a  sale  to  one  under  twenty-one  years  of 
age.     Id. 

25.  The  statement  of  the  law  by  the  trial  Court  as  to  what  con- 
stitutes a  passenger,  and  as  to  the  care  to  be  exercised  by  a  passenger 
in  crossing  the  railroad  tracks  either  before  entering  or  after  leaving 
the  car,  affirmed.     MacFeat  vs.  F,  W.  &  B.  R.  R.,  513. 

26.  If  a  car  slows  up  or  stops  at  an  unusual  stopping  place,  in  such 
a  manner  as  clearly  to  invite  a  passenger  to  aUght,  and  the  passenger 
under  such  circiunstances  attempts  to  alight,  using  due  and  proper 
care,  it  is  the  duty  of  the  person  or  persons  having  charge  of  the  car 
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not  to  suddenly  start  the  car  in  such  a  manner  as  to  endanger  the 
safety  of  the  alighting  passenger.     Elliott  vs.  The  Wil.  City  Ry.,  570. 
See  Bank  and  Depositor,  4,  5,  6,  10,  11,  12. 

DUE  PROCESS  OF  LAW.— See  Constitution  of  United  States,  Con- 
struction OP 

DWELLING  HOUSE.— See  Dbpense  of  Dwelling. 

DYING    DECLARATIONS. 

1.  In  a  trial  under  an  indictment  for  murder  of  the  second  degree, 
where  the  death  was  caused  by  an  abortion,  the  defendant  may  in- 
troduce testimony  to  contradict  the  dying  declarations  of  the  deceased 
put  in  evidence  by  the  State.     State  vs.  Fleetwood,  153. 

2.  When  a  person  comes  to  the  conviction  that  he  is  about  to  die, 
fullv  apprehends  it,  and  believes  in  his  own  mind  that  death  is  surely 
and  inevitably  approaching^  and  near  at  hand,  he  is  in  the  same 
practical  state  as  if  called  on  m  a  court  of  justice  under  the  sanction  of 
an  oath,  and  his  declarations  as  to  the  cause  of  his  death  are  to  be 
considered  equal  to  an  oath.  But  they  are  nevertheless  open  to  obser- 
vation, for  though  the  sanction  is  the  same,  the  opportunity  of  in- 
vestigating the  truth  is  very  different;  and  therefore  tne  accused  is  en- 
titled to  every  allowance  and  benefit  he  may  have  lost  by  the  absence 
of  the  opportunity  of  more  full  investigation  by  the  means  of  cross- 
examination.     Id. 

3.  The  credit  to  be  given  by  the  jury  to  dying  declarations.  State 
vs.  Adams  et  al.,  178. 

4.  It  is  for  the  jury  to  determine  how  much  weight  and  credit  is  to 
be  given  to  any  confession  of  the  accused,  after  considering  all  the 
circumstances  connected  therewith ;  and  in  like  manner  it  is  for  Uiem 
to  determine  the  weight  of  the  evidence  as  to  the  alleged  flight  of  t^e 
defendant  from  the  State  immediately  after  the  homicide,  considering 
therein  his  motive  and  reason  therefor  as  disclosed  by  the  testimony. 
Id. 

5.  A  witness  for  the  prisoner  testified  that  at  the  time  they  took 
the  deceased  away  and  put  her  in  the  ambulance,  she  said  to  the  wit- 
ness "Godfather  they  are  going  to  take  me  away;  I  am  going  to  die. 
You  take  care  ot  my  children.  Held  that  any  statement  which  the 
deceased  then  made  as  to  how  the  shooting  happened  was  admissible 
as  a  dying  declaration.  The  same  witness  testified  that  thedeceased 
said  to  him  "Godfather,  Mike  is  not  at  fault,  and  I  want  him  not  to  be 
arrested  and  to  take  care  of  the  chlidren.**  Upon  motion  to  strike 
out  this  testimony  it  was  ordered  that  the  part  which  referred  to  her 
desire  not  to  have  Mike  arrested  and  to  take  care  of  her  children 
should  be  stricken  out,  but  the  part  in  which  she  said  it  was  not  the 
prisoner's  fault  shoxild  remain.     State  vs.    Uzzo,  212. 

6.  The  defendant  having  put  in  evidence  the  dying  declaration  of 
the  deceased,  and  the  State  being  precluded  from  cross-examinatioa 
as  to  such  declaration,  the  State  is  permitted  to  contradict  it  by 
statements  made  by  the  deceased  at  or  about  the  same  time.     Id. 

EJECTMENT. 

1.     A  legal  title  to  land  may  be  proved  (1)  by  proving  or  producing 


Digitized  by 


Google 


INDEX.  655 


EJECTMENT.— C^/WM^J. 

the  deeds,  wills  and  descents  under  which  said  title  is  claimed,  or  (2) 
by  proving  that  the  claimant  and  those  under  whom  he  claims  had 
adverse,  exclusive  and  continuous  possession  of  the  premises  for  at 
least  20  years  next  before  the  commencement  of  the  action;  in  which 
case  the  law  presumes  that  he  has  the  legal  title  to  the  premises. 
Nevin  vs.  Disharoon,  278. 

2.  Exclusive,  adverse  and  continuous  possession  for  twenty  years 
is  ground  upon  which  the  law  presiunes  a  legal  title.  But  where  the 
possession  reUed  upon  is  for  a  less  period  than  twenty  years,  or  where 
it  is  of  a  mixed  character,  as  where  the  possession  has  been  shared 
with  some  other  person  or  persons,  no  conclusive  presumption  arises 
as  to  the  ownership  of  the  legal  title  from  such  possession.     Id, 

3.  Where  the  defendant  claims  right  by  adverse  possession  of 
twentv  years  against  the  legal  title  the  plaintiff,  the  burden  of  es- 
tabUsning  it  is  upon  the  defendant ;  and  if  in  such  case  the  defendant 
fails  to  prove  such  adverse  exclusive  possession  for  twenty  years,  and 
the  plaintiff  has  proved  a  legal  title,  the  verdict  should  be  for  the 
plaintiff.     Id^ 

4.  The  nature  or  kind  of  possession  from  which  the  law  presumes 
legal  title  depends  in  a  great  degree  upon  the  nature  and  character  of 
the  property,  and  the  acts  of  ownership  exercised.     Id. 

5.  If  it  appears  from  the  evidence  that  there  was  a  mixed  possess- 
ion of  the  premises;  that  is,  if  acts  of  ownership  have  from  time  to 
time  been  exercised  by  both  parties,  the  law  adjudges  the  right  of 
possession  to  be  in  that  party  who  has  shown  a  legal  title.     Id. 

6.  When  a  deed  calls  for  natural  and  known  boundaries  which  are 
inconsistent  with  the  description  given  in  the  deed  by  courses  and  dis- 
tances, such  natural  and  known  boundaries  control  the  boundaries  by 
courses  and  distances.  But  if  on  the  contrary  the  deed  describes  the 
land  by  cotirses  and  distances,  and  not  by  natural  or  known  bound- 
aries, the  description  by  courses  and  distances  is  to  be  adopted.     Id. 

ELECTION. — See  Local  Option  Law;  Violation  of  Primary  Election 
Law 

ELECTRIC  RAILWAY.— See  Street  Railway. 

EMANCIPATION  OP  SON.— See  Parent  and  Child 

ENDORSEMENTS  ON  NOTE.— See  Note. 

ERROR.— See  Writ  op  Error. 

ESTIMATE  FOR  BUILDING  MATERIALS. 

1.  Where  a  legal  contract  has  been  entered  into,  for  example  to 
furnish  materials  for  the  btiilding  of  a  house,  slight  changes  in  the 
kind  or  quality  of  materials  to  be  furnished,  proposed  by  the  buyer 
and  accepted  hy  the  seller,  will  not  destroy  the  original  contract,  pro- 
vided the  parties  recognized  the  original  agreement  as  still  existing, 
and  the  changes  made  were  to  be  governed,  as  far  as  could  be,  by  the 
terms  of  sucJi  agreement.     Adkins  &  Co.  vs.  Campbell,  96. 

2.  The  defendant  submitted  to  the  plaintiff  a  detailed  list  of  the 
materials  he  wished  him  to  name  prices  for,  and  the  plaintiff  returned 
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ESTIMATE  FOR  BUILDING  MATERIALS.— C^m/mu^d. 

such  list  Ix^ether  with  the  price  of  eax^  item  stated  opposite  the  same. 
The  plaintiff  in  adding  the  prices  for  said  items  m^e  the  total  less 
than  the  correct  amount,  and  in  a  letter  which  accompanied  said  list 
agreed  to  furnish  the  materials  as  per  the  estimates,  tor  the  amount 
shown  by  plaintiff's  addition.  Held  that  the  jury  should  consider 
both  the  letter  and  detailed  estimates,  and  not  only  the  aggregate 
sum  as  shown  by  the  addition,  but  each  item  itself.  And  if  the 
defendant,  at  the  time  he  made  the  contract,  knew  or  from  informa- 
tion in  his  possession  should  have  known,  what  the  correct  charge  for 
the  materials  was,  he  was  liable  for  that  amount.  But  if  the  plamtiff, 
at  the  time  he  made  the  offer  by  letter,  knew  of  the  mistake  in  the 
addition,  and  with  that  knowledge  offered  and  intended  to  furnish  the 
materials  for  the  sum  therein  mentioned,  the  defendant  was  liable  for 
that  amount  only.  Id. 
See  Contract. 

ESTOPPEL. 

1.  The  fact  that  a  father  as  next  friend  sought  to  recover  for  his 
minor  child  damages  for  which  he  might  otherwise  have  maintained 
an  action  in  his  own  name,  will  amount  to  a  waiver  or  relinqtiishment 
of  the  father's  right  in  favor  of  the  son,  or  to  an  emancipation  of  the 
son  by  the  father,  so  as  to  preclude  the  father  from  maintaining  an 
action  in  his  own  name.     Bowring  vs.  Wil.  Mai.  I.  Co.,  332. 

2.  But  the  next  friend  of  an  infant  plaintiff  is  not  a  party  to  tk* 
action  in  such  a  sense  that  the  judgment  therein  rendereli  could  be 
pleaded  in  bar  of  any  cause  of  action  he  might  have  against  the  same 
defendant  growing  out  of  the  same  transaction.  The  actions  would 
be  different — the  parties  not  the  same.  A  verdict  against  a  person 
serving  in  one  capacity  will  not  estop  him  when  he  sues  in  another 
distinct  capacity,  and  is  in  fact  a  different  person  in  law.     Id. 

3.  With  respect  to  the  payments  made  before  such  settlement, 
however,  where  a  depositor  has  failed  in  his  duty  in  respect  to  the 
examination  of  his  pass-book  and  vouchers  with  reasonable  care  and 
diligence,  held;  that  in  the  absence  of  negligence  or  want  of  due  and 
reasonable  care  on  the  part  of  the  bank  in  making  such  pa>'ments, 
the  depositor  becomes  liable  to  the  bank  for  all  damages  sustained  by 
the  bank  in  consequence  of  such  omission  of  duty.  The  extent  of  the 
liability  of  the  depositor  is  commensurate  with  the  loss  sustained  by 
the  bank  in  consequence  of  his  neglect  of  duty,  no  more,  no  less. 
National  Dredging  Co.,   vs.   Farmers  Bank,   580. 

4.  Neither  the  doctrine  of  ratification  nor  estoppel  can  be  invoked, 
but  the  damages  sustained  by  the  bank  as  a  result  of  the  neglect  of 
duty  by  the  depositor  are  susceptible  of  proof  and  measurement  as  in 
any  other  case  of  breach  of  duty  imposed  by  contract.     Id. 

5.  As  to  all  the  subsequent  payments,  the  bank  is  entitled  to  in- 
voke the  equitable  doctrine  of  estoppel.  As  to  these  it  may  be  fairly 
said  the  bank  was  induced  to  pay  and  did  pay  in  consequence  of  the 
silence  of  the  plaintiff  when  it  was  his  duty  to  speak.  The  bank  was 
misled  to  its  injury  by  the  fault  of  the  depositor.     Id. 

EVIDENCE. 

1.     The  rule  stated  in  laying  ground  for  contradiction  of  a  witness. 
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as  to  the  time  when  a  certain  conversation  referred  to  occurred.   Evans 
vs.  BameU's  Admr.,  44. 

2  The  rule  stated  as  to  conflicting  testimony.  Id;  Rogers  vs. 
Rogers,  267. 

S.  In  an  action  for  damages  for  loss  of  lot  of  wood  caused  by  Are 
started  from  sparks  emitted  from  defendant's  traction  engine,  the 
plaintifE  cannot  show  what  the  engine  was  doing  the  day  before. 
Barker  vs.  Collins,  49. 

4.  The  rules  governing  confessions,  stated.  State  vs.  Tilghman, 
64. 

5.  A  clerk  of  the  Peace,  being  the  custodian  of  the  records  of  his 
predecessor  in  office,  may  testify  from  an  inspection  of  such  records 
whether  or  not  a  certain  person  was  Ucensed  £is  a  real  estate  agent. 
Reeder  vs.  Jones,  66. 

6.  If  a  plaintiff  brings  a  suit  in  the  Superior  Court  upon  a  cause  of 
action  cognizable  before  a  Justice  of  the  Peace  and  shall  not  recover 
more  than  hfty  dollars  besides  costs,  and  has  not  filed  the  affidavit  re- 
quired by  the  statute,  he  cannot  recover  costs.  Oral  testimon^r  will 
be  admitted  to  show  that  the  cause  of  action  was  within  the  juris- 
diction of  a  Justice  of  the  Peace.  What  are  proper  costs,  and  by 
whom  they  are  to  be  paid,  is  for  the  Court,  and  not  the  Jury,  to  de- 
termine; and  the  time  to  so  determine  rests  in  the  discretion  of  the 
Court.     Adkins  &  Co.  vs.  Campbell,  96. 

7.  In  an  action  for  personal  injuries  the  orderly  method  to  pursue 
at  the  trial  is  to  first  have  the  injuries  described  and  identified  either 
by  the  plaintiff  himself,  or  by  some  other  witness  who  could  so  testify, 
and  then  to  call  the  physician  to  testify  to  the  nature  and  extent  of 
those  injtiries.     White  vs.  The  Wil.  City  Ry.,  105. 

8.  In  order  to  testify  as  to  the  existence  of  such  a  custom  the  wit- 
ness must  be  able  to  swear  that  it  existed  at  the  time  of  the  accident. 
The  inqiiiry  must  be  directed  to  that  time,  and  not  generally.     Id. 

9.  The  plaintiff  may  show  that  the  street,  at  the  place  where  the 
accident  happened,  was  a  much  travelled  street.     Id. 

10.  A  cotmt  of  the  declaration  which  no  evidence  has  been  offered 
to  support  will  not  be  stricken  out  before  all  the  evidence  is  in,  nor 
will  tne  Court  at  any  time  direct  a  nonsuit  or  binding  instructions  as 
to  such  count.     Id. 

11.  A  map  or  plot  ptirporting  to  show  the  scene  of  the  accident,  is 
not  admissible  in  evidences  if  the  horizontal  and  vertical  distances  are 
represented  on  a  different  scale.     Id. 

12.  The  testimony  of  witnesses  who  testify  that  they  heard  the 
car  bell  ring  is  of  more  weight  than  that  of  those  who  merely  say  they 
did  not  hear  it  ring.  Such  negative  testimony  is  usually  ot  little 
value.     Id. 

13.  In  a  trial  under  an  indictment  for  murder  of  the  second  de- 
gree, where  the  death  was  caused  by  an  abortion,  the  defendant  may 
introduce  testimony  to  contradict  the  dying  declarations  of  the  de- 
ceased put  in  evidence  by  the  State.     State  vs.  Fleetwood,  1 53. 

14.  When  a  person  comes  to  the  conviction  that  he  is  about  to  die, 
fully  apprehends  it,  and  beUeves  in  his  own  mind  that  death  is  surely 
and  inevitably  approaching,  and  near  at  hand,  he  is  in  the  same 
practical  state  as  if  called  on  in  a  court  of  justice  under  the  sanction 
of  an  oath,  and  his  declarations  as  to  the  cause  of  his  death  are  to  be 
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considered  equal  to  an  oath.  But  they  are  nevertheless  open  to  ob- 
servation, for  though  the  sanction  is  the  same,  the  opportunity  of  in- 
vestigating the  truth  is  very  different;  and  therefore  the  accused  is  en- 
titled to  every  allowance  and  benefit  he  may  have  lost  by  the  absence 
of  the  opportunity  of  more  full  investigation  by  the  means  of  cross-ex- 
amination.    Id.  ^ 

15.  The  good  character  of  an  accused  person,  when  proved,  is  to 
be  taken  in  connection  with  all  the  other  evidence  in  the  case,  and  is  to 
be  given  just  such  weight,  tinder  all  the  facts  and  circumstances  of 
the  case  as  in  the  judgment  of  the  jury  it  is  entitled  to.  State  vs. 
Johns,  174. 

16.  The  credit  to  be  given  by  the  jury  to  dying  declarations. 
State  vs.  Adams  et  al.,  178. 

17.  It  is  for  the  jury  to  determine  how  much  weight  and  credit  is 
to  be  given  to  any  confession  of  the  accused,  after  considering  all  the 
circumstances  connected  therewith ;  and  in  like  manner  it  is  for  them 
to  determine  the  weight  of  the  evidence  as  to  the  alleged  flight  of  tiie 
defendant  from  the  State  immediately  after  the  homicide,  considering 
therein  his  motive  and  reason  therefor  as  disclosed  by  the  testimony. 
Id. 

18.  To  defeat  the  plaintiff's  right  to  recover  on  a  note  given  for  the 
price  of  a  horse,  on  the  ground  of  a  breach  of  warranty,  the  defendant 
must  prove,  (1)  That  at  the  time  of  the  sale  the  horse  was  warranted 
to  be  sound;  (2)  That  there  has  been  a  breach  of  the  warranty. — 
that  is,  that  the  horse  was  not  then  sound ;  and  (3)  That  he  has  sus- 
tained damages  by  reason  of  such  breach.     Ellison  vs.  Simmons,  200. 

19.  Certain  testimony  offered  by  the  State  held  inadmissible,  it 
being  neither  a  dying  declaration  nor  a  part  of  the  res  gestae.  State 
vs.  Ubzo,  212. 

20.  It  being  uncertain  and  va^e  as  to  what  time  elapsed  between 
the  shooting  and  the  conversation  sought  to  be  introduced,  held 
inadmissible.     Id. 

21.  A  witness  for  the  prisoner  testified  that  at  the  time  they  took 
the  deceased  away  and  put  her  in  the  ambulance,  she  said  to  the  wit- 
ness "Godfather  they  are  going  to  take  me  away;  I  am  going  to  die. 

.  You  take  care  of  my  children."  Held  that  any  statement  w^ch  the 
deceased  then  made  as  to  how  the  shooting  happened  was  admissible 
as  a  dying  declaration.  The  same  witness  testified  that  the  deceased 
said  to  him  "Godfather,  Mike  is  not  at  fault,  and  I  want  him  not  to  be 
arrested  and  to  take  care  of  the  children."  Upon  motion  to  strike  out 
this  testimony  it  was  ordered  that  the  part  which  referred  to  her  desire 
not  to  have  Mike  arrested  and  to  take  care  of  her  children  should  be 
stricken  out,  but  the  part  in  which  she  said  it  was  not  the  prisoner's 
fault  should  remain.     Id. 

22.  The  defendant  having  put  in  evidence  the  djring  declaration  of 
the  deceased,  and  the  State  being  precluded  from  cross-examination  as 
to  such  declaration,  the  State  is  permitted  to  contradict  it  by  state- 
ments made  by  the  deceased  at  or  about  the  same  time.     Id. 

23.  Six  witnesses  testified  that  the  deceased  said  the  prisoner  was 
not  at  fault  and  that  the  shot  went  off  accidentally.  A  seventh 
witness  was  called  and  objected  to  imder  the  nile.  It  was  contended 
that  the  rule  did  not  apply  in  a  murder  case.     Held  that  there  was  no 
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distinction  as  to  the  application  of  the  rule,  between  mtirder  cases  and 
other  cases;  that  only  six  witnesses  could  testify  as  to  the  one  point. 
Id. 

24.  In  an  action  to  recover  damages  for  obstructing  a  right  of  way, 
the  plaintiff  must  show,  (1)  That  he  had  at  the  time  of  the  obstruction 
a  right  to  use  the  street  or  way,  as  claimed;  (2)  that  such  right  of 
way  was  wrongfully  obstructed  by  the  defendant  as  set  forth  in  the 
declaration,  and  (3)  that  thereby  the  plaintiff  has  been  injured  and 
sustained  damages.     Id. 

25.  In  a  case  where  admissions  by  a  party  to  the  smt  adverse  to 
his  interest,  are  satisfactorily  proved  to  the  jury,  such  admissions  are 
entitled  to  peculiar  weight  because  a  person  is  presumed  by  law  not  to 
make  admissions  against  his  interest.  Therefore,  they  should  have 
with  the  jury  that  weight  which  this  pecuUar  character  gives  them. 
Simeone  vs.  Lindsay^  224. 

26.  If  there  was  an  actual  dedication  of  the  street  to  public  use, 
and  likewise  the  use  of  it  by  the  public  as  a  street  or  it  the  public  had 
an  tminterrupted  use  of  the  street  as  a  public  highway  for  twenty 
years,  such  use  is  evidence  of  a  grant  or  dedication.  State  vs.  South- 
hard,  247. 

27.  Where  a  store  has  been  recently  broken  in  and  entered  into  in 
which  goods  are  kept,  and  such  goods,  or  any  part  of  them,  are  then 
and  there  stolen,  the  subsequent  possession,  soon  thereafter,  of  such 
goods  by  a  person  is  prima  facie  evidence  of  the  commission  of  the 
breaking  and  entering  as  well  as  of  the  intent  for  which  such  breaking 
and  entering  was  committed — that  is,  that  the  possessor  of  such 
goods  is  presumed  to  be  the  taker  and  therefore  committed  the  whole 
crime,  unless  he  satisfactorily  accoimts  for  the  possession.  State  vs. 
Wright  et  a/.,  251. 

28.  In  determining  whether  the  obUgor  was  prevailed  upon  by  de- 
ception and  deceit  to  execute  and  dehver  the  note,  fraud  is  not  to  be 
presumed  but  must  be  proved  by  the  party  alleging  it.  And  it  must 
be  shown  that  the  fraudulent  influence  alleged  was  such  that  the  ob- 
ligor was  too  weak  to  resist,  such  as  deprived  him  of  his  free  will,  and 
such  as  substituted  the  will  of  another  for  his  own.  The  degree  of  in- 
fluence necessary  to  control  the  will  of  the  obligor  would  depend  upon 
his  mental  and  physical  condition  at  the  time.     Rogers  vs.  Rogers,  267. 

29.  A  legal  title  to  land  may  be  proved  ( 1)  by  proving  or  producing 
the  deeds,  wills  and  desents  under  which  said  title  is  claimed,  or  (2) 
by  proving  that  the  claimant  and  those  under  whom  he  claims  had  ad- 
verse, exclusive  and  continuous  possession  of  the  premises  for  at 
least  20  years  next  before  the  commencement  of  the  action ;  in  which 
case  the  law  presumes  that  he  has  the  legal  title  to  the  premises. 
Nevin  vs.  Disharoon,  278. 

30.  In  an  action  for  breach  of  warranty  of  a  machine  for  the 
manufactiire  of  ice,  etc.,  slips  showing  the  amount  of  ice  used  in  the 
business  embracing  the  ice  made  by  the  machine  and  the  ice  bought, 
were  offered  in  evidence.  The  entries  on  the  slips  were  made  by  the 
plaintiff's  book-keeper,  in  one  instance,  on  information  from  plain- 
tiff's ice  cream  man,  who  received  all  of  the  ice  made  and  bought,  and 
in  the  other  instance  on  information  from  the  plaintiff's  soda  man, 
who  was  supplied  with  ice  by  the  ice  cream  man,  verified  by  the  ice 
cream  man;  held  that  the  slips  were  admissible  as  auxiliary  to  the 
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testimony  of  the  book-keeper  and  the  ice  cream  man.     Remmglon 
Mack.  Co.  vs.  WU.  Candy  Co,,  288. 

31.  Entries  made  on  slips  of  paper  by  a  book-keeper,  on  informa- 
tion furnished  him  by  the  ice  cream  man  and  the  soda  man  as  to  the 
amotmt  of  ice  used,  were  entries  made  in  the  usual  course  of  business 
by  a  person  who  had  no  interest  to  misstate  what  had  occurred,  and 
were  admissible  in  evidence,  though  the  entrant  was  called  to  testify 
if  verified  and  adopted  by  him,  as  auxiliary  to  his  testiony,  as  e3LC^>- 
tions  to  the  rules  excluding  acts,,  declaration,  etc.,  of  thud  persons. 
Id. 

32.  Where  the  issue  is  one  concerning  the  capacity  of  a  machine, 
to  conform  to  the  warranty  under  which  it  was  sold,  entries  made  on 
sHps,  in  the  tisual  course  of  business,  were  admissible  to  show  the 
amount  he  actually  used  and  bought,  so  that  the  amount  of  ioe  act- 
ually made  by  the  machine  covdd  be  shown  by  the  difference  between 
the  ice  used  and  the  ice  bought.     Id. 

33.  Slips  containing  entries  not  strictly  pertinent  to  the  issue — 
the  capacity  of  a  machine  sold  tmder  a  warranty — were  offei^  in 
evidence  and  properly  admitted  for  the  purpose  of  showing  the  am- 
ount of  ice  used  by  the  plaintiff  in  its  business — the  ice  having  been 
derived  from  two  sources,  namely,  that  made  by  the  mac^iine  and  that 
bought — under  the  promise,  at  the  time  of  the  offer,  that  the  amount 
of  ice  bought  would  be  shown  so  that  the  ice  made  by  the  n^ftr^««^ 
could  be  shown  by  the  difference  between  the  ice  used  and  the  ice 
bought.     Id. 

34.  An  irrelevant  fact,  standing  alone,  may  be  condittonsdly  re- 
levant in  connection  with  other  facts,  necessary  to  its  adnussibility; 
and  in  such  case  coimsel  may  offer  to  introduce  such  irrelevant  fact 
for  a  specific  purpose,  coupled  with  a  statement  of  and  promise  to  in- 
troduce other  facts  necessary  to  show  the  relevancy  of  the  fact  offered. 
Id. 

35.  Where  conditionally  relevant  testimony  is  admitted,  if  oppos- 
ing coimsel  does  not  make  appUcation  to  the  Court  to  strike  out  sodi 
provisional  evidence  upon  failure  to  introduce  other  testimony 
necessary  to  its  materiahty,  the  Court  may  reasonably  conchide  that 
such  provisional  evidence  is  regarded  as,  at  least,  harmless —  and  it 
will  not  constitute  error  should  the  Court  fail  to  withdraw  it  from  the 
jury.     Id. 

36.  In  an  action  for  breach  of  warranty  of  a  machine,  an  objection 
that  it  was  not  operated  in  accordance  with  defendant's  instructions^ 
during  the  period  covered  by  the  jplaintiff 's  evidence  of  the  incapaciW 
of  the  machine,  not  made  at  the  trial  and  before  such  evid«ice  is  aa- 
mitted,  will  be  too  late.     Id. 

37.  The  rule  in  respect  to  circumstantial  evidence  stated.  StaU 
vs.  Wolf,  323;  State  vs   Tyre,  343. 

38.  Ballots  cast  at  a  primary  election  are  paper  or  evidence  within 
the  meaning  of  the  Act,  and  required  to  be  delivered  to  the  Sheriff. 
Any  person  stealing,  wilfully  destroying  of  etc.,  such  ballots  or  any 
part  of  them  or  fraudulently  making  any  entry,  erasure  or  alteration 
m  them  would  be  guilty  under  the  Act.     State  vs.  Tyre,  343. 

39.  The  degree  of  credit  which  ought  to  be  given  to  the  testiony 
of  a  witness  who  has  purjured  himself  in  a  former  trial  stated.    Id. 

40.  The  rule  as  to  character  testimony  stated.     Id. 
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41.  In  order  that  the  plaintiff  may  recover  he  miist  satisfy  the 
jury  that  his  injuries  were  caused  in  the  manner  alleged  in  his  declara- 
tion.    Stidham  vs.  Delaware  City,  359. 

42.  In  every  action  for  negligence  two  things  are  requsite  to  en- 
title the  plaintiff  to  a  recovery;  (1)  negligence  on  the  part  of  the  de- 
fendant; and  (2)  due  care  on  the  part  of  the  plaintiff.  In  every  such 
action,  the  question  '*  Whose  negligence  was  the  proximate  cause  of 
the  injury  complaiened  of?"  is  one  which  must  bie  determined  from 
the  evidence,  tmder  all  the  facts  and  circumstances  of  the  particular 
case.  If  there  is  any  evidence  of  negligence  on  the  part  of  the  defen- 
dant, upon  which  the  jxiry  can  properly  find  a  verdict,  or  if  the  con- 
clusion to  be  drawn  therefrom  is  debatable,  or  rests  in  doubt,  though 
the  facts  are  undisputed,  or  if  the  evidence  is  conflicting  in  r^ard  to 
anv  particular  fact,  the  case  should  be  submitted  to  the  j\iry.  The 
WU.  City  Ry.  vs.  White,  363. 

43.  The  practice  of  the  defendant  company  to  stop  its  cars  and 
permit  a  fimeral  procession  to  pass  without  interruption  was  not  a 
custom  or  usage  which  had  the  force  and  effect  of  a  law,  binding  upon 
the  company.  It  was  a  course  of  conduct,  if  it  existed,  in  the  nature 
of  an  accomodation  indiilgence  or  courtesy,  prompted  doubtless  by 
considerations  of  respect,  and  if  known  amonjg;  drivers  in  fumeal 
processions  to  exist,  it  was  competent  to  prove  it,  though  it  was  not 
pleaded.  If  the  plaintiff  knew  of  the  existence  of  such  custom  or 
usage,  it  was  admissible  in  order  that  the  jury  might  determine  from 
all  the  facts  and  circumstances  surrounding  the  case  whether  the 
plaintiff  was  at  the  time  of  the  accident  in  the  exercise  of  due  care  and 
caution.    Id. 

44.  Testimony  showing  that  the  street  at  the  place  where  the  acci- 
dent occurred,  was  much  used  about  the  time  of  the  day  when  the  in- 
jury happened,  is  admissible,  although  not  pleaded.     Id. 

45.  in  order  to  convict  the  defendant  of  obtaining  money  by  false 
pretenses  the  State  miist  prove,  (1)  that  the  defendant  knowingly 
made  the  false  pretnese;  (2)  that  he  made  such  pretense  with  intent 
to  cheat  and  defraud  the  company;  (3)  that  by  such  pretense  he  act- 
ually did  cheat  and  defraud  the  company,  and  did  obtain  from  it 
thereby  the  money,  it  being  the  property  of  said  company.  Stats  vs. 
Briscoe,  401. 

46.  The  testimony  of  experts,  as  well  as  admissions  of  the  defen- 
dant, are  to  be  considered  by  the  jury  in  connection  with  all  the  other 
testimony,  and  should  receive  just  so  much  wegiht  as  the  jury  think 
they  are  entitled  to  under  all  the  circumstances  of  the  cast  as  disclosed 
by  the  evidence.     Id. 

47.  The  preponderance  of  evidence  depends  not  upon  the  number 
of  witniesses,  but  upon  the  weight  of  the  testimony.  Smithers  vs.  The 
WU.  City  Ry.,  422. 

48.  in  a  trial  for  gambling  a  witness  for  the  State  may  be  asked  a 
question,  the  object  of  which  is  to  show  that  the  defendant  had  en- 
deavored to  spirit  away  the  witness  before  the  defendant's  trial  should 
come  off.  The  testimony  is  admissible  as  tending  to  show  guilt. 
State  vs.  Hamilton,  433. 

49.  In  order  to  show  they  were  engaged  generally  in  the  commis- 
sion of  larceny,  a  witness  was  asked  by  the  State  at  the  trial  what  he 
and  the  defendant  had  driven  into  the  coimtry  for  on  a  Saturday 
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night  following  the  theft;  held  not  admissible.     State  vs.   Stewart 
et  al.,  435. 

50.  It  is  not  the  question  of  arrest,  but  of  conviction  which  is 
admissible  to  affect  the  credibility  of  a  witness.     Id. 

51.  How  general  reputaiton  may  be  proved.  The  testimony  of  a 
witness  will  be  stricken  out  if  it  appear  upon  cross  examination  that 
he  was  not  quaUfied  to  speak.     Id. 

52.  Counsel  in  calling  a  witness  to  prove  reputation  takes  the 
risk  of  his  being  qualified  to  testify,  and  each  one  he  calls  counts  as 
one  of  the  six  he  is  entitled  to  call      Id. 

53.  If  the  finder  of  lost  property  knows  who  is  the  owner,  or  if, 
from  any  mark  upon  it,  or  from  the  circumstances  under  which  it  was 
found,  the  owner  could  reasonably  have  been  ascertained,  then  the 
fraudulent  conversion  of  the  property  to  the  finder's  use  is  sufficient 
evidence  to  justify  the  jury  in  finding  the  felonious  intent  constituting 
a  larceny.     State  vs.  Dredden,  446. 

54.  In  order  to  determine  whether  the  defendant  knew  to  whom 
the  property  belonged  and  feloniously  intended  to  appropriate  it  to 
his  own  use  at  the  time  he  received  it,  the  jury  may  consider  all  that 
was  said  and  done  by  the  prisoner,  or  by  others  in  his  presence  or 
hearing,  and  any  other  circumstances  which  would  indicate  what  his 
actual  knowledge  and  intentions  were.     Id. 

55.  The  defendant  was  indicted  for  the  larceny  of  a  bag  of  com. 
The  prosecuting  witness  testified  that  he  thought  the  com  was  his 
but  could  not  swear  to  it.  The  wife  of  the  prisoner  testified  that  she 
had  gone  to  the  house  of  the  prosecuting  witness  with  her  husband, 
who  said  to  her  that  he  wanted  her  to  go  up  and  engage  the  prose- 
cuting witness  in  conversation  while  he  went  down  to  the  pi^  pen  and 
got  the  bag  of  com  which  the  colored  boy  had  put  out  for  rmn.  Held 
that  there  was  sufficient  evidence  of  the  prisoner's  guilt  to  be  sub- 
mitted to  the  jury.     State  vs.  Bailey,  455. 

56.  In  an  action  against  a  street  railway  company  to  recover  dam- 
ages for  personal  injuries  to  a  pedestrian  resultm^  from  allied  neg- 
Ugence  of  said  company  in  the  construction  of  a  branch  of  its  roaa, 
the  bid  of  an  independent  contractor  to  construct  said  branch  held  to 
be  inadmissible  as  evidence.     White  vs.  Peoples  Ry.,  476. 

57.  In  the  trial  a  physician  having  testified  that  he  examined  the 
plaintiff  and  found  him  suffering  from  erysipelas,  although  he  did  not 
know  what  caused  the  injury,  he  may  be  asked  whether  the  erysipelas 
could  have  been  caused  by  the  injury  complained  of.  Anderson  vs. 
Wilmineton,  485. 

58.  A  physician  called  for  the  plaintiff  having  testified  that  he 
made  a  thorough  examination  of  the  plaintiff,  after  getting  a  history 
of  the  case,  and  found  his  right  shoulder  injured,  may  be  asked 
whether  in  his  opinion  the  plaintiff's  arm  will  ever  be  in  its  normal 
condition  again,  notwithstanding  there  is  no  allegation  of  perma- 
nent injury  in  the  narr.     Id. 

59.  The  trial  Court  refused  to  allow  a  witness  to  be  asked  whether 
*'the  platform  and  passage-way  or  crossing"  was  or  was  not  in  his 
judgment  an  imusuadly  tmsaf e  crossing  for  persons  to  use  and  wait  up- 
on lor  the  north-bound  train.  Held,  that  the  question  was  improper 
and  irrelevant.     MacFeat  vs.  P.  W.  &  B.  R.  /?.,  513. 

60.  The  refusal  of  the  trial  Court  to  allow  a  witness  to  be  asked 
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whether  he  had  seen  "the  shifter  and  those  waiting  cars  at  any  other 
position  than  they  were  on  that  day,"  sustained.     Id. 

61.  In  a  trial  tor  slander  a  witness  was  asked  what  the  defendant 
said  on  another  occasion  than  the  one  laid  in  the  narr,  about  the 
testimony  that  the  plaintiff  had  given  at  the  trial  in  respect  to  which 
the  slanderous  words  were  spoken.  Held  that  such  evidence  was  ad- 
missible as  tending  to  show  express  malice.     Smith  vs.  Singles,  544. 

62.  A  witness  lor  the  plaintiff  testified  that  about  the  time  of  the 
trial  before  the  Justice  of  the  Peace,  he  heard  the  defendant  "pass  a 
remark  about  the  plaintiff  buying  dead  cattle  and  cutting  them  up 
and  selling  them  from  his  wagon.  * '  Held  admissible,  but  it  af terwaros 
appearing  from  the  same  witness  that  such  statement  might  have  been 
made  four  months,  or  even  a  year,  after  the  trial,  the  testimony  was 
stricken  out.     Id, 

63.  The  plaintiff  ma>r  be  asked  upon  cross  examination,  questions 
for  the  purpose  of  showing  that  his  reputation  has  not  suffered  be- 
cause of  the  slanderous  words  used  by  the  defendant.     Id. 

64.  In  an  action  to  recover  the  amount  of  a  note  imder  seal  more 
than  twenty  years  old,  upon  which  endorsements  of  payments  had 
been  made  by  the  holder  of  the  note;  held  that  while  the  notes  were  ad- 
missible in  evidence,  the  endorsements  were  not.  Hudson  vs.  Wil- 
liams, 550. 

65.  Certain  testimony  tending  to  rebut  the  presumption  of  pay- 
ment, including  an  offer  of  compromise  and  settlement,  admitted ;  but 
subsequently  stricken  out  bv  order  of  the  Court,  leaving,  however, 
any  acknowledgment  of  the  defendant  that  the  debt  was  not  paid.  Id, 

66.  An  admission  upon  the  part  of  the  defendant  of  the  existence 
of  the  debt  sued  for,  in  order  to  dispose  of  the  presumption  of  pay- 
ment from  the  lapse  of  twenty  years  after  maturity,  must  be  an  ex- 
press acknowledgment  of  an  existing  debt.     Id. 

67.  In  order  to  exclude  distinct  admissions  of  facts,  it  must  appear 
either  that  they  were  expressly  made  without  f)rejudice,  or  at  least 
that  they  were  made  under  the  force  of  a  pending  treaty,  and  into 
which  the  party  might  have  been  led  by  the  confidence  of  a  compro- 
mise taking  place.  Admissions  made  expressly  for  the  purpose  of  effect 
ing  a  compromise  of  a  matter  under  controversy,  if  not  accepted,  can- 
not be  proved  against  the  party  making  them.  But  admissions  of  in- 
dependent facts  are  receivable  in  evidence,  though  made  during  nego- 
tiations for  a  compromise.     Id. 

68.  To  establish  the  offense  of  attempting  to  procure  one  to  com- 
mit perjury  the  State  must  show  that  the  defendant  instigated  and 
endeavored  to  persuade  the  witness  to  swear  in  the  former  trial  in 
substance  and  effect  as  set  forth  in  the  indictment;  that  this  was 
false,  and  was  known  to  be  false,  at  the  time  of  the  instigation  and 
attempt,  both  by  the  defendant  and  the  person  he  is  alleged  to  have 
attempetd  to  procure  to  commit  perjury.     State  vs.  ShaJJner,'blQ. 

69.  In  considering  the  testimony  of  the  defendant  the  jury  should 
have  regard  to  the  tmcontradicted  evidence  as  to  his  bad  reputation 
for  truth  and  veracity,  his  former  conviction  for  offenses  involving 
moral  turpitude,  and  the  interest  he  has  in  the  determination  of  the 
case.     Id. 

See  Admissions;  Bank  and  Depositor;  Burden  op   Proop;  Cir- 
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CUMSTANTIAL     EvIDBNCJB;     CONFESSIONS;    CONTRADICTING  WiTKBSS; 

Conflict  of  Testimony;  Dying  Declarations;  Expert  Testimony; 
Preponderance  of  Evidence;  Witness. 

EXCEPTIONS  TO  AWARD   OF   REFEREES. 

Issue  tried  by  a  jury.     White  vs.  Penuei,  272. 

EXCEPTIONS  TO  RECORD  OF  JUSTICE  OF  PEACE.— See  Certior- 
ari. 

EXCEPTIONS  TO  RETURN  OF  COMMISSIONERS  TO  LAY  OUT 
ROAD. 

1.  Exceptions  to  the  return  of  commissioners  appointed  to  lay  out 
a  public  road  may  be  signed  by  Counsel  where  the  exceptions  are  based 
upon  lacts  whicn  are  supported  by  the  affidavit  of  the  exceptants. 
In    re    Jones,     463. 

2.  Upon  a  petition  to  dismiss  the  exceptions  upon  the  ground  that 
Burton  B.  Deputy  appeared  in  the  body  of  the  exertions  as  one  of 
the  exceptants,  while  the  affidavit  accompanying  the  same  was  s^ed 
by  Benjamin  B.  Deputy,  held,  that  coimsel  nug^ht  file  his  own  affidavit 
showing  that  Burton  B.  Deputy  and  Benjamin  B.  Deputy  were  one 
and  the  same  person.     Id, 

See  Roads. 

EXCESSIVE  VERDICT.— See  Verdict. 
EXECUTOR.— See  Will. 

EXEMPLARY  DAMAGES. 

1.  The  case  not  considered  by  the  Court  a  proper  one  for  punitive 
or  exemplary  damages,  the  measure  of  damages  would  be  simplv  the 
value  of  the  dog  as  shown  by  the  testimony.     Harrington  vs.  Hall,  72. 

2.  Exemplary  damages  are  given  onljr  where  express  malice  is 
proved.  Such  malice  exists  where,  in  addition  to  the  publication  of 
the  libellous  article,  it  is  shown  that  the  publication  was  made  want- 
only, maliciously,  and  with  intent  to  injure,  degrade  or  destroy  one's 
reputation.  Express  malice  is  never  presumed,  but  must  be  proved. 
In  determining  whether  there  was  express  malice  the  jury  may  con- 
sider all  the  circumstances  surrounding  the  publication,  as  di^osed 
by  the  evidence,  which  tend  to  show  the  motive  or  spirit  which  act- 
uated the  publication,  including  any  information  or  knowledge  which 
the  defendant  possessed  or  had  the  means  at  hand  of  obtaining, 
touching  the  truth  or  falsity  of  the  charges  made.  Todd  vs.  Every 
Evening  Printing  Co.,  233. 

3.  Express  malice  must  be  proved,  but  may  be  proved  by  direct  or 
indirect  evidence.  The  jury  should  consider  all  the  facts  and  circum- 
stances which  tend  to  show  the  motive  or  spirit  which  actuated  the 
words  complained  of.  Where  the  truth  is  pleaded  and  the  defen- 
dant has  clearly  established  that  the  plaintiff  did,  at  the  time  referred 
to,  and  upon  a  matter  material  to  the  case,  knowingly^  swear  falsely, 
the  defense  is  complete.  Under  such  plea  the  burden  is  upon  the  de- 
fendant to  satisfy  the  jury  that  the  defendant's  words  were  true.    If 
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the  jury  is  not  so  satisfied,  the  plaintiff  would  be  entitled  to  some 
damages,  because  the  law  presumes  malice  from  the  character  of  the 
words  uttered.  He  would  be  entitled  also  to  any  damages  which  the 
evidence  shows  he  actually  sustained  by  reason  of  the  slanderous 
words;  and  also  to  exemplarjr  damages  if  the  words  were  uttered 
mahciously  and  with  intent  to  injure  the  plaintiff.  Smith  vs.  Singles, 
544. 

EXPERT  TESTIMONY. 

1.  In  an  action  for  personal  injuries  the  orderly  method  to  pursue 
at  the  trial  is  to  first  have  the  injuries  described  and  identified  either 
by  the  plaintiff  himself,  or  by  some  other  witness  who  could  so  testify, 
and  then  to  call  the  physician  to  testify  to  the  nature  and  extent  of 
those  injuries.     White  vs.  The  Wil,  City  Ry.,  105. 

2.  The  testimony  of  experts,  as  well  as  admissions  of  the  defen- 
dant, are  to  be  considered  by  the  jury  in  connection  with  all  the 
other  testimony,  and  should  receive  just  so  much  weight  as  the  jury 
think  they  are  entitled  to  under  all  the  circumstances  of  the  case  as 
disclosed  by  the  evidence.     State  vs.  Briscoe,  401. 

3.  In  the  trial  a  physician  having  testified  that  he  examined  the 
plaintiff  and  found  him  suffering  from  erysipelas,  although  he  did  not 
know  what  caused  the  injury,  he  may  be  asked  whether  the  erysipelas 
could  have  been  caused  by  the  injury  complained  of.  Anderson  vs. 
Wilmington,  485. 

4.  A  physician  called  for  the  plaintiff  having  testified  that  he 
made  a  thorough  examination  of  the  plaintiff,  after  getting  a  history 
of  the  case,  and  found  his  right  shoulder  injured,  may  be  asked 
whether  in  his  opinion  the  plaintiff's  arm  will  ever  be  in  its  normal 
condition  again,  notwithstanding  there  is  no  all^ation  of  permanent 
injury  in  the  narr.     Id. 

EXPRESS    MALICE. 

1.  Exemplary  damages  are  given  only  where  express  malice  is 
proved.  Such  malice  exists  where,  in  adoition  to  the  publication  of 
the  libellous  article,  it  is  shown  that  the  publication  was  made  want- 
only, maliciously,  and  with  intent  to  injure,  degrade  or  destroy  one's 
reputation.  Express  malice  is  never  presumed,  but  must  be  proved. 
In  determining  whether  there  was  express  maUce  the  jtuy  may  con- 
sider all  the  circtunstances  surrounding  the  publication,  as  disclosed 
by  the  evidence,  which  tend  to  show  the  motive  or  spirit  which  ac- 
tuated the  pubUcation,  including  any  information  or  knowledge 
which  the  defendant  possessed  or  had  the  means  at  hand  of  obtaining, 
touching  the  truth  or  falsity  of  the  charges  made.  Todd  vs.  Every 
Evening  P.  Co.,  233. 

2.  In  a  trial  for  slander  a  witness  was  asked  what  the  defendant 
said  on  another  occasion  than  the  one  laid  in  the  narr,  about  the 
testimony  that  the  plaintiff  had  given  at  the  trial  in  respect  to  which 
the  slanderous  woros  were  spoken  Held  that  such  evidence  was  ad- 
missible as  tending  to  show  express  malice.     Smith  vs.  Singles,  544. 

3.  The  words,  swore  to  a  damned  he,"  spoken  of  the  plaintiff's 
testimony  at  a  trial,  impute  to  the  plaintiff  a  crime  punishable  by  the 
laws  of  this  State,  and  are  actionable  in  themselves.     In  such  a  case 
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the  law  presumes  malice,  and  implies  that  the  plaintiff  has  sustained 
some  damage.  Under  the  plea  of  not  guilty  the  plaintiff  would  also 
be  entitled  to  recover  such  compensatory  damages  as  he  may  have 
shown  he  has  sustained.     Id. 

4.  Express  maUce  must  be  proved,  but  may  be  proved  by  direct  or 
indirect  evidence.  The  jury  should  consider  all  the  facts  and  circum- 
stances which  tend  to  show  the  motive  or  spirit  which  actuated  the 
words  complained  of.  Where  the  truth  is  pleaded  and  the  defendant 
has  clearly  established  that  the  plaintiff  did,  at  the  time  referred^to, 
and  upon  a  matter  material  to  the  case,  knowingly  swear  falsely,  the 
defense  is  complete.  Under  such  plea  the  btuxlen  is  upon  the  defen- 
dant  to  satisfy  the  jury  that  the  defendant's  words  were  true.  If  the 
ituy  is  not  so  satisfied,  the  plaintiff  would  be  entitled  to  some  damages 
becatise  the  law  prestunes  malice  from  the  character  of  the  words 
uttered.  He  woiild  be  entitled  also  to  any  damages  which  the^evi- 
dence  shows  he  actually  sustained  by  reason  of  the  slanderous  words; 
and  also  to  exemplarjr  damages  if  the  words  were  uttered  maliciously 
and  with  intent  to  injure  the  plaintiff.  Id. 
See  Malice. 

FALSE  PRETENSE.— See  Obtaining  Money  By  False  Pretenses. 

FATHER  AND  SON.— See  Parent  and  Child. 

FEES  OF  SHERIFF.— See  Sheriff. 

FELLOW-SERVANT. 

l.The  yard  master,  the  brakeman  and  the  conductor  were  all  fel- 
low-servants of  the  deceased  car  inspector,  and  if  his  death  was  the 
result  of  the  negligence  of  any  or  all  of  these  persons,  the  defendant 
would  not  be  liable.  But  the  superintendent  was  not  a  fellow-ser- 
vant, but  a  vice  principal,  and  if  the  death  was  caused  by  his  n^^- 
gence  the  defendant  would  be  liable.     Shuster  vs.  P,  B.  &  W.  R.  R.,  4. 

2.  Held  that  the  telegram  was  suflSciently  explicit  and  not  mis- 
leading, and  that  the  conductor  erred  in  his  interpretation  of  it,  and 
that  in  so  doing,  and  in  putting  said  car  before  the  cabin  car,  and  in 
attaching  them  together  as  was  done,  he  was  guilty  of  negligence; 
but  being  a  fellow-servant  of  the  deceased,  such  negligence  was  not 
suflfident  to  charge  the  defendant.     Id, 

3.  It  is  never  a  test  of  the  application  of  the  fellow-  servant  doc- 
trine to  any  given  case  whether  or  not  the  injury  was  received  by  the 
servant  during  working  hours  or  when  he  was  at  work  after  worldng 
hours.  The  sole  test  of  its  application  therteo  is  whether  at  the  time 
of  the  injury  the  servant  was  doing  something  which  it  was  his  duty, 
or  he  had  a  right,  to  do  tinder  the  contract.  If  he  was  so  acting, 
the  doctrine  applies;  if  not,  it  does  not  apply.  Taylor  vs.  Bush  & 
Sons  Co.,  306. 

4.  The  plaintiff  was  injured  in  the  defendant  company's  stable 
yard  at  the  end  of  his  day's  work,  immediately  after  getting  his  pay 
slip  and  money,  and  just  as  he  was  about  to  enter  a  stable  door  m 
the  i^urpose  oi  getting  his  dinner  pail,  in  accordance  with  his  custOEzn. 
Teh  injury  occurred  on  the   defendant's   premises  where   his  work 
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FELLOW'SEKVANT.—Conitnuea. 

was  in  part  performed  while  he  was  enjoying  a  privilege   allowed  by 
the  defendant  to  the  plaintiff  in  his  capacity  of  servant,  and  involved 
.   in  his  service.   Held  that  the  relation  of  master  and  servant  was  then 
subsisting.     Id. 

5.  The  injury  having  been  caused  by  one  of  the  defendants 
drivers,  a  servant  en|;aged  in  the  same  kind  of  employment,  by  drop- 
ping upon  the  plaintiff's  head  without  warning  a  bale  of  straw,  and  it 
not  being  claimed  that  this  servant  was  known  in  any  way  to  be  in- 
competent, or  that  the  master  was  guilty  of  any  negUgence  in  emplov- 
ing  him,  or  in  failnig  to  provide  other  methods  for  the  transfer  of  the 
straw  from  the  loft  to  the  horses*  stalls;  held  that  the  case  came 
clearly  within  the  fellow-servant  doctrine,  and  the  employer  was  not 
liable.     Id. 

6.  A  count  in  the  declaration  averred  that  the  injury  restdted 
from  failure  on  the  part  of  the  defendant  to  employ  a  sufidcient  num- 
ber of  fellow-servants  to  assist  in  the  work  that  was  being  done. 
Held,  sufficient,  although  the  ignorance  of  the  employee  of  the  risk 
was  not  averred.     VaJente  vs.  American  Bridge  Co.,  556. 

7.  The  question,  whether  the  persons  engaged  in  loading  iron 
coltimns  on  a  car  were,  or  were  not,  the  fellow  servants  of  the  plain- 
tiff  engaged  in  painting  the  iron  column  which  was  first  placed  on  the 
car,  submitted  to  the  jury  for  determination.     Id. 

FINDER  OF  LOST  PROPERTY.— See  Lost  Propbrty,  etc. 

FIRE  INSURANCE  POLICY. 

Where  it  is  a  condition  of  a  fire  insurance  policy  that  if  the  subject 
of  the  insurance  is  a  manufacturing  establishment  and  shall  cease  to 
be  operated  for  more  than  ten  consecutive  days,  the  policy  shall  be- 
come void;  the  plaintiff,  in  an  action  on  such  policy,  cannot  recover  if 
it  appears  from  testimony  presented  by  him  tnat  the  property  insured 
was  a  manufacturing  estabUshment  which  ceased  to  be  operated  ior 
more  than  ten  consecutive  days  immediately  preceding  the  fire 
Downs  vs.  German  Alliance  Insurance  Co.  et  al.,  166 

See  Insurancb  Contract. 

FIRE  INSURANCE.— See  Insurance  Contract. 

FIXTURES. 

But  even  if  such  a  contract  could  be  regarded  as  a  conditional  sale, 
if  the  vendor  has  agreed,  under  the  terms  of  a  mortgage  given  to  him 
by  the  vendee,  that  the  property  in  question  should  become  fixtures, 
and  as  such  a  part  of  the  realty  covered  by  the  lien  of  the  mortgage 
under  which  the  property  was  subsequently  sold  by  the  sheriff,  he 
cannot  maintain  an  action  of  replevin  therefor.  Knowles  Loom 
Works  vs.  Knowles,  185. 

FLIGHT  OF  ACCUSED. 

It  is  for  the  jury  to  determine  how  much  weight  and  credit  is  to 
be  given  to  any  confession  of  the  accused,  after  considering  all  the 
circumstances  connected  therewith;  and  in  Uke  manner  it  is  for  them 
to  determine  the  weight  of  the  evidence  as  to  the  alleged  flight  of  the 


Digitized  by 


Google 


668  INDEX. 


FLIGHT  OF  ACCVSED,— Continued. 

defendant  from  the  State  immediately  after  the  homicide,  considering 
therein  his  motive  and  reason  therefor  as  disclosed  by  the  testimony. 
State  vs,  Adams  et  ai,  178. 

FOREIGN  ATTACHMENT. 

Action  against  a  corporation  of  Pennsylvania.  Armstrong  vs. 
Columbia  Wagon  Co.,  274. 

FOREIGN    CONTRACT.— See    Insurance    Contract,    6;    Foreign 
Attachment. 

FORMER  JEOPARDY.— See  Jeopardy. 

FORTHWITH    SUMMONS. 

The  affidavit  upon  which  a  forthwith  summons  was  issued  was  made 
by  the  agent  of  the  plaintiff.  Held  to  be  insufficient.  Dickerson  vs. 
Legore,  462. 

FOX  HUNTING.— See  Animal. 

FRATERNAL  INSURANCE. 

Where  a  member  of  a  fraternal  benefit  association,  upon  applying 
for  membership  designates  as  his  beneficiary  a  person  in  no  wise  re- 
lated to  him,  as  he  might  properly  do  under  the  act  of  incorporation 
and  by-laws  then  in  force,  a  change  of  the  by-laws  or  act  of  incorpora- 
tion requiring  that  each  member  shall  designate  a  beneficiary,  who 
shall  bear  a  specified  relation  to  him,  is  prospective  only,  and  has  no 
effect  on  a  contract  theretofore  made,  notwithstanding  such  members 
upon  joining  the  association  had  agreed  to  conform  in  all  respects  to 
the  laws,  rules  and  usages  of  the  order  then  in  force  or  which  might 
thereafter  be  adopted  by  the  same.*'  Emmons  vs.  Supreme  Con- 
clave, I.  O.  H.,  115. 

See  Insurance  Contract. 

FRAUD. 

1.  In  determining  whether  the  obligor  was  prevailed  upon  by 
deception  and  deceit  to  execute  and  deliver  the  note,  fr^ud  is  not  to  bi 
presumed  but  must  be  proved  by  the  party  alleging  it.  And  it  mxist 
be  shown  that  the  fraudxilent  influence  alleged  was  such  that  the  ob- 
ligor was  too  weak  to  resist,  such  as  deprived  him  of  his  free  will,  and 
such  as  substituted  the  will  of  another  for  his  own.  The  degree  of  in- 
fluence necessary  to  control  the  will  of  the  obligor  wotild  depend  upon 
his  mental  and  physical  condition  at  the  time.     Rogers  vs.  Rogers,  267. 

2.  When  the  administratrix  of  a  deceased  person,  interested  in  an 
award  in  favor  of  the  plaintiff,  assents  to  an  amicable  action,  and 
gives  testimony  favorable  to  the  claim  of  the  plaintiff  said  testimony 
being  necessary  to  warrant  the  award, — and  makes  no  defense  what- 
ever to  the  action,  she  places  herself  in  a  position  in  which  her  interest 
is  in  conflict  with  her  duty  as  such  administratrix.This  the  law  will 
neither  encourage  nor  permit.  And  in  such  case  upon  the  facts  prov- 
ed, fraud  and  collusion  will  be  inferred.     White  vs.  Penuel,  272. 

See  Bank  and  Depositor. 
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FRAUDULENT  ALTERATION  OF  CHECKS.— See  Bank  amd  Dm- 

POSITOR. 

FRAUDULENT  CONVERSION.— See  Larcbny,  6,  7.  8. 
FRAUDULENT  INFLUENCE.— See  Fraud. 

FUNERAL  PROCESSION. 

1.  While  there  is  no  duty  resting  upon  the  railway  company  to 
stop  and  ^ow  a  funeral  procession  to  pass,  yet  if  they  had  been  in 
the  habit  of  doing  it,  and  thereby  induct  on  the  part  of  drivers  who 
were  familiar  with  the  custom  the  belief  that  they  would  stop,  it  en- 
tered into  the  question  of  the  driver's  j^egligence.  It  is  not  neces- 
sary to  be  alleged  in  the  declaration  of  the  plaintiff.  White  vs.  The 
Wtl.  City  Ry,,  105. 

2.  There  is  no  law  reqturing  a  troUev  car  to  stop  at  the  inter- 
section of  streets  and  wait  until  a  funeral  procession  has  passed,  nor 
any  law  ^ving  to  a  funeral  procession  the  ri^ht  of  way  over  cars  or 
other  vehicles  or  persons  properly  using  the  highway.  If  by  courtesy 
such  privilege  has  been  given  it  miposes  no  duty  upon  the  person  ex- 
tending the  courtesy,  nor  does  it  reheve  such  person  from  usmg  reason- 
able care.     Id. 

3.  If  it  was  the  uniform  and  continuous  usage  or  practice  of  the 
company,  to  stop  its  cars  at  crossings  and  wait  until  a  funeral  pro- 
cession passed  by,  and  such  usage  was  known  to,  and  reUed  upon,  by 
the  plaintiff,  sudi  usage  may  be  considered  by  the  jur^  in  estmiating 
the  degree  of  diligence  required  of  the  plaintiff.  A  failure,  however, 
to  observe  such  usage  would  not  amount  to  n^ligence  on  the  part 
of  the  company,  nor  would  it  reUeve  the  driver  of  the  carriage  of  the 
duty  of  exercising  due  care.     Id. 

4.  The  practice  of  the  defendant  company  to  stop  its  cars  and. 
permit  a  funeral  procession  to  pass  without  mterruption  was  not  a 
custom  or  usage  which  had  the  force  and  effect  of  a  law,  binding  upon 
the  company.  It  was  a  course  of  conduct,  if  it  existed,  in  the  nature 
of  an  accommodation,  indulgence  or  courtesy,  prompted  doubtless 
by  considerations  of  respect,  and  if  known  among  drivers  in  funeral 
processions  to  exist,  it  was  competent  to  prove  it,  though  it  was  not 
pleaded.  If  the  plaintiff  knew  of  the  existence  of  such  custom  or 
usage,  it  was  admissible  in  order  that  the  iury  might  determine  from 
all  the  facts  and  circumstances  surrounding  the  case  whether  the 
plaintiff  was  at  the  time  of  the  accident  in  the  exercise  of  due  care 
and  caution.     The  Wil.  City  Ry.  vs.  White,  363. 

GAMBLING. 

1.  In  a  trial  for  gambling  a  witness  for  the  State  may  be  asked 
a  question,  the  object  of  whidi  is  to  show  that  the  defendant  had  en- 
deavored to  spirit  away  the  witness  before  the  defendant's  trial  should 
come  off.  The  testimony  is  admissible  as  tending  to  show  guilt. 
State  vs.  Hamilton,  433. 

2.  The  floor  of  a  dwelling  occupied  by  a  person  is  not  a  "device" 
within  the  meaning  of  Section  2  of  Chapter  454,  Volume  11,  Laws  of 
Delaware.    Id, 

3.  The  State  allowed  to  enter  a  nolle  prosequi,  and  motion  to  in- 
struct the  jury  to  render  a  verdict  of  not  guilty,  refused.     Id. 
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GARNISHEE. 

A  corporation  having  been  summoned  as  garnishee,  and  having 
given  a  certificate  showing  the  number  of  shares  of  stock  held  bv  tiie 
defendant,  applied  for  leave,  when  an  order  of  sale  was  asked  for  to 
supplement  its  answer.  Htld;  that  under  the  circumstances  the 
garnishee  should  have  an  opportunity  to  produce  testimony  on  the 
point  in  question.     Morgan  uo.  vs.  Nailar,  470. 

GENERAL  REPUTATION.— See  Reputation. 

GUILTY  KNOWLEDGE. 

1.  If  the  stolen  goods  were  found  upon  the  premises  of  which  the 
accused  was  the  tenant,  and  it  is  provea  that  he  was  on  said  premises 
the  momine  next  after  the  alleged  offense  was  committed,  the  jury 
may  infer  that  the  goods  were  upon  the  premises  with  tlie  knowledge 
of  the  accused,  and  that  they  were  in  fact  in  his  possession.unless  the 
evidence  warrants  the  jury  in  inferring  the  contrary.  Statf  vs. 
Wright  et  aL,  251. 

2.  If  the  defendant  was  not  an  actual  finder  of  the  property,  yet  if 
at  the  time  he  received  it  from  the  finder  he  knew  of  the  circam- 
stances  then  existing  were  such  as  to  reasonably  inform  him,  who  the 
owner  was,  and  notwithstanding  such  knowledge,  or  means  <^  know* 
ledge,  he  appropriated  the  property  to  his  own  use  without  the  oan> 
sent  of  the  owner,  he  woula  be  guilty  of  larceny.  State  vs.  Drmldem., 
446. 

3.  In  order  to  determine  whether  the  defendant  knew  to  whom 
the  property  belon£[ed  and  feloniously  intended  to  appropriate  it  to 
his  own  use  at  the  time  he  received  it,  the  jury  may  consider  all  that 
was  said  and  done  by  the  prisoner,  or  by  others  m  his  presence  or 
hearing,  and  any  other  circumstances  which  would  indicate  what  his 
actual  knowledge  and  intentions  were.     Id. 

HEARSAY  EVIDENCE. 

1.  Entries  made  on  slips  of  paper  by  a  book-keeper,  on  infonna- 
tion  furnished  him  by  the  ice  cream  man  and  the  soda  man  as  to  the 
amount  of  ice  used,  were  entries  made  in  the  usual  course  of  business 
by  a  person  who  had  no  interest  to  misstate  what  had  occuxxed,  and 
were  admissible  in  evidence,  though  the  entrant  was  called  to  testify, 
if  verified  and  adopted  by  him,  as  auxiliary  to  his  testimonv,  as  ex- 
ceptions to  the  rules  excluding  acts,  declarations,  etc.,  of  tnird  per- 
sons.    Remington  Mack.  Co.  vs.  Wil.  Candy  Co.,  288. 

2.  Where  the  issue  is  one  concerning  the  capacity  of  a  machine  to 
conform  to  the  warranty  under  which  it  was  sold,  entries  made  on 
slips,  in  the  usual  course  of  business,  were  admissible  to  show  the  am- 
ount he  actually  used  and  bought,  so  that  the  amount  of  ice  actually 
made  by  the  machine  could  be  shown  by  the  difference  between  the 
ice  used  and  the  ice  bought.     Id. 

HIGHWAY. — See  Right  of  Way;  Roads;  Streets  of  City. 

HOMICIDE. 

1.     Murder  of  the  first  degree  defined.     StaU  vs,  Samm^ls,  36. 
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HOMOCIDE.— C<m/*n«^<i. 

2.  Murder  of  first  and  second  degree,  and  manslaughter  defined. 
State  vs,  Tilghman,  54. 

3.  Malice  defined,  and  also  the  effect  of  killing  by  a  deadly  weapon. 
Id.;  State  vs.  Cephas,  160;  StaU  vs.  Adams,  178;  State  vs.  Uzzo,  212. 

4.  The  different  kinds  of  felonious  homicide  defined.  State  vs. 
Honey,  148;  State  vs.  Cephas,  160;  StaU  vs.  Johns,  174;  StaU  vs. 
UnderhiU,  491;  StaU  vs.  MiUs,  497. 

5.  Under  an  indictment  for  murder  of  the  second  degree,  where  the 
death  was  caused  by  an  abortion,  the  verdict  may  be  murder  of  the 
second  degree;  manslaughter,  assault  only,  or  not  guilty. Upon  the 
trial  of  anv  person  for  any  felony  whatever,  (capital  cases  only  ex- 
cepted), where  the  crime  charged  shall  include  an  assault  against  the 
pea-son,  it  shall  be  lawful  for  the  fury  to  acquit  of  the  felony,  and  find 
a  verdict  of  guilty  of  assault.     StaU  vs.  Fleetwood,  153. 

6.  In  such  a  trial  the  defendant  may  introduce  testimony  to  con- 
tradict the  dying  declarations  of  the  deceased  put  in  evidence  by  the 
State.     Id. 

7.  Any  person  who  administers  a  drug,  or  uses  an  instrument, 
with  the  mtent  to  procure  the  miscarriage  of  any  pregnant  woman, 
supposed  by  such  person  to  be  pregnant  unless  the  same  may  be  neces- 
sary to  preserve  her  life,  is  engaged  in  the  commission  of  a  telony,  and 
if  the  death  of  the  pregnant  woman  results  from  his  act,  the  law  im- 
plies malice,  and  the  perpetrator  thereof  would  be  guilty  of  murder 
of  the  second  degree.  And  it  would  be  no  defense,  or  mitigation  of 
the  crime,  that  the  deceased  woman  consented  to  or  even  solicited 
him  to  perform  such  act.     Id. 

8.  All  homicides  with  a  deadly  weapon  are  presumed  to  be  mali- 
cious until  the  contrary  appears  from  the  evidence,  and  the  burden  of 
proof  to  the  contrary  hes  on  the  accused,  as  the  natural  and  probable 
consequences  of  the  act  are  prestuned  by  l&w  to  have  been  intended  by 
the  person  using  a  deadl)^  weapon.     StaU  vs.  Johns,  174. 

9.  If  the  prisoner  deliberately  killed  the  deceased  under  the  im- 
pulse of  anger,  jealousy,  hatred  or  revenge,  created  or  incited  by  his 
belief  or  knowledge  of  the  prior  infidelity  of  the  deceased,  or  any  prior 
wrong  doing  of  the  deceased,  such  killing  was  not  only  without  ade- 
quate provocation,  but  was  wilful  and  malicious,  and  constituted  the 
crime  of  murder  of  the  first  degree.     Id. 

10.  The  general  rule  is  that  dnmkenness  is  no  excuse  for  crime. 
The  question  of  the  degree  of  the  alleged  intoxication  of  the  defen- 
dant at  the  time  of  the  alleged  murder,  as  well  as  the  condition  of 
mind,  and  mental  capacity  from  that  cause,  to  form  a  specifie  intent 
or  deliberate  design  to  kill,  is  to  be  decided  by  the  jury  upon  all  the 
evidence  before  them  on  that  subject.     StaU  vs.  Adams,  178. 

1 1.  Six  witnesses  testified  that  the  deceased  said  the  prisoner  was- 
not  at  fault  and  that  the  shot  went  of!  accidentally.  A  seventh  wit- 
ness was  called  and  objected  to  under  the  rule.  It  was  contended 
that  the  rule  did  not  apply  in  a  murder  case.  Held  that  there  was 
no  distinction  as  to  the  application  of  the  rule,  between  murder  cases 
and  other  cases;  that  only  six  witnesses  cotild  testify  as  to  the  one 
point.     StaU  vs.  Uzzo,  212. 

12.  Murder,  manslaughter  and  malice  defined.     Id. 

13.  The  presumption  of  law  stated  where  the  killing  was  done 
with  a  deadly  weapon.     Id. 
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HORSE.— See  Animal. 

HUSBAND  AND  WIFE. 

1.  Joint  action  against  husband  and  wife  for  professional  servio 
Held  that  plaintiff  could  not  recover  except  upon  a  joint  cai 
action,  binmng  both  the  husband  and  wife.  If  in  making  the  agree- 
ment with  the  plaintiff  the  husband  acted  for  himself  and  wife,  and 
was  authorized  so  to  do,  or  if  the  wife  subsequently  by  her  woids  or 
conduct  directly  or  indirectly  adopted  or  ratified  the  agreement,  it 
would  bind  her;  but  if  she  neither  was  a  party  to  the  allied  agree- 
ment, or  subsecjuently  ratified  or  adopted  the  same  she  would  not  be 
liable  jointly  with  her  hxisband.     Dussoulas  et  al.  vs.  Thomas,  1. 

2.  That  part  of  Section  9,  Chap.  550  Vol.  14,  (Revised  Code  600), 
Laws  ofDelaivare  which  provides :  And  in  any  case  a  married  woman, 
at  the  age  of  twenty-one  years,  may  give  a  bond,  with  or  without  a 
warrant  of  attorney,  just  as  if  she  were  a,fefnme  sole."  should  be  so 
construed  as  clothing  a  married  woman  with  l^al  authority  to  give 
a  bond  to  another  person  other  than  her  husband,  but  as  to  him  she  is 
not  in  that  respect  authorized  to  act  as  a  femme  soU.  Masien  vs. 
Herring,  282. 

3.  The  said  act  is  in  derogation  of  the  common  law.  It  is  remedial 
— the  purpose  of  its  enactment  being  to  remove  from  b.  femme  cooert 
certain  disabilities  existing  at  common  law.  While  a  married  woman 
may  do  these  acts  and  things  which  the  act  authorizes  her  to  do,  the 
same  as  if  tmmarried,  yet  the  act  should  not  be  construed  so  as  to  alter 
or  change  the  common  law  status  of  husband  and  wife  b^ond  its 
clearl}r  expressed  scope  and  purpose.  At  common  law  the  husband 
and  wife  could  not  contract  with  or  maintain  an  action  against  each 
other.     Id. 

HYPNOTISM.— See  Practicing  Medicine  Without  a  Licbncb. 

ILLEGAL  RATE  OF  INTEREST.— See  Charging  Illegal  Ratb  of 

Interest. 

IMMATERIAL  EVIDENCE,  CONDITIONALLY  RELEVANT;  RULE. 

1.  blips  containing  entries  not  strictly  pertinent  to  the  issue — the 
capacity  of  a  machine  sold  under  a  warranty — were  offered  in  evidence 
and  properly  admitted  for  the  purpose  of  showing  the  amount  of  ice 
used  by  the  plaintiff  in  its  business — the  ice  having  been  derived  from 
two  sources,  namely,  that  made  by  the  machine  and  that  bought — 
imder  the  promise,  at  the  time  of  the  offer,  that  the  amount  of  ice 
bought  would  be  shown  so  that  the  ice  made  by  the  machine  could  be 
shown  by  the  difference  between  the  ice  used  and  the  ice  boug^ 
Remington  Mack.  Co.  vs.  Wil.  Candy  Co.,  288. 

2.  An  irrelevant  fact,  standing  alone,  may  be  conditionally  rde- 
vant  in  connection  with  other  facts,  necessary  to  its  admissibility; 
and  in  such  case  counsel  may  offer  to  introduce  such  irrelevant  fact  ror 
a  specific  purpose,  coupled  with  a  statement  of  and  promise  to  intro- 
duce other  facts  necessary  to  show  the  relevancy  of  the  fact  offoed.  Id. 

3.  Where  conditionally  relevant  testimony  is  admitted,  if  op- 
posing cotmsel  does  not  make  application  to  the  Court  to  strike  oat 
such  provisional  evidence  upon  failure  to  introduce  other  testimony 
necessary  to  its  materiality,  the  Court  may  reasonably  conclude  that 
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IMMATERIAL  EVIDENCE  CONDITIONALLY  REVELANT;  RULE 

— Continued, 
such  provisional  evidence  is  regarded  as,  at  least  harmless — and  it 
will  not  constitute  error  should  the  Court  fail  to  withdraw  it  from  the 
jury.     Id, 

See  EviDBNCB. 

IMPAIRMENT  OF  CONTRACT.— See  Constitutional  Law. 

INDEPENDENT  CONTRACTOR. 

1.  When  a  railway  company  constructs  its  line  on  a  public  high- 
way, of  the  city  by  virtue  of  the  license  or  franchise  which  had  been 
^[ranted  to  the  company,  it  has  a  right  to  construct  such  railway  by 
its  own  immediate  employees,  or  to  let  it  out  to  contractors  to  con- 
struct for  them, — leavmg  such  contractors  to  employ  their  own  ser- 
vants and  take  their  own  methods  in  the  execution  of  the  work. 
White  vs.  Peoples  Ry.,  476. 

2.  But  such  construction  of  the  railway  is  the  exercise  of  a  vital 
part  of  the  company's  franchise,  and  even  if  the  work  is  done  by  such  a 
contractor  in  the  employ  of  the  company,  whether  he  be  called  an  in- 
d^endent  contractor  or  otherwise  the  company  would  be  liable  for 
iniuries  resulting  from  the  n^ligence  of  such  contractor  and  any  and 
all  of  his  servants  and  employees.     Id. 

3.  The  law  will  not  permit  the  company  to  shield  itself  from  lia- 
bility for  such  n^Ugence  behind  any  such  alleged  independent  con- 
tractor. In  such  work,  in  law,  he  would  be  the  agent  of  the  company. 
Id. 

INDICTMENT. 

1.  The  averment  in  an  indictment  of  the  violation  of  the  pro- 
visions of  a  statute  by  the  defendant,  acting  at  the  time  as  the  agent 
of  the  company,  is  a  sufficient  averment,  within  the  meaning  of  the  act 
of  the  violation  of  the  law  by  the  company  he  represents.  State  vs. 
Wickenhoefer,  120. 

2.  Trial  of  indictment  for  obstructing  a  public  road  or  street. 
State  vs  Southard,  247. 

3.  Indictment  for  breaking  and  entering  store  with  intent  to  com- 
mit larceny.     State  vs.  Wright  et  al.,  261. 

4.  An  indictment  will  not  be  quashed  because  an  endorsement 
made  on  the  back  thereof  by  the  Attorney-General  states  a  violation 
of  a  certain  section,  when  all  the  cotmts  charge  a  violation  of  another 
section  of  the  act.     State  vs.  Tyre,  343. 

6.  Although  the  indictment  in  each  of  the  counts,  charges  the  un- 
lawftd  act  therein  described  in  respect  to  fifty  ballots,  it  would  be 
sufficient  to  warrant  conviction  if  the  evidence  showed  the  defendant 
to  be  guilty  in  respect  to  any  less  or  greater  niimber.     Id. 

6.  Trial  under  indictment  for  practicing  medicine  without  a 
license.     State  vs.  Lawson,  alias  Herman,  395. 

7.  In  an  indictment  for  larceny,  the  property  alleged  to  have  been 
stolen  was  stated  to  be  the  property  of,  * 'Joseph  Bancroft  Sons'  Comp- 
any." At  the  trial  it  appeared  from  the  States  evidence  that  is  was 
the  property  of  "Joesph  Bancroft  and  Sons'  Company."  The  State 
permitted  to  enter  a  nolle  prosequi.     State  vs.  Dougherty,  398. 
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lUDlCrrUENT.— Continued. 

8.  At  a  subsequent  trial  upon  an  indictment  which  charged  that 
the  property  alleged  to  have  been  stolen  was  the  property  ol  Joseph 
Bancroft  and  Sons'  Company/*  the  defendant  contended  that  he  could 
not  be  convicted  becatise  he  had  been  put  in  jeopardy  for  the  same 
offence  in  the  former  case:  Held  that  the  defendant  was  not  in  jeo- 
pardy under  the  original  indictment  within  the  contemplation  of  the 
Constitution  of  this  State.     Id. 

9.  The  defendant  was  indicted  for  being  "concerned  in  interest  in 
keeping  and  exhibiting  a  certain  floor,  the  same  bdng  then  and  then 
a  device  at  which  a  game  of  chance  ♦  ♦  ♦  ♦  was  played  with 
dice  for  money."  Held,  that  the  floor  of  a  dwelling  occupied  by  a 
person  is  not  a  "device"  within  the  meaning  of  Section  2  cf  Chapter  454 
Volume   11,  Laws  of  Delaware,     State  vs.  Hamilton,  433. 

10.  Trial  of  indictment  for  obtaining  money  under  ftdse  pretense 
State  vs.  Briscoe,  401 . 

11.  In  the  trial  of  a  person  indicted  for  selling  intoxicating  liq- 
uor unlawfully  the  burden  is  on  the  defendant  to  show  that  he  was 
licensed,  and  therefore  not  selling  illegally.  The  indictRent  will  not 
be  squashed  because  it  fails  to  aver  the  sale  without  a  license.  State 
vs.  Polk,  456. 

12.  A  person  may  be  prosecuted  by  the  State  as  often  as  he  may 
be  chai*ged  with  the  commission  of  a  specific  offense.  And  an  un- 
lawful sale  of  intoxicating  liquor  to  two  or  more  minors  would  con- 
stitute as  many  distinct  oltenses  notwithstanding  such  sale  was  at  the 
same  time.  A  sale  to  two  minors  could  not  properly  be  chai^ged  in  the 
same  indictment  no  more  than  could  the  munier  of  two  persons  be 
charged  in  the  same  indictment.     State  vs.  ScUkowski,  472. 

13.  Indictments  fotmd  against  certain  defendants  demurred  to 
and  demurrers  overruled.     State  vs.  Fountain  et  al.,  520. 

See  Criminal  Law. 

INFANT. 

1.  The  fact  that  a  father  as  next  friend  sought  to  recover  for  his 
minor  child  damages  for  which  he  might  otherwise  have  maintained 
an  action  in  his  own  name,  will  amotmt  to  a  waiver  or  relinquishment 
of  the  father's  right  in  favor  of  the  son,  or  to  an  emancipation  of  the 
son  by  the  father,  so  as  to  preclude  the  father  from  maintianing  an 
action  in  his  own  name.     Bowring  vs.  Wil.  Mai.  I.  Co.,  332. 

2.  But  the  next  friend  of  an  mfant  plaintiff  is  not  a  party  to  the 
fiction  in  such  a  sense  that  the  judgment  therein  rendered  could  be 
pleaded  in  bar  of  any  cause  of  action  he  might  have  against  the  same 
defendant  growing  out  of  the  same  transaction.  The  actions  would 
be  different — the  parties  not  the  same.  A  verdict  against  a  person 
serving  in  one  capacity  will  not  estop  him  when  he  sues  in  another 
distinct  capacity,  and  is  in  fact  a  different  person  in  law.     Id. 

See  Minor. 

INFIDELITY. 

If  the  prisoner  deliberately  killed  the  deceased  under  the  impulse 
of  anger,  jealousy,  hatred  or  revenge,  created  or  incited  by  his  be- 
leif  or  knowledge  of  the  prior  infidelity  of  the  deceased,  or  any  prior 
wrong  doing  of  the  deceased,  such  killing  was  not  only  without  ade- 
quate provocation,  but  was  wilful  and  malicious,  and  constituted  the 
crime  of  murder  of  the  first  degree.     StcUe  vs.  Johns,  174. 
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INFORMATION. 

Violation  of  Sec.  7,  Article  b  of  the  CanstitiUion  State  vs.  Fountain^ 
et  al.,  520. 

INJURIES  TO  PERSON.— See  Personal  Injuries. 

INJURIES  TO  PERSONAL  PROPERTY.— Sec  Personal  Property. 

INJURIES  TO   REAL  ESTATE.— See  Real  Estate;   Percolating 
Waters. 

INSOLVENT  CORPORATION— See  Corporation. 

INSPECTION.— See  Lumber,  Sale  op. 

INSURANCE  CONTRACT. 

1.  Where  a  member  of  a  fraternal  benefit  association,  upon  ap* 
plying  for  membership  designates  as  his  beneficiary  a  person  in  no 
wise  related  to  him,  as  he  might  properly  do  tmder  the  act  of  incor- 
poration and  by-laws  then  in  force,  a  change  of  the  b^-laws  or  act  o 
mcorporation  requiring  that  each  member  shall  designate  a  benefif 
ciary  ,who  shall  bear  a  specified  relation  to  him,  is  prospective  only- 
and  has  no  effect  on  a  contract  theretofore  made,  notwithstanding 
such  member  upon  joining  the  association  had  agreed  to  conform  in  afi 
respects  to  the  laws,  rules  and  usages  of  the  order  then  in  force  or 
which  might  thereafter  be  adopted  by  the  same."  Emmons  vs.  Su- 
preme Conclave,  I.  O.  //.,  115 

2.  Where  it  is  a  condition  of  a  fire  insurance  policy  that  if  the  sub- 
ject of  the  insurance  is  a  manufacturing  establishment  and  shall  cease 
to  be  operated  for  more  than  ten  consecutive  days,  the  policy  shall  be- 
come void;  the  plaintiff,  in  an  action  on  such  policy,  cannot  recover 
if  it  appears  from  the  testimony  presented  by  him  that  the  property 
insurcKi  was  a  manufacturing  establishment  which  ceased  to  be 
operated  for  more  than  ten  consecutive  days  immediately  preceding 
the  fire.     Downs  vs.  German  Alliance  Insurance  Co.  et  ai,  166. 

3.  Where  the  adjuster  of  a  fire  insurance  company  who  is  clothed 
with  authority  to  adjust  and  settle  clsdms  said  to  the  insured,  after  the 
fire — "make  a  list  of  the  goods, with  the  cost  and  value  as  near  as  possi- 
ble, and  I  will  come  back  in  a  week  or  two  and  settle;"  and  so  spoke 
and  acted  as  to  induce  in  the  mind  of  an  ordinarily  reasonable  person 
the  belief  that  no  further  steps  were  necessary  to  be  taken  in  the  mat- 
ter of  proofs  of  loss;  and  the  insured  relied  upon  such  statements  of 
the  adjuster  and  for  such  reason  did  not  furnish  proofs  of  loss,  such 
facts  and  conditions  would  amount  to  a  waiver,  on  the  part  of  the 
company,  of  proof  of  loss.     Reed  vs.  Insurance  Co.,  204. 

4.  By  the  acceptance  of  a  policy  of  insurance  the  provisions  there- 
of, including  the  furnishing  of  proofs  of  loss,  become  a  part  of  the  con- 
tract, and  the  measure  of  the  rights  and  liabilities  of  the  parties 
thereto.  It  is  competent,  however,  for  the  company  to  waive  such 
proofs  of  loss,  and  it  is  not  in  all  cases  necessary  that  such  waiver 
should  be  in  writing  and  endorsed  upon  or  attached  to  the  poUcy. 
Such  waiver  may  be  proved  by,  or  inferred  from  the  acts  and  conduct 
of  the  insurer,  or  its  duly  authorized  agents.     Id. 
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INSURANCE  CONTRACT.— ConiinM^J. 

5.  In  considering  the  provisions  of  policies  of  insurance  rdating  to 
matters  required  to  be  done  bv  the  insured,  subsequent  to  the  loss, 
which  do  not  alter  the  risk  of  tne  insurer  or  incerase  the  liability,  it  is 
the  prevailing  practice  of  the  courts  to  give  to  such  provisions  a  con- 
struction favorable  to  the  insured  so  far  as  the  same  can  be  reasonably 
done.     Id. 

6.  The  insurance  laws  of  Delaware  do  not  affect  a  contract  of  in- 
surance made  in  good  faith  in  a  foreign  State,  and  do  not  apjdv  to 
such  a  contract.  If  they  did  they  would  be  tmconstitutional  and  in- 
operative, becatise  they  could  not  deprive  a  citizen  of  his  right,  in 
good  faith,  to  make  a  contract  of  insurance  out  of  the  State  up<Hi  his 
property  even  though  it  may  be  situated  within  the  limits  of  the 
State.     Atlas  Mut.  Ins.  Co.  vs.  Fisheries  Co.,  256. 

INTENT. 

The  general  rule  is  that  drunkenness  is  no  excuse  for  crime.  The 
question  of  the  degree  of  the  allied  intoxication  of  the  defendant  at 
the  time  of  the  alleged  murder,  as  well  as  the  condition  of  mind,  and 
mental  capacity  from  that  cause,  to  form  a  specific  intent  or  deliberate 
design  to  fdll,  is  to  be  decided  by  the  jury  upon  all  the  evidence  before 
them  on  that  subject.     State  vs.  Adams,  et  al.,  178. 

2.  All  homicides  with  a  deadly  weapon  are  presumed  to  be  mali- 
cious until  the  contrary  appears  from  the  evidence,  and  the  burden  of 
proof  to  the  contrary  lies  on  the  accused,  as  the  natural  and  probable 
consequences  of  the  act  are  presumed  by  law  to  have  been  mtended 
by  the  person  using  a  deadly  weapon.     State  vs.  Johns,  174. 

3.  The  usual  and  probable  consequences  of  the  act  are  presumed 
in  law  to  have  been  intended  by  the  person  using  a  deadly  weapon. 

State  vs.  Uzzo,  212. 

4.  Words  which  represent  a  person  as  dishonest  or  dishonaroble, 
and  guilty  of  such  disgraceful  conduct  as  would  bring  him  into  public 
contempt,  are  libellous,  and  actionable  per  se.  When  such  woxxis  are 
published  the  law  presumes  malice,  and  that  the  person  to  whom 
they  refer  has  sustained  damage  from  the  publication  of  the  libeUous 
matter.  It  is  not  necessary  to  a  recovery  by  the  plaintiff  that  he 
should  prove  any  special  damages,  or  any  actual  intent  or  desire  on 
the  part  of  the  defendant  to  injure  the  plaintiff  by  the  publication. 
Todd  vs.  Every  Evening  P.  Co.,  233. 

5.  Even  though  the  publication  complained  of  is  libellous,  and  un- 
justifiable in  law,  the  jury  may  take  into  consideration,  in  mitigation 
of  damages,  any  and  all  facts  and  circumstances  disclosed  by  the 
evidence,  which  tend  to  show  that  the  article  was  published  with  a 
proper  motive,  and  without  intent  or  desire  to  injure  the  plaintiff.     Id . 

6.  Where  a  store  has  been  recently  broken  and  entered  into  in 
which  goods  are  kept,  and  such  goods.or  any  part  of  them,  are  then  and 
there  stolen,  the  subsequent  possession,  soon  thereafter,  of  such  goods 
by  a  person  is  prima  facie  evidence  of  the  commission  of  the  breaking 
and  entering  as  well  as  of  the  intent  for  which  such  breaking  and  en- 
tering was  committed — that  is,  that  the  possessor  of  such  goods  is 
presumed  to  be  the  taker  and  therefore  committed  the  whole  crime; 
unless  he  satisfactorily  accounts  for  the  possession.  State  vs.  Wr^U 
et  al.,  251. 
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7.  If  the  finder  of  los^  property  knows  who  is  the  owner^  or  if 
from  any  mark  upon  it,  or  from  the  circimistances  tmder  which  it  was 
found,  tne  owner  could  reasonably  have  been  ascertained,  then  the 
fraudulent  conversion  of  the  property  to  the  finder's  use  is  sufficient 
evidence  to  justify  the  jurv  in  finding  the  felonious  intent  constitut- 
ing a  larceny,     otate  vs,  Dredden,  446. 

8.  In  order  to  determine  whether  the  defendant  knew  to  whom 
the  property  belonged  and  feloniously  intended  to  appropriate  it  to 
his  own  use  at  the  tune  he  received  it,  the  jury  may  consider  all  that 
was  said  and  done  by  the  prisoner,  or  by  others  m  his  presence  or 
hearing,  and  any  other  circumstances  which  would  indicate  what  his 
actual  knowledge  and  intentions  were.     Id, 

9.  Intent  defined.     State  vs.  Mills,  497. 

10.  In  order  to  convict  the  defendant  of  obtaining  money  by  false 
pretenses  the  State  must  prove,  (1)  that  the  defendant  Imowingly 
made  the  false  pretense;  (2)  that  he  made  scuh  pretense  with  intent 
to  cheat  and  defraud  the  company;  (3)  that  by  such  pretense  he  act- 
ually did  cheat  and  defraud  the  company,  and  did  obtain  from  it 
thereby  the  money,  it  being  the  property  of  said  company.  State  vs, 
Briscoe,  401. 

11.  A  false  pretense  is  such  a  false  representation  of  a  fact,  past  or 
existing  by  a  person  who  knows  it  to  be  untrue  as  is  adopted  or  calcu- 
lated to  induce  the  person  to  whom  it  is  made  to  part  with  something 
of  value.  It  may  consist  in  any  act,  word,  symbol  or  token  calcu- 
lated to  deceive  another,  and  knowingly  and  designedly  employed 
with  intent  to  defraud  another  of  money  or  other  personal  property. 
The  intent  is  an  essential  element  of  the  offense,  and  may  be  proved 
either  by  direct  or  circumstantial  evidence.     Id. 

INTENTION  OF  TESTATOR.—See  Will. 

INTEREST,  WHEN  ALLOWED.— See  Jury. 

INTEREST  OF  JUROR  IN  VERDICT.— See  Jury. 

INTOXICATING  LIQUORS. 

1.  The  recommendation  of  an  applicant  for  a  license  to  sell  in- 
toxicating liquors  must  have  been  read  by,  or  to,  each  signer  thereof, 
even  though  there  were  more  than  twelve  sixers.     In  re  Veasey,  52. 

2.  In  an  application  for  a  Hcense  to  sell  intoxicating  liquors,  the 
description  of  tne  place  where  it  was  intended  to  sell  same;  held  to  be 
sufficient.     In  re  Lofland,  263. 

3.  In  the  trial  of  a  person  indicted  for  selling  intoxicating  liquor 
unlawfully  the  burden  is  on  the  defendant  to  show  that  he  was 
licensed,  and  therefore  not  selUng  illegally.  The  indictment  will  not 
be  quashed  because  it  fails  to  aver  the  sale  without  a  license.  State 
vs,  Polk,  456. 

4.  A  sale  is  the  delivery  of  an  article  to  another  for  a  consideration 
either  money  or  other  valuable  thing.  If  the  jury  believe  that  the 
prosecuting  witness  got  the  whiskey  in  question  and  laid  down  the 
money  on  the  table  in  the  defendant's  presence  and  house  as  pay- 
ment for  it,  then  the  verdict  should  be  guilty,  whether  the  defendant 
accepted  the  money  then  or  afterwards,  unless  he  had  a  license  to  selL 
Id 
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INTOXICATING  LIQVORS.—Continued. 

5.  In  cases  where  it  is  not  perfectly  manifest  that  the  person  seek- 
ing to  obtain  intoxicating  lic^uor  from  a  licensed  dealer  is  twenty-one 
years  of  age,  such  dealer,  his  agent  or  servant,  is  bound  to  use  all 
reasonable  means  to  ascertain  whether  the  person  desiring  the  liquor 
is  in  fact  twenty-one  years  of  age.     State  vs.  SaJkowski,  472. 

6.  In  many  cases  a  li^or  de^er  would  not  meet  the  reqiiirements 
of  the  act  by  simply  askmg  a  person  applying  for  intoxicating  liquor 
if  he  or  she  is  twenty-one  years  of  age,  and  relying  upon  an  affirma- 
tive answer,  make  a  sale  to  one  tmder  twenty-one  years  of  age.     Id. 

7.  A  person  may  be  prosecuted  by  the  State  as  often  as  he  may  be 
charged  with  the  commission  of  a  specific  offense.  And  an  unlawful 
sale  of  intoxicating  liquor  to  two  or  more  minors  would  constitute  as 
many  distinct  offenses  notwithstanding  such  sale  was  at  the  same 
time.  A  sale  to  two  minors  could  not  properly  be  chaxged  in  the 
same  indictment  no  more  than  could  the  murder  of  two  persons  be 
charged  in  the  same  indictment.     Id. 

8.  If  one  person  delivers  an  article  of  property  to  another  and 
receives  pay  tnerefor,  no  other  person  being  known  to  the  buyer  in  the 
transaction,  the  person  who  delivers  the  article  is  presumed  to  be  the 
seller.     State  vs.  Russell,  573. 

9.  Under  the  statute  (Chap.  65  Vol  24  Laws  of  Delaware)  known 
as  the  Local  Option  Law,  if  a  person  sells  spirituous  liquor  to  another, 
whether  acting  for  himself  or  as  the  agent  for  another,  and  whether 
the  whiske)r  belongs  to  himself  or  to  some  other  person,  if  he  effects 
the  sale  he  is  guilty  of  a  violation  of  the  statute.     Id. 

10.  Even  though  the  jury  should  believe  that  the  defendant  was 
acting  as  the  agent  or  messenger  of  the  prosecuting  witness  when  he 
delivered  to  him  whiskey,  nevertheless  if  they  should  believe  that  he 
was  at  the  same  time  acting  as  the  agent  or  representative  of  the 
owner  of  the  whiskey,  or  was  himself  the  owner,  and  effected  the  sale 
thereof,  he  would  be  guilty  of  a  violation  of  the  statute.     Id. 

See  Local  Option  Act. 

INTOXICATION. 

1.  The  general  rule  is  that  drunkenness  is  no  excuse  for  crime. 
The  question  of  the  degree  of  the  alleged  intoxication  of  the  defendant 
at  the  time  of  the  alleged  murder,  as  well  as  the  condition  of  mind, 
and  mental  capacitor  from  that  cause,  to  form  a  specific  intent  or  de- 
liberate design  to  kill,  is  to  be  decided  by  the  jury  upon  all  the  evi- 
dence before  them  on  that  subject.     State  vs.  Adams,  178. 

2.  The  voluntary  intoxication  of  the  person  injured  may  be  con- 
sidered by  the  jury  m  determining  whether  such  person  at  the  time  of 
the  accident,  was  taking  such  care  of  his  safety  as  would  be  required 
of  a  reasonably  prudent  man  under  the  circumstances.  To  consider 
this  question  at  all,  however,  the  jury  should  be  satisfied  that  at  the 
time  of  the  accident  the  plaintiff  was  intoxicated,  and  that  by  reason 
of  such  intoxication  he  failed  to  take  such  reasonable  care  of  his 
safety  as  the  circumstances  required.     Heinel  vs.  Peoples  Ry.,  428. 

INVOLUNTARY  MANSLAUGHTER.—See  Manslaughter,  4. 

ISSUE  FROM  CHANCELLOR. 

In  a  trial  by  a  jury  of  an  issue  sent  from  the  chancellor,  depositions 
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ISSUE  FROM  CHANCELLOR—Continued. 

of  witnesses,  examined  and  cross  examined  before  the  examiner  in  the 
Court  of  Chancery  in  the  same  case  in  which  the  issue  had  been  framed 
— said  deponents  havingj  since  died — may  be  read  to  the  jury. 
Rogers  vs.  Rogers,  267. 

JEOPARDY. 

1.  In  an  indictment  for  larceny,  the  property  alleged  to  have  been 
stolen  was  stated  to  be  the  property  of,  Joseph  Bancroft  Sons'  Comp- 
any." At  the  trial  it  appeared  from  the  States  evidence  that  it  was 
the  property  of  "Joseph  Bancroft  and  Sons'  Company."  The  State 
permitted  to  enter  a  nolle  prosequi.     State  vs.  Dougherty,  398. 

2.  At  a  subsequent  trial  upon  an  indictment  which  charged  that 
the  property  alleged  to  have  been  stolen  was  the  propertv  of  Joseph 
Bancroft  and  Sons'  Company,"  the  defendant  contended  that  he 
could  not  be  convicted  because  he  had  been  put  in  jeopardy  for  the 
same  offense  in  the  former  case :  Held  that  the  defendant  was  not  in 
jeopardy  tmder  the  orif^inal  indictment  within  the  contemplation  of 
the  Constitution  of  this  State.     Id. 

JOINT  ACTION.— See  Action,  Right  op. 

JOINT  DEFENDANTS.— See  Husband  and  Wipe;  Joint  Indict.ment. 

JOINT  INDICTMENT. 

1.  Defendants  jointly  indicted  for  murder  of  the  first  degree. 
State  vs.  Adams  et  al.,  178. 

2.  A  person  may  be  prosecuted  by  the  State  as  often  as  he  may  be 
charged  with  the  commission  of  a  specific  offense.  And  an  unlawful 
sale  of  intoxicating  liquor  to  two  or  more  minors  would  constitute  as 
many  distinct  offenses  notwithstanding  such  sale  was  at  the  same 
time.  A  sale  to  two  minors  could  not  properly  be  charged  in  the 
same  indictment  no  more  than  could  the  miirder  of  two  persons  be 
charged  in  the  same  indictment.     State  vs.  Salkowski,  472. 

See  Indictment. 

JOINT    POSSESSION    OF    STOLEN    GOODS 

If  shortly  after  the  commission  of  the  alleged  offense,  the  stolen 
goods,  or  any  part  of  them,  were  found  in  the  joint  possession  of  the 
accused  and  another  who  was  indicted  with  him,  the  jury  may  draw 
from  such  possession  the  same  inference  of  guilt  as  to  the  accused,  as  if 
they  had  been  fonud  in  his  sole  possession  State  vs.  Wright  et  al.,  251. 
See  Possession  op  Goods  Recently  Stolen. 

JUDGMENT. — See  Appeal;  Certiorari;  Justice  op  Peace. 

JUDGMENT  BY  CONFESSION. 

The  record  of  the  Justice  disclosed  that  the  defendant  and  plaintiff 
were  both  present,  "and  the  defendant  acknowledging  the  debt, 
after  hearing  the  proofs  and  all^ations  and  maturely  considering  the 
same  judgment  is  given"  etc.  Held  that  even  though  it  should  be  as- 
sumed that  the  words  "acknowledging  the  debt"  are  in  legal  effect  a 
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JUDGEMENT  BY  CONFESSION,— Coniinued, 

confession  of  judgment,  yet  it  not  clearly  appearing  that  the  Justice 
rendered  the  moment  upon  such  confession,  he  having  heard  the 
proofs  and  allegations,  the  motion  to  dismiss  the  appeal  should  be 
refused.     Burke  vs.  Silcox,  102. 

JUDICIAL  NOTICE. 

The  court  will  not  take  judicial  notice  of  the  f  act^that  a  person  who 
was  appointed  by  a  Justice  as  one  of  the  referees  in  a  case,  was  a  con- 
stable of  the  coimty.     Jacoby  vs.  Bolen,  240. 

JUDICIAL  POLICY. 

The  policy  of  the  Court  with  respect  to  disregarding  a  prior  ruling, 
stated.    State  vs.  Wolf,  323. 

JUDICIAL  PROCEEDING.— See  Libel. 

JURISDICTION  OF  COURT. 

1.  The  Court  does  not  lose  jurisdiction  of  a  case  by  the  mere  endmg 
of  a  term  of  court  and  the  failure  of  the  Attomey-CJcneral  to  formaDy 
move  for  a  continuance.     State  vs.  Tyre,  343. 

2.  Under  our  practice  such  conduct  (adultery)  on  the  part  of  the 
complainant  is  simply  a  matter  of  defence  and  does  not  clothe  the 
court  with  jurisdictton  independently  of  the  original  petition,  and 
such  defence  should  be  set  forth  in  an  answer,  as  ddined  m  the  quota- 
tion made  from  2  WooUey  on  Delaware  Practice.  Banks  vs.  Banks,  442. 

JURISDICTION  OF  JUSTICE. 

1.  If  a  plaintiff  brings  a  suit  in  the  Superior  Court  upon  a  cause  of 
action  cognizable  before  a  Justice  of  the  Peace  and  shall  not  recover 
more  than  fifty  dollars  besides  costs,  and  has  not  filed  the  affidavit  re- 
quired by  the  statute,  he  cannot  recover  costs.  Oral  testimon]^  will 
be  admitted  to  show  that  the  cause  of  action  was  within  the  jurisdic- 
tion of  a  Justice  of  the  Peace.  What  are  proper  costs,  and  by  whom 
they  are  to  be  paid,  is  for  the  Court,  and  not  the  Jury,  to  determine; 
and  the  time  to  so  determine  rests  in  the  discretion  of  the  Court. 
Adkins  &  Co.  vs.  Campbell,  96. 

2.  The  record  of  the  Justice  failed  to  state  that  the  referees  ap- 
pointed by  him  were  judicious  and  impartial  men  of  the  coun^. 
Held  that  although  irregular  it  was  not  jurisdictional  to  fail  to  state 
such  fact.  The  presumption  is  that  the  Jtistice  did  his  duty  unless  it 
appears  to  the  contrary  from  the  record.     Jacoby  vs.  Bolen,  240. 

3.  A  cause  of  action  stated  to  be  '*An  action  brought  for  compen- 
satory damages  for  neglect  of  an  agreement  for  labor  or  work  to  be 
performed  by  the  defendant,"  is  not  within  the  jurisdiction  of  the 
Justice.     Coulbourn  vs.  Moore,  460. 

JURORS.— See  Jury. 

JURY. 

1.  The  jury  may  allow  interest  on  the  amount  assessed  as  damages 
from  the  Ume  the  property  arrived  at  place  of  destination  and  was 
tendered  to  the  plamtift.     Carpenter  vs.  B.  &  O.  R.  R.,  15. 
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2.  If  a  plaintiff  brings  a  suit  in  the  Superior  Court  upon  a  cause  ot 
action  cognizable  before  a  Justice  of  the  Peace  and  shall  not  recover 
more  than  fifty  dollars  besides  costs,  and  has  not  filed  the  affidavit  re- 
quired by  the  statute,  he  cannot  recover  costs.  Oral  testimon^r  will 
be  admitted  to  show  that  the  cause  of  action  was  within  the  juris- 
diction of  a  Jtistice  of  the  Peace.  What  are  proper  costs,  and  by 
whom  they  are  to  be  paid,  is  for  the  Court,  and  not  the  Jury,  to  deter- 
mine; and  the  time  to  so  determine  rests  in  the  discretion  of  the  Court. 
Adkins  &  Co.  vs.  Campbtll,  96. 

3.  Panel  of  petit  jurors  quashed.     In  re  motion  to  quash  same,  171 

4.  It  is  for  tne  jury  to  determine  how  much  weight  and  credit  is  to 
be  given  to  any  confession  of  the  accused,  after  considering  all  the 
circumstances  connected  therewith;  and  in  like  manner  it  is  for  them 
to  determine  the  weight  of  the  evidence  as  to  the  alleged  flight  of  the 
defendant  from  the  State  immediately  after  the  homicide,  considering 
therein  his  motive  and  reason  therefor  as  disclosed  by  the  testimony. 
State  vs.  Adams  et  al.,  178. 

5.  It  is  of  no  consequence  when,  or  for  what  purpose,  the  note  was 
originally  made,  if  both  parties  agree  that  it  is  tne  note  referred  to  in 
the  agreement.  The  junr  should  treat  it  precisely  as  if  it  bore  even 
date  with,  and  was  made  at  the  same  time  as  the  agreement,  and 
for  the  sole  purpose  stated  therein.     Staunton  vs.  Smith,  193. 

6.  It  is  for  the  jtiry  to  say,  tmder  the  evidence,  whether  another 
note  given  by  the  defendant  to  the  plaintiff  was  given  and  accepted 
in  payment  or  renewal  of  the  note  originally  given.     Id. 

7.  If  the  stolen  goods  were  found  upon  the  premises  of  which  the 
accused  was  the  tenant,  and  it  is  proved  that  he  was  on  said  premises 
the  morning  next  after  the  alleged  offense  was  committed,  the  jury 
may  infer  that  the  goods  were  upon  the  premises  with  the  knowledge 
of  the  accused,  and  that  they  were  in  fact  in  his  possession,  unless  the 
evidence  warrants  the  jury  in  inferring  the  contrary.  State  vs, 
Wright  et  al.,  251. 

8.  If  shortiy  after  the  commission  of  the  allied  offense,  the  stolen 
goods,  or  any  part  of  them,  were  found  in  the  joint  possession  of  the 
accused  and  another  who  was  indicted  with  him,  the  jury  may  draw 
from  such  possession  the  same  inference  of  guilt  as  to  the  accused,  as 
if  they  had  been  found  in  his  sole  possession.     Id, 

9.  In  every  action  for  negligence  two  things  are  requisite  to  en- 
titie  the  plaintiff  to  a  recovery;  (1)  negligence  on  the  part  of  the  de- 
fendant; and  (2)  due  care  on  the  part  of  the  plaintiff.  In  every  such 
action,  the  question  "Whose  negligence  was  the  proximate  cause  of 
the  injtuy  complained  of  ?"  is  one  which  must  be  determined  from  the 
evidence,  imder  all  the  facts  and  circtmistances  of  the  particular  case. 
If  there  is  any  evidence  of  neghgence  on  the  part  of  the  defendant, 
upon  which  the  jtxry  can  properly  find  a  verdict,  or  if  the  conclusion  to 
be  drawn  therefrom  is  debatable,  or  rests  in  doubt,  though  the  facts 
are  tmdisputed,  or  if  the  evidence  is  conflicting  in  regard  to  any  partic- 
ular fact,  the  case  should  be  submitted  to  the  jury.  The  wil.  City 
Ry.  vs.  White,  363. 

10.  If  the  finder  of  lost  property  knows  who  is  the  owner,  or  if, 
from  any  mark  upon  it,  or  from  the  circumstances  under  which  it  was 
fotmd,  the  owner  cotild  reasonably  have  been  ascertained,  then  the 
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fraudulent  conversion  of  the  property  to  the  finder's  use  is  sufficient 
evidence  to  justify  the  jtiry  in  finding  the  felonious  intent  constituting 
a  larcenv.     State  vs.  Dredden,  446. 

11.  The  degree  of  credit  which  ought  to  be  given  to  the  testimony 
of  an  accomphce  is  a  matter  exclusively  withm  the  province  of  the 
jtiry.  Great  caution  in  weighing  such  testimony  is  dictated  by  pru- 
dence and  good  reason.  A  jury  may  convict  upon  the  uncorrobaiated 
testimony  of  an  accomplice,  yet  the  better  rule  is  that  a  conviction 
should  not  be  had  unless  such  testimony  is  corroborated  either  by 
direct  or  circtunstantial  evidence.  A  jury  may  convict  upon  the  testi- 
mony of  an  accomplice  if  they  are  satisfied  from  all  the  facts  and  cir- 
cumstances of  the  case,  beyond  a  reasonable  doubt,  that  it  is  true, 
without  any  confirmation  of  such  testimony  And  in  such  a  case, 
it  would  be  their  duty  to  do  so.     Stat«  vs.  Stewart  et  al.,  435. 

12.  When  the  facts  are  in  dispute  the  question  of  reasonable  time 
should  be  submitted  to  the  iury.  What  constitutes  a  reasonable 
time  may  be  determined  by  the  nature  of  the  article  sold,  the  usual 
course  of  the  particular  business  or  trade,  and  other  circumstances 
relevant  to  the  time  of  the  recission  of  the  sale  or  return  of  the  articles 
sold.  Reasonable  time  means  without  undue  delay  and  with  as  much 
promptitude  and  despatch  as  the  circumstances  of  the  case  will  ad- 
mit.    Coverdale  vs.  Rtckards  &  Watson,  467 

13.  In  an  action  against  the  city  of  Wilmmgton  tor  personal  in- 
juries, a  citizen  is  not  mcompetent  to  serve  as  a  juror  be<^use  he  is  a 
citizen  of  the  municipality  and  therefore  interested  as  a  taxpayer  in 
any  verdict  that  might  be  rendered  against  the  city.  Anderson  vs. 
Wtlmington,  485. 

14.  The  question,  whether  the  persons  engaged  in  loading  iron 
colums  on  a  car  were,  or  were  not,  the  fellow  servants  of  the  plaintiff 
engaged  in  painting  the  iron  column  which  was  first  placed  on  the  car, 
submitted  to  the  jury  for  determination.  Valente  vs.  American 
Bridge  Co.,  556. 

15.  Where  the  depositor,  a  dredging  company,  whose  business  was 
conducted  in  different  parts  of  the  United  States,  widely  remote  from 
each  other,had  its  chief  place  of  business  and  office  in  the  city  of  Wilm- 
ington, Delaware,  where  was  situated  the  bank  which  was  its  sole  de- 
pository and  banker,  and  the  secretary  of  the  dredging  company 
made  all  the  deposits  and  filled  up  all  the  checks  of  the  company, 
which  the  treasurer  signed,  and,  under  a  by-law  of  the  company,  was 
alone  authorized  to  sign,  which  by-law  was  known  to  the  bank;  and 
the  secretary  fraudulently  altered  checks  filled  up  and  sent  by  him 
to  the  treasurer,  who  signed  and  returned  them  to  him  for  di^ribu- 
tion,  by  striking  out  the  words  **or  order"  or  **to  the  order  of  in  the 
checks,  and  inserting  the  words  *'or  bearer*'  in  such  a  manner  that  the 
alterations  were  plain  and  palpable,  so  as  to  indicate  that  they  were 
made  after  the  checks  were  made  out  and  signed,  and  got  the  cash  on 
^ose  checks;  and  where  there  was  furthermore  evidence  that  such 
alterations  excited  the  suspicions  or  curiosity  of  the  bank  ofiScers 
sufficiently  to  cause  them  to  ask  why  they  were  made,  and  the  only 
reason  given  by  the  secretary  who  got  the  money  was  that  "The  pBjec 
desired  the  currency,"  held;  that  it  was  not  for  the  Court  to  say 
whether  the  evidence  bearing  upon  the  question  of  the  negligence  or 
wint  of  due  and  reasonable  care  on  the  part  of  the  bank  in  the  pay- 
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ment  of  the  altered  checks  was  strong  or  weak,  when  taken  in  connect- 
ion with  other  evidence  tending  to  show  that  the  method  in  which 
the  business  of  the  dredging  company  was  conducted  was  such  as  to 
justify  the  officers  of  thae  bank  in  believing  that  the  secretary  was 
authorized  to  so  alter  checks  and  get  the  money  on  them  was  such  con- 
duct as  was  calculated  to  mislead  the  bank^and  so  facilitate  the  perpe- 
tration of  the  fraud  and  constituted  the  proximate  cause  of  the  loss, 
but  that  the  evidence  should  go  to  the  jury  under  careful  instruction 
from  the  Court.  National  Dredging  Co.  vs.  Farmers  Bank,  680. 
See  Verdict. 

JUSTICE  OF  PEACE. 

1.  The  record  of  the  Justice  failed  to  state  that  the  referees  ap- 
pointed by  him  were  judicious  and  impartial  men  of  the  county. 
Held  that  although  irregular  it  was  not  jurisdictional  to  fail  to  state 
.  uch  fact.  The  prestunption  is  that  the  Justice  did  his  duty  unless 
it  appears  to  the  contrary  f  *  om  the  recorcf.     Jacohy  vs.  Bolen,  240. 

2.  The  statute  {Code  754),  which  provides  what  security  shall  be 
re<)uired  in  taking  an  appeal  from  a  Justice  of  the  Peace,  is  fully  com- 
plied with  when  either  one  or  more  sureties  sign  the  appeal  bond. 
Richardson  vs.  National  Bank  etc.,  385. 

3.  Within  his  statutory  jurisdiction  the  authority  of  a  Justice 
of  the  Peace  is  just  as  complete,  for  all  purposes  of  heanng  such  cases, 
determining  or  deciding  them,  and  making  up  his  record,  as  is  the 
authority  of  this  Cotirt.  While  the  better  practice  would  be  for  the 
Justice  to  sign  his  record.yet  it  is  not  essential  to  the  validity  of  a  judg- 
ment rendered  by  him  that  he  should  sign  it,  in  the  absence  of  a  statu- 
tory provision  requiring  his  signature.  While  our  statute  sets  out 
what  is  essential  to  constitute  a  valid  docket  entry,  it  is  silent  upon 
the  matter  of  signing  it.     Johnson  vs.  The  State,  450. 

4.  A  cause  of  action  stated  to  be  **An  action  brought  for  compen- 
satory damages  for  neglect  of  an  agreement  for  labor  or  work  to  be 
performed  by  the  defendant,'*  is  not  within  the  jurisdiction  of  the 
jtistice.     CotUbourn  vs.  Moore,  460. 

5.  When  the  record  of  the  Justice  does  not  negative  the  excep- 
tions contained  in  the  statute,  and  show  that  the  worldly  business 
which  it  is  alleged  was  performed  was  not  a  work  of  necessity  or 
charity,  the  judgment  below  will  be  reversed.     Wright  vs.  State,  461. 

See  Appeal;  Certiorari;  Jurisdiction  op  Justice;  Record  op 
Justice. 

KNOWLEDGE. — See    Bank    and    Depositor;    Guilty    Knowledge; 
Master  and  Servant;  Presumption  op  Knowledge 

LANDLORD  AND  TENANT. 

Chattels  bound  by  a  chattel  Mortgage  were  moved  to  the  farm  of 
A.  B.  by  the  mortgagor,  the  tenant  of  said  farm,  and  subsequent- 
ly distrained  by  A.  B.  for  rent.  They  were  sold  by  the  Constable 
under  the  distraint,  and  the  proceeds  applied  to  the  landlord's  claim 
for  rent.  Held  that  such  application  of  the  proceeds  was  proper  and 
legal,  under  the  ruling  made  by  the  Court  in  the  case  of  rord  vs. 


legal,  u 
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CJeuell,  9  Hous.  179.     Davidson  vs.  Frick,  26. 
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LARCENY. 

1.  There  need  not  be  first  an  act  of  severance  of  property  from  its 
connection  with  the  realty,  and  after  that  an  actual  separate  and  <^ 
tinct  act  of  taking  and  carrying  away,  to  constitute  a  severance  and 
larceny,  but  the  act  of  taking  and  holding  and  canying  away,  at  and 
from  tne  instant  of  separating  it  from  its  connection  with  the  resJty — 
that  is,  the  one  continuous  transaction  of  detaching  it,  retaining  pos- 
session of  it  and  carrying  it  away,  with  intent  to  commit  larcenv, — 
amotmts  to  a  severance  in  law,  although  the  severance  and  the  taking 
and  carrying  away  are  one  continuous  transaction.  The  Ruling  in 
the  case  of  State  vs.  Hall,  5  Hair.  492,  departed  from.  StaU  vs.  Wo^, 
t323. 

2.  In  an  indictment  for  larceny,  the  property  allied  to  have  been 
stolen  was  stated  to  be  the  property  of,  Joseph  Bancroft  Sons'  Comp- 
any." At  the  trial  it  appeared  from  the  States  evidence  that  it  was 
the  property  of  "Joseph  Bancroft  and  Sons'  Company."  The  State 
permitted  to  enter  a  nolle  prosequi.    State  vs,  Dougherty,  398 

3.  At  a  subsequent  trial  upon  an  indictment  which  chturged  that 
the  property  alleged  to  have  been  stolen  was  the  property  of  Joseph 
Bancroft  and  Sons'  Company,"  the  defendant  contended  that  be  cotUd 
not  be  convicted  because  he  had  been  put  in  jeopardy  for  the  same 
offense  in  the  former  case :  Held  that  the  aef end^t  was  not  in  jeopardjr 
under  the  original  indictment  within  the  contemplation  of  the  Consti- 
tution of  this  State.     Id. 

4.  In  order  to  show  they  were  engaged  generally  in  the  commissioo 
of  larceny,  a  witness  was  asked  by  uie  State  at  the  trial  what  be  and 
the  defendant,  had  driven  into  the  country  for  on  a  Saturday  ni^t 
following  the  theft;  held  not  admissible.     StaU  vs.  Stewart  et  a/.,  435. 

5.  The  degree  of  credit  which  ought  to  be  given  to  the  testimony  of 
an  accomplice  is  a  matter  exclusively  within  the  province  of  tiie  jury. 
Great  caution  in  weighing  such  testimony  is  dictated  by  prudence  and 
good  reason.  A  jury  may  convict  upon  the  uncorroborated  testi- 
mony of  an  accomplice,  yet  the  better  rule  is  that  a  conviction  should 
not  be  had  unless  such  testimony  is  corroborated  either  by  direct  or 
circumstantial  evidence.  A  jury  may  convict  upon  the  testimony  of 
an  accomplice  if  they  are  satisfied  from  all  the  facts  and  circumstances 
of  the  case,  beyond  a  reasonable  doubt,  that  it  is  true,  without  any 
confirmation  of  such  testimony.  And  is  such  a  case,  it  wonld  be 
their  duty   to  do  so      Id 

6.  If  the  finder  of  lost  property  knows  who  is  the  owner,or  if, 
from  any  mark  upon  it,  or  from  the  circumstances  under  which  it  was 
found,  the  owner  cotdd  reasonably  have  been  ascertained,  thai  the 
fraudulent  conversion  of  the  property  to  the  finder's  use  is  safficient 
evidence  to  justify  the  jury  in  finding  the  felonious  intent  constituting 
a  larceny      State  vs.  L>redden,44Q. 

7  If  the  defendant  was  not  an  actual  finder  of  the  property,  yet  it 
at  the  time  he  received  it  from  the  finder  he  knew  or  the  drcumstances 
then  existing  were  such  as  to  reasonably  inform  him,  who  the  owner 
was,  and  notwithstanding  such  knowl^lge,  or  means  of  knowledge, 
he  appropriated  the  property  to  his  own  use  without  the  consent  of 
the  owner,  he  would  be  piilty  of  larceny.     Id. 

8  In  order  to  determme  whether  the  defendant  knew  to  idiom 
the  property  belonged  and  feloniously  intended  to  appropriate  it  to 
his  own  use  at  the  time  he  received  it,  the  jury  may  consider  all  that 
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was  said  and  done  by  the  prisoner,  or  by  others  in  his  presence  or 
hearing,  and  any  other  circumstances  whach  would  indicate  what  his 
actual  knowledge  and  intentions  were     Id 

9  The  defendant  was  indicted  for  the  larceny  of  a  bag  of  com. 
The  prosecuting  witness  testified  that  he  thought  the  com  was  his 
but  could  not  swear  to  it  The  wife  of  the  imsoner  testified  that  she 
had  gone  to  the  house  of  the  prosecuting  witness  with  her  husband, 
who  said  to  her  that  he  wanted  her  to  go  up  and  engage  the  prosecut> 
ing  witness  in  conversation  while  he  went  down  to  the  pig  pen  and  got 
the  bag  of  com  which  the  colored  boy  had  put  out  for  him.  Held 
that  there  was  suflScient  evidence  of  the  prisoner's  guilt  to  be  sub- 
mitted to  the  jury.     State  vs.  Bailey,  465. 

See  Breaking  and  Entering  Store. 

LATENT  DANGER. 

Where  an  unskilled  servant  is  directed  by  the  master  to  perform 
dangerous  work  with  which  he  is  not  acquainted,  and  where  the  dan- 
gers are  latent,  that  is,  not  manifest  or  apparent,  it  is  the  duty  ofthe 
master  to  instruct  such  servant  as  to  his  duties,  and  to  give  warning 
respecting  the  danger.  It  is  also  the  duty  of  the  master  to  see  that 
the  ntmiber  of  servants  engaged  upon  any  particular  work  is  sufficient 
to  secure  the  reasonable  safety  of  each  of  them.  Coughlan  vs.  P.  B. 
&  W.  R.  R.,  242. 

In  the  lawful  use  of  the  streets  of  a  city  a  pedestrian  is  not  bound 
to  hunt  for  latent  obstructions  or  dangers.  He  may  fairly  pre- 
sume that  they  are  in  a  reasonably  safe  condition  for  use,  in  the  ab- 
sence of  any  knowledge  to  the  contrary.  If,  however,  he  knows  of  the 
existence  of  the  danger,  or  under  the  circtmistances  oiight  to  know  of 
it,  and  with  such  knowledge  voluntarily  runs  into  the  danger,  he  as- 
stmies  all  the  risk  of  such  conduct.     White  vs-  Peoples  Ry.,  476. 

LEGAL  TITLE  TO  REAL  ESTATE  —See  Ejectment 

LEGISLATIVE  ACT.— See  Constitutional  Law 

LEGISLATIVE  INTENT. 

Where  the  Legislature  has  made  no  exception  to  the  positive  terms 
of  a  statute,  the  prestunption  is  that  it  intended  to  make  none,  and  it 
is  not  the  province  of  the  Court  to  do  so.  Lewis  vs.  Pawnee  BiWs 
eU.  Co.,  31b. 

LEGISLATIVE  POWER. 

1.  The  General  Assembly  has  power  to  submit  the  (question  of 
"License  or  no  License"  to  a  vote  of  the  people  at  a  special  election. 
State  vs.  Fountain  et  al.,  520. 

2.  It  is  not  a  condition  precedent  to  the  exercise  of  such  power 
that  a  maiority  of  the  members  in  each  House  from  the  districts  in 
which  such  question  is  to  be  submitted,  should  submit  a  request  as 
provided  in  Article  13  of  the  Constitution.    Id. 

3  The  Legislature,  acting  in  the  exercise  of  its  police  power,  is 
deemed  to  be  the  best  jud^e  of  what  laws  and  penalties  are  adequate 
and  proper  to  meet  conditions  existing  in  the  various  territorial  sub- 
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divisions  of  the  State;  but  such  laws  must  be  uniform  in  their  opera- 
tion on  all  the  citizens  in  the  terrtorial  subdivision.     Id 

LIBEL 

1.  However  much  publicity  may  have  attended  the  proceedngs, 
the  publication  of  which  by  the  defendant  constitutes  the  basis  of  me 
present  action,  they  were  from  their  inception  to  the  execution  and  de- 
livery of  the  bail  bond  wholly  preliminarv  and  exfarte,  and  afforded 
no  opportunity  to  the  defendant,  who  is  the  plaintiff  in  this  suit,  to  be 
heard  in  his  defense  to  the  charge  contained  m  the  affidavit.  It  nnist 
be  held  both  upon  authority  and  sound  public  policy  that  the  doc- 
trine of  privilege  cannot  be  extended  to  the  publication  of  such  pro- 
ceedings.    Toad  vs.  Every  Evening  P.  Co  ,  233. 

2  Words  which  represent  a  person  as  dishonest  or  dishonorable, 
and  guilty  of  such  disgraceful  conduct  as  would  bring  him  into  public 
contempt,  are  libellous,  and  actionable  per  se.  When  such  wonls  are 
published  the  law  presumes  malice,and  that  the  person  to  whom  they 
refer  has  sustained  damage  from  the  publication  of  the  libellous  mat- 
ter. It  is  not  necessary  to  a  recovery  by  the  plaintiff  that  he  should 
prove  any  special  damajges,  or  anv  actual  intent  or  desire  on  the  part 
of  the  defendant  to  injure  the  plaintiff  bv  the  publication      Id. 

3.  Exemplary  damages  are  given  only  where  express  malice  is 
proved  Such  malice  exists  where,  in  addition  to  the  pubUcation  of 
the  libellous  article,  it  is  shown  that  the  publication  was  made  want^ 
only,  maliciously,  and  with  intent  to  injure,  degrade  or  destroy  one's 
reputation.  Express  malice  is  never  presumed,  but  must  be  proved. 
In  determin  ng  whether  there  was  express  malice  the  jury  may  con- 
sider all  the  circumstances  surrounding  the  publication,  as  di^osed 
by  the  evidence,  which  tted  to  show  the  motive  or  spirit  which  act- 
uated the  publication,  including  any  information  or  knowledge  which 
the  defendant  possessed  or  had  the  means  at  hand  of  obtaining, 
touching  the  truth  or  falsit>r  of  the  charges  made      Id. 

4.  Even  though  the  publication  complained  of  is  libellous,  and  un- 
justifiable in  law,  the  jury  may  take  into  consideration,  in  mitigation 
of  damages,  any  and  all  facts  and  circumstances  disclosed  hy  the 
evidence,  which  tend  to  show  that  the  article  was  published  with  a 
proper  motive  and  without  intent  or  desire  to  injure  the  plaintiff.    Id. 

LICENSE  TO  SELL  INTOXICATING  LIQUOR.— See  Intoxicatimo 
Liquor. 

LICENSE  TO  SELL  REAL  ESTATE.— See  Real  Estate  Agent. 

LIEN  OF  MORTGAGE.— See  Mortgage. 

LIEN  OF  MUNICIPAL  TAXES. 

Said  lien  not  diverted  by  sale  made  by  Coimty  Treasurer  for  col- 
lection of  County  taxes.     Knowles  vs   Morris,  76 

LIFE    ESTATE. 

Under  the  will  the  trustee  is  directed  to  "apply  the  income  as 
received,  to  the  maintenance  and  support  of  my  aaughter  Ann  Jane 
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during  her  lifetime,  and  from  and  after  her  decease,  it  is  my  will  and 
I  direct  that  all  the  said  property,  money,  stock,"  etc.  ♦  ♦  ♦  ♦ 
"shaU  be  held  by  the  said  Thomas  A.  Kees  free  and  discharged  from 
the  aforesaid  trust,  to  and  for  the  use  of  the  heirs  and  assigns  of  the 
said  Aim  Jane  forever."  Held,  that  Ann  Jane  took  only  a  life  estate 
in  the  trust  property,  and  that  the  carpus  of  the  funds  after  her  de- 
cease went  to  her  heirs,  and  not  to  her  executors.  Jgy^n^s  vs.  Rees,  504. 

LIMITATION  OF  ACTIONS. 

1.  The  limitation  act,  passed  May  28,  1897,  which  provides  that 
no  action  for  the  recovery  of  damages  upon  a  claim  for  personal  in- 
juries shall  be  brought  after  the  expiration  of  one  year  from  the  date 
upon  which  the  injuries  were  sustained,  is  not  subject  to  the  excep- 
tions contained  in  the  general  statute  of  limitations,  Chap.  123  of  the 
Code.     Lewis  vs.  Pawnee  Bill's  etc.  Co.,  316 

2.  Where  the  Legislature  has  made  no  exception  to  the  positive 
terms  of  a  statute,  the  presumption  is  that  it  intended  to  make  none, 
and  it  is  not  the  province  of  the  Court  to  do  so.     Id. 

LOCAL  OPTION  ACT. 

1.  The  act  known  as  the  Local  Option  Act,  approved  March  21, 
1907,  being  Chapter  65  Volume  24  of  the  Laws  of  Delaware,  is  con- 
stitutional, and  the  election  held  thereunder  was  legal  and  valid. 
State  vs.  Fountain  et  al.,  520. 

2  The  General  Assembly  has  power  to  submit  the  question  of 
"License  or  no  License"  to  a  vote  of  the  people  at  a  special  election. 
Id. 

3.  It  is  not  a  condition  precedent  to  the  exercise  of  such  power 
that  a  majority  of  the  members  in  each  House  from  the  districts  in 
which  such  question  is  to  be  submitted,  should  submit  a  request  as 
provided  in  Article  13  of  the  Constitution.     Id. 

4.  The  act  is  not  unconstitutional  in  that  the  penalties  and  pro- 
cesses provided  by  sections  1 1  and  12  thereof,  are  enforced  only  if  a 
majority  of  the  electors  in  any  district  vote  to  enforce  the  same.     Id. 

5.  The  act  is  not  violative  of  Section  IQ  of  Article  2  of  the  Con- 
stitution, which  prohibits  more  than  one  subject  being  embraced  in  an 
act  or  in  the  title  thereof.     Id. 

6.  The  said  act  is  not  obnoxious  to  any  provision  of  the  Constitu- 
tion of  the  United  States.     Id. 

7.  The  case  of  Rice  vs.  Foster,  4  Harr.  479,  has  no  application  to 
this  case.     Id. 

8.  The  opinion  given  by  the  Chancellor  and  Judges  to  the  Gover- 
nor touching  the  constitutionality  of  the  local  option  act  passed  at 
the  session  of  1905,  has  no  bearing  upon  the  questions  raised  in  this 
case.     Id. 

9.  The  debates  on  the  local  option  provisions  in  the  Constitutional 
Convention,  reviewed  ;and  from  such  debates  it  appears  that  the 
Convention  believed  that  under  Section  1  of  Article  13,  the  General 
Assembly  would  have  the  right  to  submit  the  question  of  "License  or 
no  License"  to  a  vote  of  the  people  without  request.     Id. 

10.  The  proceedings  of  the  Constitutional  Convention,  however, 
are  entitled  to  but  little  consideration  by  the  Court  where  the  pur- 
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pose  and  meaning  of  the  provision  in  question  can  be  clearly  ascer- 
tainedfrom  its  langiiage.     Id. 

11  The  L^islature,  acting  in  the  exercise  of  its  police  power,  is 
deemed  to  be  the  best  judg^e  of  what  laws  and  penalties  are  adequate 
and  proper  to  meet  conditions  existing  in  the  various  territorial  sub- 
divisions of  the  State ;  but  such  laws  must  be  uniform  in  their  opera- 
tion on  all  the  citizens  in  the  territorial  subdivision.     Id. 

12.  It  is  a  well  settled  rule  of  law  that  every  statute  is  presumed  to 
be  constitutional,  and  that  courts  will  not  declare  one  to  be  uncon- 
stitutional unless  it  is  clear  that  it  is  so.     Id. 

13.  If  one  person  delivers  an  article  of  property  to  another  and 
receives  pay  therefor,  no  other  person  being  known  to  the  buyer  in  the 
transaction,  the  person  who  delivers  the  article  is  presumed  to  be  the 
seller     State  vs.  Russel,  573. 

14.  Under  the  statute  {Chap.  65  Vol.  24  Laws  of  Detawart) 
known  as  the  Local  Option  Law,  if  a  person  sells  spirituous  liquor  to 
another,  whether  actine  for  himself  or  as  the  agent  for  another,  and 
whether  the  whiskey  belongs  to  himself  or  to  some  other  person,  if  he 
effects  the  sale  he  is  guilt>r  of  a  violation  of  the  statute.     Id. 

15.  Even  though  the  jury  should  believe  that  the  defendant  was 
acting  as  the  agent  or  messenger  of  the  prosecuting  witness  when  he 

delivered  to  him  whiskey,  nevertheless  if  they  should  believe  that  he 
was  at  the  same  time  actinjj  as  the  agent  or  representative  of  the  own- 
er of  the  whiskey,  or  was  himself  the  owner,  and  effected  the  sale  there 
of,  he  would  be  guilty  of  a  violation  of  the  statute      Id. 

LOST  PROPERTY,  FINDER  OF. 

1.  If  the  finder  of  lost  property  knows  who  is  the  owner,  or  if» 
from  any  mark  upon  it,  or  from  the  cricumstances  under  which  it  was 
found,  the  owner  could  reasonably  have  been  ascertained,  then  the 
fraudulent  conversion  of  the  property  to  the  finder's  use  is  sufficient 
evidence  to  justify  the  jury  in  finding  the  felonious  intent  constuting 
a  larceny.     State  vs.  Dredden,  446. 

2.  If  the  defendant  was  not  an  actual  finder  of  the  property,  )rct 
if  at  the  time  he  received  it  from  the  finder  he  knew  or  the  circumstan- 
ces then  existing  were  such  as  to  reasonably  inform  him.who  the  own- 
er was  and  notwithstanding  such  knowledge,  or  means  of  knowledge, 
he  appropriated  the  property  to  his  own  use  without  the  consent  of 
the  owner,  he  would  be  guilty  of  larceny.     Id. 

3.  In  order  to  determine  whether  the  defendant  knew  to  whom  the 
property  belonged  and  feloniously  intended  to  appropriate  it  to  his 
own  use  at  the  time  he  received  it,  the  jury  may  consider  all  that  was 
said  and  done  by  the  prisoner,  or  b3r  otners  in  his  presence  or  hearing 
and  any  other  circumstances  whcih  would  indicate  what  his  actual 
knowledge  and  intentions  were.     Id. 

LUMBER,  SALE  OF 

1.  If  after  a  fair  opportunity  for  the  inspection  of  car-load  of 
lumber  the  defendant  unconditionally  accepted  the  same  as  in  con- 
formity with  the  contract,  he  could  not  afterwards  repudiate  such  ac- 
ceptance and  refuse  to  pay  the  contract  price  for  the  lumber  so  ac- 
cepted, even  though  the  said  lumber  was  not  fit  for  the  use  for  which 
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it  had  been  ordered,  or  not  in  conformity  with  said  order,  as  such  aci- 
ceptance  wotild  be  a  waiver  of  all  such    defects      Armstrong  vs 
Columbia  Wagon  Co.,  27 A 

2.  On  the  other  hand,  the  defendant  was  not  bound  to  accept,  nor 
bound  to  pay  for  said  lumber  if  he  did  not  accept  it,  unless  it  was  rea- 
sonably fit  for  the  use  for  which  it  was  offered,  and  unless  it  was  sub- 
stantiaUv  of  the  quality  described  in  the  order.     Id. 

See  Estimate   for  Building  Materials 

MACHINERY 

1.  Where  an  action  is  brought  for  the  price  of  a  machine  which 
was  sold  under  an  agreement  that  it  might  be  returned  if  not  satis- 
factory, it  is  incumbent  on  the  defendant  to  show  that  the  machine 
was  so  defective  as  not  to  be  reasonably  adapted  to  the  uses  for  which 
it  was  sold;  and  also  that  ne  returned  it  within  a  reasonable  time,im- 
less  the  plaintiff  induced  delay  by  waiving  the  rule  requiring  a  return 
within  a  reasonable  time.     Coverdale  vs.  Kickards  &  Watson,  467 

2.  When  the  facts  are  in  dispute  the  question  of  reasonable  time 
should  be  submitted  to  the  jury.  What  constitutes  a  reasonable  time 
may  be  determined  by  the  nature  of  the  article  sold,  the  usual  course 
of  the  particular  business  or  trade,  and  other  circumstances  relevant 
to  the  time  of  the  rescission  of  the  sale  or  return  of  the  articles  sold. 
Reasonable  time  means  without  undue  delay  and  with  as  much 
promptitude  and  despatch  as  the  circumstances  of  the  case  will  ad- 
mit.    Id. 

See  Automobile;  Traction  Engine. 

MALICE. 

1.  Malice  defined,  and  also  the  effect  of  killing  by  a  deadly  weapon. 
State  vs.  TUgkman,  64;  State  vs.  Johns,  174;  State  vs  Mills,  497; 
State  vs.  Adams  et  al.,  178;  State  vs.  Uzzo,  212;  State  vs.  Underhill,  491. 

2.  Malice,  express  and  implied,  defined.     State  vs.  Honey,  148. 

3.  Any  person  who  administers  a  drug,  or  uses  an  instrument, 
with  the  intent  to  procure  the  miscarriage  of  any  pregnant  woman, 
supposed  by  such  person  to  be  pregnant  unless  the  same  may  be  neces- 
sary to  preserve  her  life,  is  engaged  in  the  commission  of  a  felony,  and 
if  the  death  of  the  pregnant  woman  results  from  his  act,  the  law  im- 
plies malice,  and  the  perpetrator  thereof  would  be  guilty  of  murder  of 
the  second  degree.  And  it  would  be  no  defense,  or  mitigation  of  the 
crime,  that  the  deceased  woman  consented  to  or  even  solicited  him 
to  perform  such  act.     State  vs.  Fleetwood,  153. 

4.  Implied  malice,  (which  must  be  proved  in  order  to  establish 
murder  of  the  second  degree),  is  an  inference  or  conclusion  of  law 
from  the  facts  actually  proved,  and  is  implied  by  law  from  every 
deliberate  cruel  act  committed  by  one  person  against  another,how- 
ever  suden  the  act  may  be,  for  the  law  considers  that  he  who  does  a 
cruel  act  voluntarily  does  it  maliciously.     State  vs.  Cephus,  160, 

5.  When  the  killing  was  done  with  a  deadly  weaf>on,  malice  is  pre- 
sumed in  the  absence  of  evidence  to  the  contrary,  and  the  burden  of 
showing  the  contrary  is  on  the  accused.  A  deadly  weapon  is  such  a 
weapon  as  is  likely  to  produce  death  when  used  by  one  person  against 
another;  such,  for  example,  as  a  knife  or  piece  of  wood  of  sufficient 
size  to  cause  death  to  one  who  may  be  struck  with  it.     Id. 
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6.  All  homicides  with  a  deadly  weapon  are  presumed  to  be  mali- 
cious until  the  contrary  appears  from  the  evidence,  and  the  burden  of 
proof  to  the  contrary  hes  on  the  accused,  as  the  natural  and  probable 
consequences  of  the  act  are  prestmied  by  law  to  have  been  intended  by 
the  person  using  a  deadly  weapon.     State  vs.  Johns,  174. 

7.  If  the  prisoner  deliberately  killed  the  <leceased  under  the  im- 
piilse  of  anger,  jealousy,  hatred  or  revenge,  created  or  incited  by  his 
belief  or  knowledge  of  the  prior  infidelity  of  the  deceased,  or  any  prior 
wrong  doing  of  the  deceased,  such  killing  was  not  only  without  ade> 
quate  provocation,  but  was  wilful  and  malicious,  and  consituted  the 
crime  of  murder  of  the  first  degree.     Id. 

8.  Words  which  represent  a  person  as  dishonest  or  dishonorable, 
and  guilty  of  such  disgraceful  conduct  as  wotdd  bring  him  into  public 
contempt,  are  libellous,and  actionable  per  se.  When  such  words  are 
published  the  law  presumes  malice,  and  that  the  person  to  whom  they 
refer  has  sustained  damage  from  the  publication  of  the  libellous  mat- 
ter. It  is  not  necessary  to  a  recovery  by  the  plaintiff  that  he  should 
prove  any  special  damages,  or  any  actual  intent  or  desire  on  the  part 
of  the  defendant  to  injure  the  plaintiff  by  the  publication  Toda  vs. 
Every  Evening  P.  Co.,  233. 

9.  Exemplary  damages  are  given  only  where  express  malice  is 
proved.     Such  malice  exists  where,  in  addition  to  the  publication  of 

[  the  libellous  article,  it  is  shown  that  the  publication  was  made  want- 
^  only,  maliciously,  and  with  intent  to  injtire,  degrade  or  destroy  one's 
reputation.  Express  malice  is  never  prestuned,  but  must  be  proved. 
In  determining  whether  there  was  express  malice  the  jury  may  con- 
sider all  the  circimistances  surrounding  the  publication,  as  disclosed 
by  the  evidence,  which  tend  to  show  the  motive  or  spirit  which  act- 
uated the  publication,  including  any  information  or  knowledge  which 
the  defendant  possessed  or  had  the  means  at  hand  of  obtaining,  toudi- 
ing  the  truth  or  falsity  of  the  charges  made.     Id. 

10.  In  a  trial  for  slander  a  witness  was  asked  what  the  defendant 
said  on  another  occasion  than  the  one  laid  in  the  narr,  about  the  testi- 
mony that  the  plaintiff  had  given  at  the  trial  in  respect  to  which  the 
slanderous  words  were  spoken.  Held  that  such  evidence  was  admis- 
sible as  tending  to  show  express  malice.     Smith  vs.  Singles,  544. 

11.  The  words,  "swore  to^  damned  lie,"  spoken  of  the  plaintiff's 
testimony  at  a  trial,  impute  to  the  plaintiff  a  crime  punishable  by  the 
laws  of  this  State,  and  are  actionable  in  themselves.  In  such  a  case 
the  law  persimies  malice,  and  implies  that  the  plaintiff  has  sustained 
some  damage.  Under  the  plea  of  not  guilty  the  plaintiff  would  also 
be  entitled  to  recover  such  compensatroy  damages  as  be  may  have 
shown  he  has  sustanied.     Id. 

12.  Express  malice  must  be  proved,  but  may  be  proved  by  direct 
or  indirect  evidence.  The  jury  should  consider  all  the  facts  and  cir- 
cumstances which  tend  to  show  the  motive  or  spirit  which  actuated 
the  words  complained  of  Where  the  truth  is  pleaded  and  the  de- 
fendant has  clearly  established  that  the  plaintiff  did,  at  the  time  re- 
ferred to,  and  upon  a  matter  material  to  the  case,  knowingly  swear 
falsely,  the  defense  is  complete.  Under  such  plea  the  burden  is  upon 
the  defendant  to  satisfy  the  jury  that  the  defendant's  words  were 
true  If  the  jury  is  not  so  satisfied,  the  plaintiff  would  be  entitled 
to  some  damages,  because  the  law  presumes  mahce  from  the  character 
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of  the  words  uttered.  He  would  be  entitled  also  to  any  damages 
which  the  evidence  shows  he  actually  sustained  bv  reason  of  the  slan- 
derous words;  and  also  to  exemplary  damages  if  the  words  were  utter- 
red  maliciously  and  with  intent  to  injure  the  plaintiff.     Id, 

MANSLAUGHTER. 

1.  Murder  of  first  and  second  degree,  and  manslaughter  defined 
State  vs.  Tilghman,  54;  State  vs.  Underhill,  491. 

2.  The  different  kinds  of  felonious  homicide  defined.  State  vs. 
Honey,  148;  State  vs.  Adatns,  178. 

3.  Under  an  indictment  for  murder  of  the  second  degree,  where  the 
death  was  caused  by  an  abortion,  the  verdict  may  be  murder  of  the 
second  degree;  manslaughter,  assault  only,  or  not  guilty.  Upon  the 
trial  of  any  person  for  any  felony  whatever,  (capital  cases  oniy  excep- 
ted), where  the  crime  charged  shall  include  an  assault  against  the  per- 
son, it  shall  be  lawful  for  the  jtiry  to  acqtiit  of  the  felony,  and  find  a 
verdict  of  guilty  of  assault.     State  vs.  Fleetwood,  153. 

4.  Voltmtary  manslaughter  is  where  one  person  imlawfully  kills 
another  without  malice,  as  where  one  in  a  mutual  combat,  in  the  heat 
of  blood,  or  in  a  transport  of  passion,  upon  sufficient  provocation, 
without  malice,  inflicts  a  mortal  wound  without  time  for  reflection  or 
for  the  passions  to  cool  Involuntary  manslaughter  is  where  one, 
in  doing  an  unlawful  act,  not  felonious  nor  tending  to  great  bodily 
harm ;  or  in  doing  a  lawful  act  without  proper  precaution  or  reqtiisite 
skill,  tmdesignedly  kills  another.     State  vs.  Under  hill,  491. 

See  Homicide. 

MAP.— See  Plot. 

MARRIED  WOMAN'S  LAW. 

1.  That  part  of  Section  9,  Chap.  550  Vol.  14,  {Revised  Code  600), 
Laws  of  Delaware  which  provides :  *  And  in  any  case  a  married  woman 
at  the  age  of  twenty-one  years,  may  give  a  bond,  with  or  without  a 
warrant  of  attorney,  just  as  if  she  were  a.femme  sole.**  should  be  so  con- 
strued as  clothing  a  married  woman  with  legal  authority  to  give  a 
bond  to  another  person  other  than  her  husband,  but  as  to  him  she  is 
not  in  that  respect  authorized  to  act  as  a  femme  sole.  Masten  vs. 
Herring,  282. 

2.  The  said  act  is  in  derogation  of  the  common  law.  It  isremedial 
— the  purpuse  of  its  enactment  being  to  remove  from  a  femme  covert 
certain  disabiliteis  existing  at  common  law.  While  a  married  woman 
may  do  these  acts  and  things  which  the  act  authorize  her  to  do,  the 
same  as  if  unmarried,  yet  the  act  should  not  be  construed  so  as  to 
alter  or  change  the  common  law  status  of  husband  and  wife  beyond 
its  clearly  expressed  scope  and  purpose.  At  common  law  the  husband 
and  wife  could  not  contract  with  or  maintain  an  action  against  each 
other.     Id. 

See  Husband  and  Wipe. 

MASSAGE,  TREATMENT  BY.— See  Practicing  Medicine  Without^ 
License.  T^ 
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MASTER  AND  SERVANT. 

1.  It  appeared  from  the  testimony  that  an  injured  or  crippled  car 
was  to  be  moved  from  the  line  of  the  road  to  the  Edge  Moor  vard  of 
the  defendant  for  inspection,  etc.  The  superintendent  of  the  divisioa 
telegraphed  to  the  conductor  of  the  freight  train,  **move  this  car  from 
Seaford  to  Ed^e  Moor.  Take  it  on  next  to  your  cabin  car."  The 
conductor  testified  that  he  understood  this  to  mean  that  he  should 
place  said  car  next  ahead  of  the  cabin  car.  The  accident  was  prob- 
ably caused  by  so  placing  the  car.  Held,  that  if  the  conductor  misin- 
terpreted the  telegram  of  the  superintendent,  and  placed  the  injured 
car  before,  when  he  should  have  placed  it  behind  the  cabin  car,  and 
coupled  them  together  by  means  of  the  chain,  instead  of  the  usual  and 
uninjured  coupling  on  the  good  end  of  the  injured  car,  he  was  fvalty 
or  negligence,  which  materially  contributed  to  the  fatal  accident. 
Shuster  vs.  P.  B.  &  W.  R.  /?.,  4. 

2.  Where  the  vard  master  of  the  defendant  directed  the  con- 
ductor of  the  freight  train  to  run  his  train  upon  a  certain  track,  and 
informed  him  that  it  was  clear,  when  there  was  standing  upon  it  a 
car  or  cars  with  which  the  train  was  liable  to  collide,  su&  direction 
was  negligence  on  the  part  of  the  yard  master,  and  constituted  the 
proximate  cause  of  the  accident.     Id. 

3.  The  yard  master,  the  brakeman  and  the  conductor  were  aU 
fellow-servants  of  the  deceased  car  inspector,  and  if  his  death  was  the 
result  of  the  negligence  of  any  or  all  of  these  persons,  the  defendant 
would  not  be  liable.  But  the  superintendent  was  not  a  fellow-servant 
but  a  vice  principal,  and  if  the  death  was  caused  by  his  negligence  the 
defendant  would  be  liable.     Id. 

4.  It  is  within  the  province  of  the  Coixrt  to  construe  written  in- 
struments, and  it  is  their  duty,  with  the  aid  of  the  testimony,  to  de- 
termine the  meaning  of  said  telegram.  A  fair  interpretation  of  the 
tel^raphic  order  would  be  that  the  disabled  car,  bein^  next  to  the 
cabm  car,  should  be  placed  where  it  could  be  safely  earned.     Id. 

5.  Held  that  the  telegram  was  sufficiently  explicit  and  not  mis- 
leading, and  that  the  conductor  erred  in  his  interpretation  of  it,  and 
that  in  so  doing,  and  in  putting  said  car  before  the  cabin  car,  and  in 
attaching  them  together  as  was  done,  he  was  gtiilty  of  negligence: 
but  being  a  fellow-servant  of  the  deceased,  such  negligence  was  not 
sufficient  to  charge  the  defendant.     Id. 

6.  Where  notice  is  given  of  crippled  cars  by  placing  upon  them 
what  is  known  as  shop  cards,  which  denote  that  they  are  injured  and 
to  be  taken  to  the  shop  for  repair,  such  notice  is  sufficient  and  the 
defendant  is  not  negligent  in  faiHng  to  give  notice.     Id, 

7.  As  the  proper  place  in  a  train  for  a  crippled  car  would  depend 
upon  the  character  of  its  injury,  it  would  be  impracticable  to  pre- 
scribe by  a  general  rule  the  place  in  which  all  such  cars  should  be 
placed,  and  therefore  there  was  no  negligence  on  the  part  of  the  de- 
fendant in  failing  to  provide  rules.     la. 

8.  Held,  that  there  was  no  evidence  upon  which  a  jury  would  have 
been  justified  in  finding  a  verdict  for  the  plaintiff,  ana  that  they  were 
properly  instructed  to  find  a  verdict  for  the  defendant.     Id. 

9.  In  an  action  brought  to  recover  the  price  of  a  machine  sold  to 
the  defendant  with  a  warranty,  the  defendant  cannot  avaU  himsdf 
of  a  breach  of  the  warranty  as  a  defense,  by  way  of  recoupment,  for 
damages  which  he  paid  to  the  widow  of  a  deceased  servant  whose 
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death  was  caused  by  the  failure  of  the  machine  to  perform  the  service 
it  was  warranted  to  do.     Ed^e  Moor  I.  Co.  vs.  Brown  etc.  Co.,  10. 

10.  When  one  person  is  injured  by  the  negligence  of  another,  the 
wrone-doer  is  liable  for  all  the  usual  and  natural  effects  and  results  of 
such  mjury.  It  does  not  avail  him  to  say  ,that  if  the  injury  had  been 
more  speedily  or  more  skilfully  treated  the  actual  suffering  and  re- 
sults would  not  have  been  so  great.  The  question  is,  not  whether  the 
injured  person  took  the  wisest  counsel  or  applied  the  best  remedies 
to  the  wound,  but  whether  the  extent  of  the  injuries  complained  of 
was  caused  by  and  naturally  grew  out  of  the  injuries  inflicted  by  the 
negligence  of  the  wrong-doer.  It  is  the  duty  of  the  injured  person, 
however,  to  use  all  reasonable  care  and  precaution  in  effecting  a  cure. 
Graboski  vs.  New  Castle  Leather  Co.,  145. 

11.  The  primary  duties  of  the  master  defined.     Id. 

12.  The  relation  of  master  and  servant  held  to  have  existed  be- 
tween defendant  and  deceased.     Coughlan  vs.  P.  B.  &  W.  K.  R.,  242. 

13.  Primary  duties  of  the  master  defined.     Id. 

14.  Where  an  unskilled  servant  is  directed  by  the  master  to  per- 
form dangerous  work  with  which  he  is  not  acquainted,  and  where  the 
dangers  are  latent,  that  is,  not  manifest  or  apparent,  it  is  the  duty  of 
the  master  to  instruct  such  servant  as  to  his  duties,  and  to  give  warn- 
ing respecting  the  danger.  It  is  also  the  duty  of  the  master  to  see 
that  the  number  of  servants  engaged  upon  any  particular  work  is 
svifficient  to  secure  the  reasonable  safety  of  each  of  them.     Id. 

15.  The  defendant  would  not  be  liable  if  the  danger  complained  of 
Was  apparent  to  a  person  of  ordinary  intelligence  and  care,  or  if,  at 
the  time  of  the  accident  the  deceased  was  using  the  dangerous  ap- 
pliance without  any  order  to  do  so,  or  contrary  to  the  orders  given  by 
the  defendant,     la. 

16.  If  the  deceased  saw  and  knew  of  the  inadequacy  of  the  crew, 
and  continued  to  work  without  objections;  or  if  a  part  of  the  crew 
were  temporarily  absent  in  an  emergency  not  reasonably  to  be  an- 
ticipated by  the  master,  the  defendant  would  not  be  liable.     Id. 

17.  It  is  never  a  test  of  the  application  of  the  fellow-servant 
doctrine  to  any  given  case  whether  or  not  the  injury  was  received  by 
the  servant  during  working  hours  or  when  he  was  at  work  after  work- 
ing hotirs.  The  sole  test  of  its  application  thereto  is  whether  at  the 
time  of  the  injury  the  servant  was  doing  something  which  it  was  his 
duty,  or  he  had  a  right,  to  do  under  the  contract.  If  he  was  so  acting, 
the  doctrine  apphes;  if  not,  it  does  not  apply.  Taylor  vs.  Btish  e* 
Sons*  Co.,  306. 

18.  The  plaintiff  was  injured  in  the  defendant  company's  stable 
yard  at  the  end  of  his  day's  work,  immediately  after  getting  his  pay 
slip  and  money,  and  just  as  he  was  about  to  enter  a  stable  door  for 
the  inirpose  of  getting  his  dinner  pail,  in  accordance 'with  his  custom. 
The  injury  occurred  on  the  defendant's  premises  where  his  work  was 
in  part  performed  while  he  was  enjoying  a  privilege  allowed  by  the 
defendant  to  the  plaintiff  in  his  capacity  of  servant,  and  involved  in 
his  service.  Held  that  the  relation  of  master  and  servant  was  then 
subsisting.     Id. 

19.  The  injury  having  been  caused  by  one  of  the  defendants, 
drivers,  a  servant  engaged  in  the  same  kind  of  employment,  by  drop- 
ping upon  the  plaintiff's  head  without  warning  a  bale  of  straw,  and  it 
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not  being  claimed  that  this  servant  was  known  in  any  way  to  be  in- 
competent, or  that  the  master  was  guilty  of  any  n^ligence  in  em- 
ploying him,  or  in  failing  to  provide  other  methods  for  the  transfer  of 
the  straw  from  the  loft  to  the  horses'  stalls;  held  that  the  case  came 
clearly  within  the  fellow-servant  doctrine,  and  the  employer  was  not 
Hable.     Id. 

20.  An  averment  of  negligence  contained  in  the  plaintiff's  declara- 
tion, being  simply  that  the  employee,  who  was  an  Italian,  did  not 
tmderstand  English,  and  was  put  tmder  the  charge  of  people  who  did 
not  understand  Italian,  held  insufficient.  VcUente  vs.  American 
Bridge  Co.,  556. 

21.  Held,  that  the  specifications  contained  in  the  plaintiff's  decla- 
ration did  not  show  that  the  employments  were  such  as  that  the 
question  of  an  unsafe  place  wotdd  arise.     Id. 

22.  The  specifications  in  regard  to  rules  contained  in  the  declara- 
tion failing  to  show  that  any  injury  resulted  from  the  absence  of  rules, 
held  insufficient.     Id. 

23.  A  cotmt  in  the  declaration  averred  that  the  injury  resulted 
from  failiu*e  on  the  part  of  the  defendant  to  employ  a  siiifficient  num- 
ber of  fellow  servants  to  assist  in  the  work  that  was  being  done. 
Held,  sufficient,  although  the  ignorance  of  the  employee  of  fiie  risk 
was  not  averred.     Id. 

24.  If  the  servant  is  inexperienced  and  unacquainted  with  the  dan- 
gers incident  to  the  emplo3mient  in  which  he  is  about  to  engage,  it  is 
the  duty  of  the  master  to  give  him  proper  instructions  as  to  Uie  em- 
ployment and  to  warn  him  against  its  dangers.  The  master  may,  in 
giving  him  such  instructions  and  warnings,  in  the  absence  of  knowl- 
edge to  the  contrary,  assume  that  the  servant  has  the  knowled|[e  and 
discernment  which  a  person  of  his  age  and  intelligence  ordinarily 
possesses.     Id. 

25.  The  servant  assumes  no  risk  as  to  the  primary  duties  of  the 
master,  but  does  assume  all  the  ordinary  risks  incident  to  the  em- 
ployment, including  the  negligence  of  a  fellow  servant.     Id. 

26.  The  question,  whether  the  persons  engaged  in  loading  iron 
columns  on  a  car  were,  or  were  not,  tne  fellow  servants  of  the  plaintiff 
engaged  in  painting  the  iron  coltimn  which  was  first  placed  on  the  car, 
submitted  to  the  jury  for  determination.     Id. 

MEASURE  OF  DAMAGES. 

1  Where  goods  are  injured  during  transportation,  under  such  cir- 
cumstances as  to  render  the  carrier  liable,  the  measure  of  damage  is 
the  difference  between  the  value  of  the  goods  in  their  damaged  state 
and  what  would  have  been  their  value  if  delivered  in  good  order,  un- 
less there  was  a  special  agreement  between  the  parties  fixing  some 
other  mode  for  the  ascertainment  of  such  damages.  Carp^iter  vs. 
B.&0.R.R.15. 

2.  Measure  of  damages  to  automobile.     Garrett  vs.  Peoples  Ry.,  29. 

3.  The  case  not  considered  by  the  Court  a  proper  one  for  punitive 
or  exemplary  damages,  the  measure  old  amages  would  be  simplv  Uie 
value  of  the  dog  as  shown  by  the  testimony.     Harrington  vs.  nail,  72. 

4.  The  measure  of  damages  for  relfusa  to  accept  and  pay  for  the 
com  would  be  its  value  at  the  price  agreed  to  be  paid  less  whatever  the 
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com  was  subsequently  worth  to  the  plaintiff,  who  kept  it  and  who 
wotdd  be  liable  for  whatever  would  be  a  fair  value  for  it,  using  it  for 
otiier  purposes.     Pancoast  vs.  Vail,  183. 

5.  Where  goods  are  sold  at  an  agreed  price,  to  be  deUvered  at  a 
future  time,  and  the  purchaser  refuses  to  receive  the  same  in  accor- 
dance with  the  contract  of  sale,  the  seller  may  re-sell  the  same  at  the 
market  price,  if  the  commodity  has  a  market  price,  and  recover  from 
the  purchaser  the  loss  on  such  re-sale.  But  if  the  purchaser  tenders 
himself  readv  to  receive  the  goods  in  accordance  with  the  conditions  of 
sale,  the  seller  cannot  recover  for  any  loss  upon  a  resale  thereof. 
Reese  vs.  Hojfffecker,  198. 

6.  Any  disease  or  infirmity  of  a  horse,  not  visible  and  palpable,  at 
the  time  of  sale,  which  impaired  his  value  or  usefulness,  would  consti- 
tute iinsoundness,  and,  whether  known  to  the  plaintiff  or  not,  would 
constitute  a  breach  of  a  warranty  of  soimdness.     The  measure  of  dam- 

r  ages  would  be  the  difference  between  the  value  of  the  horse  in  his  un- 
sound condition,  and  his  value  if  he  had  been  soimd,  at  the  time  of 
sale.     Ellison  vs.  Simmons,  200. 

7.  Measure  of  damages  to  person,  horse  and  vehicle.  Heidel- 
baugh  vs.  Peoples  Rv.,  209. 

8.  Measure  of  damages  in  an  action  to  recover  for  obstructing 
right  of  way.     Poole  vs.  Greer,  220. 

9.  Measure  of  damages  for  injiiries  to  personal  property  while  in 
possession  of  bailee.     Bowen  vs.  Isenberg  oros.  Co.,  230. 

10.  Measure  of  damages  for  injuries  to  person  in  automobile 
accident.     Simeone  vs.  Lindsay,  224. 

11.  Measure  of  damages  for  injuries  to  horse.  Stidham  vs. 
Delaware  City,  359. 

12.  Measure  of  damages  for  destruction  of  valuable  spring.  Little 
vs.  Telephone  Co.,  374. 

13.  Measure  of  damages  for  personal  injuries.  Smithers  vs.  The 
Wil.  City  Ry.,  422;  Heinel  vs.  Peoples  Ry.,  428;  White  vs.  Peoples  Ry., 
476. 

14.  With  respect  to  the  payments  made  before  such  settlement, 
however,  where  a  depositor  has  failed  in  his  duty  in  respect  to  the  ex- 
amination of  his  pass-book  and  vouchers  with  reasonable  care  and 
diligence,  held;  that  in  the  absence  of  negligence  or  want  of  due  and 
reasonable  care  on  the  part  of  the  bank  in  making  such  payments,  the 
depositor  becomes  liable  to  the  bank  for  all  damages  sustained  by  the 
bank  in  consequense  of  such  omission  of  duty.  The  extent  of  the 
liability  of  the  depositor  is  commensurate  with  the  loss  sustained  by 
tiie  bank  in  consequence  of  his  neglect  of  duty,  no  more,  no  less. 
National  Dredging  to.  vs.  Farmers  Bank,  580. 

15  Neither  the  doctrine  of  ratification  nor  estoppel  can  be  in- 
voked, but  the  damages  sustained  by  the  bank  as  a  result  of  the  ne- 
glect of  duty  by  the  depositor  are  susceptible  of  proof  and  measure- 
ment as  in  any  other  case  of  breach  of  duty  imposed  by  contract.     Id. 

MEDICAL  TESTIMONY.— See  Expert  Testimony. 

MENTAL  INCAPACITY. 

1.     If  the  jury  are  satisfied  from  the  evidence  that  the  obligor,  by 
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MENTAL  INCAPACITY. --Continued. 

reason  of  old  age,  was  mentally  unsound  and  incapable  of  transacting 
business  before  the  execution  of  the  note,  they  may  presume  that  such 
unsoundness  and  incapacity  continued  until,  and  existed  at  the  time 
when  the  note  was  executed,  unless  the  contrary  is  shown  by  the  evi- 
dence.    Rogers  vs.  Rogers,  267. 

2.  If  the  obligor  at  the  time  that  he  executed  the  note  was  capable 
of  exercising  thotight,  reflection  and  judraient,  knew  what  he  was 
doing  and  had  sumcient  memory  and  understanding  to  comprehend 
the  nature  and  character  of  the  transaction,  he  was  capable  of  making 
the  note.     Id. 

3.  In  determining  whether  the  obligor  was  prevailed  upon  by  de- 
ception and  deceit  to  execute  and  deliver  the  note,  fraud  is  not  to  be 
presumed  but  must  be  proved  by  the  party  alleging  it.  And  it  must 
be  shown  that  the  fraudulent  influence  alleged  was  such  that  the  ob- 
ligor was  too  weak  to  resist,  such  as  deprived  him  of  his  free  will,  and 
such  as  substituted  the  will  of  another  for  his  own.  The  d^ree  of  in- 
fluence necessary  to  control  the  will  of  the  obligor  would  depend  upon 
his  mental  and  physical  condition  at  the  time.     Id. 

MINOR,  SELLING  INTOXICATING  LIQUOR  TO 

1.  In  cases  where  it  is  not  perfectly  manifest  that  the  person  seek- 
ing to  obtain  intoxicating  lic^uor  from  a  licensed  dealer  is  twenty-one 
years  of  age,  such  dealer,  his  agent  or  servant,  is  bound  to  use  all 
reasonable  means  to  ascertain  whether  the  person  desiring  the  liquor 
is  in  fact  twenty-one  years  of  age.     State  vs.  Salkowski,  472. 

2.  In  many  cases  a  licjuor  dealer  would  not  meet  the  requirements 
of  the  act  by  simply  asking  a  person  applying  for  intoxicating  liquor 
if  he  or  she  is  twenty-one  years  of  age,  and  relying  upon  an  affirmative 
answer,  make  a  sale  to  one  under  twenty-one  years  of  age.     Id. 

See  Intoxicating  Liquor. 

MISDEMEANOR. 

While  an  attempt  to  procure  one  to  commit  i>erjiiry  is  not  specifi- 
cally provided  for  by  statute,  it  comes  within  the  terms  of  the  general 
statute  which  provides  that  offenses  indictable  at  common  law,  and 
not  specifically  provided  by  statutes,  shall  be  deemed  misdemean- 
ors. State  vs.  Shaffner,  576. 

MISTAKE  IN  ESTIMATE— See  Estimate  for  Building  Matbrials. 

MITIGATION  OF  DAMAGES. 

Even  though  the  publication  complained  of  is  libellous,  and  un- 
justifiable in  law,  the  jurv  may  take  into  consideration,  in  mitigation 
of  damages,  any  and  all  facts  and  circumstances  disclosed  by  the 
evidence,  which  tend  to  show  that  the  article  was  published  with  a 
proper  motive,  and  without  intent  or  desire  to  injure  the  plaintiff. 
Toad  vs.  Every  Evening  P.  Co.,  233. 

MIXED  POSSESSION. 

1.  Exclusive,  adverse  and  continuous  possession  for  twenty  years 
is  ground  upon  which  the  law  presumes  a  l^al  title.     Bat  wliere  the 
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MIXED  POSSESSION.— C<m/ini«ird. 

possession  relied  upon  is  for  a  less  period  than  twenty  years,  or  where 
it  is  of  a  mixed  character,  as  where  the  possession  has  been  shared 
with  some  other  person  or  persons,  no  conclusive  presumption  arises 
as  to  the  ownership  of  the  legal  title  from  such  possession.  Nevin  vs. 
Disharoon,  278. 

2.  If  it  appears  from  the  evidence  that  there  was  a  mixed  posses- 
sion of  the  premises;  that  is,  if  acts  of  ownership  have  from  tmie  to 
time  been  exercised  by  both  parties,  the  law  adjudges  the  right  of 
possession  to  be  in  that  party  who  has  shown  a  legal  title.     Id. 

See  EjBCTMENT. 

MORTGAGE. 

But  even  if  such  a  contract  could  be  regarded  as  a  conditional  sale 
if  the  vendor  has  agreed,  under  the  terms  of  a  mortgage  given  to  him 
by  the  vendee,  that  the  property  in  question  should  become  fixtures, 
and  as  such  a  part  of  the  realty  covered  by  the  lien  of  the  mortgage 
under  which  the  propertjr  was  subsequentlv  sold  by  the  sheriff,  he 
cannot  maintain  an  action  of  replevin  therefor.  Kncwles  Loom 
Works  vs.  Knmvles,  185. 

MOTION  TO  DISMISS  APPEAL.— See  Appeal. 

MUNICIPAL  CORPORATION. 

1.  It  is  the  duty  of  those  having  control  of  the  streets  of  a  town  or 
city  to  exercise  due  care  in  keeping  them  in  a  reasonably  safe  condi- 
tion, free  from  holes,  pits,  excavations  or  obstructions,  so  that  they 
may  be  safe  for  the  traveler  on  foot  or  otherwise,  who  may  use  them 
in  a  lawful  and  careful  manner.     Stidham  vs.  Delaware  City,  359. 

2.  While  the  city  is  not  an  insurer  against  all  injuries  which  may 
result  from  holes,  or  obstructions  in  the  public  streets,  it  is  liable  for 
such  injuries  as  are  the  result  of  its  negligence  or  default,  or  the  n^- 
ligence  or  default  of  its  duly  authorized  agents,  in  the  performance  oia 
duty  imposed  upon  it  by  law.     Id. 

3.  In  the  absence  of  any  knowledge  to  the  contrary  the  traveler 
has  a  right  to  assume  that  the  streets  are  in  a  reasonably  safe  condi- 
tion, and  in  such  case  he  is  not  bound  to  look  or  search  for  holes  or 
obstructions.  But  he  must  use  due  care,  and  not  disregard  any  warn- 
ing of  danger.     Id. 

4.  In  an  action  against  the  city  of  Wilmington  for  personal  in- 
juries, a  citizen  is  not  incompetent  to  serve  as  a  juror  beociuse  he  is  a 
citizen  of  the  municipality  and  therefore  interested  as  a  taxpayer  in 
any  verdict  that  might  be  rendered  against  the  city.  Anderson  vs. 
Wilminpon,  485. 

5.  If  a  hole  in  the  street  of  a  city  is  dangerous  to  public  travel  and 
had  so  existed  for  a  time  before  the  accident  reasonably  sufficient  for 
the  city  to  have  known  of  its  existence  and  condition,  the  law  pre- 
sumes or  implies  that  the  city  had  received  knowledge  of  it,  and  its 
failure  in  a  reasonable  time  after  such  notice  or  knowledge  to  fill  or 
repair  the  same,  or  to  place  about  it  proper  safeguards,  wotdd  be  neg- 
ligence. The  city  is  not  bound  for  injuries  occasioned  hy  holes  in  the 
streets  resulting  horn  sudden  storms  or  wash-outs,  until  it  has  a  reas- 
onable time  to  fill  or  repair  the  same,  or  place  proper  guards  about 
them.    Id. 
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MUNICIPAL  CORPORATION.— Continued. 

6.  The  law  in  respect  to  negligence  stated,  and  the  duty^of  the 
city  and  also  of  the  traveler  defined.     Id. 

MURDER  OF  THE  FIRST  DEGREE. 

If  the  prisoner  deliberately  killed  the  deceased  under  the  impulse 
of  anger,  jealously,  hatred  or  revenue,  created  or  incited  by  his  be- 
lief or  knowledge  of  the  prior  infidelity  of  the  deceased,  or  any  pricn* 
wrong  doing  of  the  deceased,  such  killing  was  not  only  without  ade- 
quate provocation,  but  was  wilful  and  malicious,  and  constituted  the 
crime  of  murder  of  the  first  degree.     State  vs.  Johns^  174. 

See  Homicide. 

MURDER  OF  SECOND  DEGREE. 

1.  Under  an  indictment  for  murder  of  the  second  degree,  where  the 
death  was  caused  by  an  abortion,  the  verdict  may  be  murder  of  the 
second  degree ;  manslaughter,  assault  only,  or  not  guilty.  Upon  the 
trial  of  any  person  for  any  felony  whatever,  (capital  cases  only  ex- 
cepted) ,  where  the  crime  charged  shall  include  an  assault  against  the 
person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  find  a 
verdict  of  guilty   of  assatdt.     State  vs.  Fleetwood,  163. 

2.  In  such  a  trial  the  defendant  may  introduce  testimony  to 
contradict  the  dying  declarations  of  the  deceased  put  in  evidence  by 
the  State.     Id. 

3.  Any  person  who  administers  a  drug,  or  uses  an  instrument; 
with  the  intent  to  procure  the  miscarriage  of  any  pregnant  woman, 
supposed  by  such  person  to  be  pregnant  unless  the  same  may  be  neces- 
sary to  preserve  her  Ufe,  is  engaged  in  the  commission  of  a  felony, 
and  if  the  death  of  the  pregnant  woman  results  from  his  act,  the  law 
implies  maUce,  and  the  perpetrator  thereof  would  be  guilty  of  murder 
of  the  second  degree.  And  it  would  be  no  defense,  or  mitigation  of 
the  crime,  that  the  deceased  woman  consented  to  or  even  solicited 
him  to  perform  such  act.     Id. 

4.  Where  the  circumstances  surrounding  the  case  show  that  the 
killing  was  committed  under  the  influence  of  a  wicked  and  depraved 
heart,  or  with  a  cruel  and  wicked  indifference  to  human  life,  tne  law 
implies  malice,  and  makes  the  offense  murder  of  the  second  degree. 
State  vs.  Cephus,  160. 

5.  Implied  malice,  (which  must  be  proved  in  order  to  establish 
murder  of  the  second  degree),  is  an  inference  or  conclusion  of  law  from 
the  facts  actually  proved,  and  is  implied  by  law  from  every  deliberate 
cruel  act  committed  by  one  person  against  another,  however  sudden 
the  act  may  be,  for  the  law  considers  that  he  who  does  a  cruel  act  vol- 
untarily does  it  maliciously.     Id. 

See  Homicide. 

NATURAL  SPRING  OF  WATER.— See  Percolating  Water. 

NEGLIGENCE. 

1.  It  appeared  from  the  testimony  that  an  injured  or  crippled  car 
was  to  be  moved  from  the  line  of  the  road  to  the  Edge  Moor  yazd  of 
the  defendant  for  inspection,  etc.     The  superintendent  of  the  oivisioa 
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NEGLIGENCE.— CoH/wiwrf. 

telegraphed  to  the  conductor  of  the  freight  train,  "Move  this  car 
from  Seaford  to  Edge  Moor.  Take  it  on  next  to  your  cabin  car." 
The  conductor  testmed  that  he  understood  this  to  mean  that  he 
shotdd  place  said  car  next  ahead  of  the  cabin  car.  The  accident  was 
probably  caused  by  so  placing  the  car.  Held,  that  if  the  conductor 
misinterpreted  the  telegram  of  the  superintendent,  and  placed  the 
injured  car  before,  when  he  should  have  placed  it  behind  the  cabin  car, 
and  coupled  them  together  bv  means  of  the  chain^  instead  of  the  usual 
and  uninjured  couphng  on  the  good  end  of  the  miured  car,  he  was 
guilty  of  negligence,  which  materially  contributed  to  the  fatal  acci- 
dent.    Shuster  vs.  P.  B.  &  W.  R,  R.,  4. 

2.  Where  the  yard  master  of  the  defendant  directed  the  conductor 
of  the  freight  train  to  run  his  train  upon  a  certain  track,  and  informed 
him  that  it  was  clear,  when  there  was  standing  upon  it  a  car  or  cars 
with  which  the  train  was  laible  to  collide,  such  direction  was  negli- 
gence on  the  part  of  the  yard  master,  and  constituted  the  proximate 
cause  of  the  accident.     Id, 

3.  The  yard  master,  the  brakeman  and  the  conductor  were  all 
fellow-servants  of  the  deceased  car  inspector,  and  if  his  death  was  the 
result  of  the  negligence  of  any  or  all  of  these  persons,  the  defendant 
would  not  be  liable.  But  the  superintendent  was  not  a  fellow-servant 
but  a  vice  principal,  and  if  the  death  was  caused  by  his  negligence  the 
defendant  woula  be  liable.     Id. 

4.  Held  that  the  telegram  was  sufficiently  explicit  and  not  mis- 
leading, and  that  the  conductor  erred  in  his  interpretation  of  it,  and 
that  in  so  doing,  and  in  putting  said  car  before  tne  cabin  car,  and  in 
attaching  them  together  as  was  done,  he  was  guilty  of  negligence;  but 
being  a  fellow-servant  of  the  deceased,  such  negligence  was  not  suffi- 
cient to  charge  the  defendant.     Id. 

6.  Where  notice  is  given  of  crippled  cars  by  placing  upon  them 
what  is  known  as  shop  cards,  which  denote  that  they  are  injured  and 
to  be  taken  to  the  shop  for  repair,  such  notice  is  sufficient  and  the  de- 
fendant is  not  negligent  in  failing  to  give  notice.     Id. 

6.  As  the  proper  place  in  a  train  for  a  crippled  car  would  depend 
upon  the  character  of  its  injury,  it  would  be  impracticable  to  pre- 
scribe by  a  general  rule  the  place  in  which  all  such  cars  should  be 
placed,  and  therefore  there  was  no  negligence  on  the  part  of  the  de- 
fendant in  failing  to  provide  rules.     Id. 

7.  When  the  character  of  the  defendant's  defense  involves,  among 
other  things,  its  liability  to  the  widow  of  a  deceased  servant,  and  there 
is  in  his  claim  for  special  damages  the  element  of  fault  or  negligence 
on  its  part,  it  is  not  practicable  to  adjust  the  defendant's  claim  in  the 
plaintin's  action.  Such  damages,  if  recoverable  at  all,  must  be  re- 
covered in  a  separate  action.     Edge  Moor  I.  Co.  vs.  Brown  etc.  Co.,  10. 

8.  If  a  person  in  charge  of  a  vehicle  approaching  a  street  crossing 
sees,  or  by  looking  might  have  seen,  a  person  wallang  over  or  along 
such  crossing,  he  is  b<xmd  to  stop  or  turn  aside  his  vehicle  so  as  to 
avoid  collision,  and  when  he  stops  it  should  be  for  such  time  as  to 
afford  a  proper  and  reasonable  time  to  get  out  of  the  wav  of  the 
vehicles  and  if  he  fails  so  to  do  he  is  guilty  or  negligence.  Robinson  vs 
Huber,  21. 

9.  Due  care  and  negligence  defined.     Id. 
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10.  The  person  in  charge  of  an  automobile  would  be  guilty  of 
neg:ligence  if  he  is  unfamiliar  with  the  safety  appliances  thereof,  or 
being  familiar  does  not  use  them  to  prevent  collision;  or  if  he  drives 
the  machine  at  a  greater  rate  of  speed  than  one  mile  in  seven  minutes 
through  a  built  up  portion  of  a  city,  etc      Gartftt  vs.  Peoples  Ry.,  29. 

11.  When  the  single  point  of  negligence  reUed  upon  in  the  plain- 
tiflf' s  declaration  is  a  defective  or  imperfect  spark  arrester,  he  must 
recover  for  that  negligence  or  not  at  all.  If  from  any  other  cause  the 
sparks  passed  from  the  engine  the  plaintiff  could  not  recover.  The 
n^ligence  which  he  has  alleged  is  the  only  negligence  which  the  de- 
fendant comes  prepared  to  meet,  and  upon  which  the  plaintiff  may 
recover.     Barker  vs.  Collins,  49. 

12.  While  there  is  no  duty  resting  upon  the  railway  company  to 
stop  and  allow  a  fimeral  procession  to  pass,  yet  if  they  had  been  in  the 
habit  of  doing  it,  and  thereby  induced  on  the  part  of  drivers  who  were 
familiar  with  the  custom  the  belief  that  they  woxild  stop,  it  entered  in- 
to the  question  of  the  driver's  negligence.  It  is  not  necessary  to  be 
alleged  in  the  declaration  of  the  plaintiff.  While  vs.  Wil.  CUy  Ry., 
105. 

13.  If  it  was  the  uniform  and  continuotis  usage  or  practice  of  the 
company  to  stop  its  cars  at  crossings  and  wait  until  a  funeral  proces- 
sion passed  by,  and  such  usage  was  known  to,  and  relied  upon,  by  the 
plaintiff,  such  usage  may  be  considered  by  the  jury  in  estimating  the 
degree  of  diligence  required  of  the  plainUff.  A  failure,  however,  to 
observe  such  usage  would  not  amount  to  n^ligence  on  the  part  of 
the  company,  nor  would  it  relieve  the  driver  of  the  carriage  of  the  duty 
of  exercising  due  care.     Id. 

14.  When  one  person  is  injured  by  the  negligence  of  another,  the 
wron^-doer  is  Uable  for  all  the  usual  and  natu^  effects  and  results  of 
such  mjury.  It  does  not  avail  him  to  say,  that  if  the  injury  had  been 
more  speedily  or  more  skilfully  treated  the  actual  sunering  and  re- 
sults would  not  have  been  so  great.  The  question  is,  not  whether 
the  injured  person  took  the  wisest  counsel  or  applied  the  best  remedie 
to  the  wound,  but  whether  the  extent  of  the  injuries  complained  of 
was  caused  by  and  naturally  grew  out  of  the  injuries  inflicted  by  the 
negligence  of  the  wrong-doer.  It  is  the  duty  of  the  injured  person, 
however,  to  use  all  reasonable  care  and  precaution  in  effecting  a  cure. 
Graboski  vs.  New  Castle  Leather  Co.,  145. 

15.  No  presumption  of  negligence  on  the  part  of  the  defendant 
company  arises  from  the  mere  fact  that  the  plaintiff  or  his  proper^ 
were  injured  by  the  car  of  the  defendant.  The  burden  of  proving  it 
rests  upon  the  plaintiff.     Heidelbaugh  vs.  Peoples  Ry.,  209. 

16.  If  a  motorman  in  charge  of  a  car  sees,  or  by  the  exercise  of  doe 
diligence  might  have  seen,  a  frightened  and  unmanageable  horse 
attached  to  a  vehicle  on  the  street  near  the  railway  in  front  of  his  car, 
it  is  his  duty  to  use  every  reasonable  means  in  his  power  to  prevent  a 
collision,  and  if  he  fails  to  do  so,  he  is  guilty  of  negligence,  and  the 
company  whose  servant  he  is,  is  liable  tor  any  injury  occasioned  by 
such  negligence.     Id. 

17.  If,  on  the  other  hand,  the  motorman  under  those  dicum- 
stances,  in  due  time,  uses  all  the  means  within  his  power  to  check  or 
stop  the  car,  and  he  is  not  able  to  do  so  by  reason  oi  the  slippery  con- 
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dition  of  the  track  or  other  cause  beyond  his  control,  he  is  not  guilty 
of  negligence.     Id. 

18.  If  the  defendant  at  the  time  of  the  accident  was  running  the 
automobile  at  such  a  high  rate  of  speed  as  prevented  him  Irom 
maintaining  control  of  it,  such  rate  of  speed  was  unreasonable  and  the 
defendant  was  negligent.     Simeone  vs.  Lindsay,  224. 

19.  A  plaintiff  will  not  be  held  guilty  of  contributory  negligence 
who  in  effort  to  avoid  immediate  danger,  in  the  exigency  of  the  mo- 
ment, suddenly  and  without  time  for  reflection,  puts  himself  in  the 
way  of  ot^er  perils  without  fault  on  his  part;  and  particularly  so  if 
the  defendant  has  placed  him  in  such  position.     Id. 

20.  If  the  automobile  at  the  time  of  the  accident  was  entirely 
operated  and  controlled  by  some  one  other  than  the  defendant,  the 
plaintiff  cotdd  not  recover.  It  is  not,  however,  necessary  that  the 
defendant  should  have  been  the  owner  of  the  automobile.  If  he  had, 
at  the  time  of  the  accident,  control  of  the  machine,  so  as  to  be  able 
to  govern  its  management,  or  operation,  any  negligence  in  operating 
the  machine  would  be  the  negligence  of  the  defendant.     Id. 

21.  If  the  carpets  were  damaged  as  the  result  of  a  fire  only,  and 
said  fire  was  not  caused  by  the  negligence  or  carelessness  of  the  de- 
fendant, its  agents  or  serv  ants,  the  plaintiff  would  not  be  entitled  to 
recover.  But  if,  after  being  damaged  by  the  fire,  the  carpets  were 
further  damaged  by  the  carelessness  and  nqg^ligence  of  the  defendant 
in  not  taking  proper  care  of  Measurhen  while  the  plaintiff  could  not 
recover  for  the  damage  sustained  by  the  fire,  he  would  be  entitled  to 
recover  for  whatever  damages  were  caused  by  the  negligence  of  the 
defendant  after  the  fire.     Bowen  vs.  Isenebrg  Bros.  Co.,  230. 

22.  The  defendant  would  not  be  liable  if  the  danger  complained  of 
was  apparent  to  a  person  of  ordinary  intelligence  and  care,  or  if,  at 
the  time  of  the  accident  the  deceased  was  usmg  the  dangerous  appli- 
ance without  any  order  to  do  so,  or  contrary  to  9ie  orders  given  by  the 
defendant.     Coughlan  vs.  P.  B.  &  W.  R.  R.,    242. 

23.  If  the  deceased  saw  and  knew  of  the  inadequacy  of  the  crew, 
and  continued  to  work  without  objections;  or  if  a  part  of  the  crew 
were  temporarily  absent  in  an  emergency  not  reasonably  to  be  an- 
ticipated by  the  master,  the  defendant  would  not  be  liable.     Id. 

24.  It  is  never  a  test  of  the  application  of  the  fellow-servant  doc- 
trine to  any  given  case  whether  or  not  the  injury  was  received  by  the 
servant  during  working  hours  or  when  he  was  at  work  after  working 
hours.  The  sole  test  of  its  application  thereto  is  whether  at  the  time 
of  the  injury  the  servant  was  doing  something  which  it  was  his  duty, 
or  he  had  a  right,  to  do  under  the  contract.  If  he  was  so  acting,  the 
doctrine  applies;  if  not,  it  does  not  apply.  Taylor  vs.  Bush  &  Sons 
Co.,  306. 

26.  Action  brought  to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  and  alleged  to  have  been  occasioned  by  the  neg- 
ligence of  the  defendant.     Lewis  vs.  Pawnee  BiWs  etc.  Co.,  316. 

26.  While  the  city  is  not  an  insurer  against  all  injuries  which  may 
result  from  holes,  or  obstructions  in  the  public  streets,  it  is  liable  for 
such  injuries  as  are  the  result  of  its  negligence  or  default,  or  the  neg- 
Ugence  or  default  of  its  duly  authorized  agents,  in  the  performance  of  a 
duty  imposed  upon  it  by  law.     Siidham  vs.  Delaware  City,  359. 
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27.  Certain  instructions  of  Court  below  on  the  questions  of  neg- 
ligence held  to  be  proper.     The  Wil.  City  Ry.  vs.  White,  363. 

28.  In  eveiy  action  for  n^ligence  two  things  are  requisite  to  en- 
title the  plaintiff  to  a  recovery;  (1)  negligence  on  the  part  of  the  de- 
fendant; and  (2)  due  care  on  the  part  of  the  plaintiff.  In  every  such 
action,  the  question  '*  Whose  n^ligence  was  the  proximate  canse  of 
the  injury  complained  of?"  is  one  which  nmst  be  determined  from  the 
evidence,  imder  all  the  facts  and  circumstances  of  the  particular  case. 
If  there  is  any  evidence  of  negligence  on  the  part  of  the  defendant, 
upon  which  the  jury  can  properly  find  a  verdict,  or  if  the  conclusion  to 
be  drawn  theretrom  is  debatable  ,or  rests  in  doubt,  though  the  facts 
are  undisputed,  or  if  the  evidence  is  conflicting  in  r^ard  to  any  par- 
ticular fact,  the  case  should  be  submitted  to  the  jury.     Id, 

29.  A  person  who  possesses  a  mere  privilege  or  right  of  way  in  and 
over  the  land  of  another  has  no  right  to  divert  percolating  waters,  un- 
necessarily and  negligently  from  the  lands  ot  the  owner  to  the  in- 
jury of  such  owner.     Little  vs.  Tele f  hone  Co.^  374. 

30.  A  company  that  has  the  right  to  construct  a  telephone  line 
along  and  across  the  lands  of  another,  may  dig  holes,  erect  pcrfes, 
string  wifes,  and  do  any  other  thing  and  use  such  agencies  as  are 
reasonably  required  to  accomplish  the  work ;  but  the  exercise  of  such 
right  does  not  require  the  diversion  of  percolating  waters  or  the  des- 
truction or  impairment  of  a  natural  spnng,  unless  the  proi>cr  making 
of  the  holes  &c.  would  have  such  effect.  It  is  for  the  jury  to  deter- 
mine whether  the  waters  were  diverted,  and  the  spring  destroyed,  by 
and  through  the  negligence  of  the  defendant.     Id. 

31.  The  plaintiff  having  alleged  as  the  negUgence  of  the  company 
that  the  company  permittSi  the  step  of  the  car  to  be  so  weak,  broken 
and  insufficiently  secured  that  it  gave  way  beneath  her  when  she  was 
departing  from  the  car,  the  jury  must  be  satisfied,  in  order  for  the 
plaintiff  to  recover,  that  her  injuries  were  catised  by  such  tinsafe  con- 
dition of  the  step ;  and  the  jury  must  be  also  satisfied  that  the  plaintiff 
had  no  knowledge  of  such  unsafe  condition  of  the  step,  or  any  informa- 
tion or  warning  from  which  she  could  have  known  it.  Smitkers  vs. 
The  Wil.  City  Ry.,  422. 

32.  But  if  the  jury  believe  that  the  step  of  the  car  was  in  a  reason- 
ably good  and  safe  condition  at  the  time  of  the  accident  to  the  plain- 
tiff, or  beUeve  the  injuries  of  which  the  plaintiff  complains  were  caused 
by  her  own  negligence,  or  were  the  result  of  an  unavoidable  accident, 
their  verdict  should  be  in  favor  of  the  defendant.     Id. 

33.  In  an  action  against  a  railway  company  for  damages  for  per- 
sonal injuries  the  plaintiff  would  be  entitled  to  recover  notwithstand- 
ing there  had  been  negligence  on  his  part,  if  it  was  the  negligence  of 
the  defendant  alone  that  was  the  proximate  and  immediate  cause  of 
the  injury;  if,  in  other  words,  notwithstanding  any  previous  ne|^- 
gence  of  the  plaintiff,  the  company  could  have  prevented  the  accident 
by  ordinary  and  reasonable  care.     Heinel  vs.  Peoples  Ry.,  428. 

34.  If  the  plaintiff  moved  from  a  position  of  safety,  to  a  position  of 
danger  near  or  upon  the  track  so  suddenly  as  to  make  it  impossil^  for 
the  motorman  to  stop  the  car  before  the  collision,  the  defendant 
could  not  be  held  liable  for  the  resultant  injury;  but,  if  the  motorman 
saw,  or  by  the  exercise  of  reasonable  care  could  have  seen,  the  plain- 
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tiff  in  a  position  of  danger,  standing  with  his  back  to  the  car,  in'^time 
to  stop  tne  car  and  avoid  the  accident,  it  was  his  duty  to  do  so,  and  if 
he  failed  to  do  so  the  company  would  be  liable.     Id. 

35.  But  such  construction  of  the  railway  is  the  exercise  of  a  vital 
part  of  the  company's  franchise,  and  even  if  the  work  is  done  by  such  a 
contractor  in  the  employ  of  the  company,  whether  he  be  called  an  in- 
dependent contractor  or  otherwise  the  company  would  be  liable  for 
iniuries  resulting  from  the  negligence  of  such  contractor  and  any  and 
all  of  his  servants  and  employees.     White  vs.  Peoples  Ry.,  476. 

36.  The  law  will  not  permit  the  company  to  shield  itself  from  lia- 
bility for  such  negligence  behind  any  such  alleged  independent  con- 
tractor. In  such  work,  in  law,  he  would  be  the  agent  of  the  com- 
pany.    Id. 

37.  The  law  in  respect  to  negligence  stated,  and  the  duty  of  the 
ccity  and  also  of  the  traveler  defined.     Anderson  vs.  Wilmington,  485. 

38.  The  statement  of  the  law  by  the  trial  Court  as  to  contributory 
negligence  and  unaviodable  accident  affirmed.  MacFeat  vs.  P.  w. 
&  B.  R.  R.,  513. 

39.  An  averment  of  negligence  contained  in  the  plaintiff's  declara- 
tion, being  simply  that  the  employee,  who  was  an  Italian,  did  not 
understand  English,  and  was  put  xmder  the  charge  of  people  who  did 
not  undertsand  Italian,  held  insufficient.  Valente  vs.  American 
Bridge  Co.^  556. 

40.  The  servant  assumes  no  risk  as  to  the  primary  duties  of  the 
master,  but  does  assume  all  the  ordinary  risks  incident  to  the  employ- 
ment, including  the  negligence  of  a  fellow  servant.     Id. 

41.  The  Court  delivered  the  usual  charge  on  negligence;  and  the 
duty  of  the  railway  company,  and  also  of  the  passenger.  Elliott  vs. 
The  WU.  City  Ry.,  570. 

See  Bank  and  Depositor,  1,  5,  6.  8,  12. 

NEW  TRIAL,  MOTION  FOR. 

The  Court  intimating  that  it  wotild  set  aside  the  verdict  as  ex- 
cessive and  order  a  new  trial,  coimsel  for  plaintiff  agreed  to  have 
verdict  entered  for  a  reduced  amount.  Poole  vs.  Greer ,  220;  Todd  vs. 
Every  Evening  Printing  Co.,  233. 

NEXT  FRIEND. 

1.  The  fact  that  a  father  as  next  friend  sought  to  recover  for  his 
minor  child  damages  for  which  he  might  otherwise  have  maintained 
an  action  in  his  own  name,  will  amount  to  a  waiver  or  relinquishment 
of  the  father's  right  in  favor  of  the  son,  or  to  an  emancipation  of  the 
son  by  the  father,  so  as  to  preclude  the  father  from  maintaining  an 
action  in  his  own  name.     Bowring  vs.  Wil.  Mai.  I.  Co.,  332. 

2.  But  the  next  friend  of  an  infant  plaintiff  is  not  a  party  to  the 
action  in  such  a  sense  that  the  judgment  therein  rendered  could  be 
pleaded  in  bar  of  any  cause  of  action  he  might  have  against  the  same 
defendant  growing  out  of  the  same  transaction.  The  actions  would 
be  different — the  parties  not  the  same.  A  verdict  against  a  person 
serving  in  one  capacity  will  not  estop  him  when  he  sues  in  another 
distinct  capacity,  and  is  in  fact  a  different  person  in  law.     Id. 
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NOLLE  PROSEQUI. 

1.  In  an  indictment  for  larceny,  the  property  alleged  to  have  been 
stolen  was  stated  to  be  the  property  of,  Joseph  Bancroft  Sons'  Comp- 
any." At  the  trial  it  appeared  from  the  States  evidence  that  it  was 
the  property  of  "J<^seph  Bancroft  and  Sons'  Company."  The  State 
permitted  to  enter  a  nolle  prosequi.     State  vs.  Dougherty^  398. 

2.  The  State  allowed  to  enter  a  nolle  prosequi,  and  motion  to  in- 
st'uct  the  jury  to  render  a  verdict  of  not  giiilty,  refused.  SiaU  vs. 
Hamilton,  433. 

NONSUIT. 

1.  A  count  of  the  declaration  which  no  evidence  has  been  offered 
to  sxipport  will  not  be  stricken  out  before  all  the  evidence  is  in,  nor  wiD 
the  Court  at  any  time  direct  a  nonsuit  or  binding  instnictioiis  as  to 
such  count.     White  vs.  Wil.  City  Ry.,  106. 

2.  Where  it  is  a  condition  of  a  fire  insurance  policy  that  if  the  sub- 
ject of  the  insurance  is  a  manufacturing  establishment  and  shall 
cease  to  be  operated  for  more  than  ten  conseuctive  days,  the  policy 
shall  become  void;  the  plaintiff,  in  an  action  on  such  poUcy,  cannot 
recover  if  it  appears  from  the  testimony  presented  by  him  that  the 
property  insured  was  a  manufacturing  establishment  which  ceased 
to  be  operated  for  more  than  ten  consecutive  days  immediatel]^  pn- 
ceding  the  fire.  Nonsuit  ordered,  which  being  refused  by  plaintiff; 
binding  instructions  were  given  to  find  for  the  defendant.  Downs 
vs.  German  Alliance  Insurance  Co.,  166. 

3.  When  the  vendor  delays  for  about  ten  years  to  exercise  the  right 
of  repossessing  himself  of  the  property  sold  by  him  a  waiver  and  aban- 
donment of  such  right  against  the  holder  of  the  mortgage  and  those 
claiming  thereimder,  should  be  presumed.  Knowles  Loom  Works  w. 
Knowles,  185. 

4.  Nonsuit  ordered,  which  being  refused  by  plaintiff,  the  Court 
instructs  the  jury  to  find  for  the  defendant.  Id.  Taylor  vs.  Busk 
&  Sons  Co.,  306;  National  Dredging  Co.  vs.  Farmers  Bank,  580. 

5.  In  refusing  a  motion  for  a  nonsuit  the  trial  Judge  said;  "We 
have  considered  the  motion  for  a  nonsuit  in  this  case,  and  while  we 
have  very  grave  doubt  of  the  plaintiff's  right  to  recover  upon  the 
evidence  presented,  we  think  the  case  should  eo  to  the  jury.  There- 
fore we  decline  to  order  the  nonsuit."  Held,  that  with  Uie  very  clear, 
forcible  and  accurate  statement  of  the  law  given  by  the  trial  Court  in 
its  charge  to  the  jury,  no  reasonable  juror  could  have  had  any  doubt 
that  it  was  his  duty  to  determine  the  facts  from  the  evidence,  without 
any  regard  to  what  was  said  by  the  trial  Judge  in  refusing  the  non- 
suit.    MacFeat  vs.  P.  W.  &B.  R.  R.,  513. 

NOTE. 

1.  It  is  of  no  consequence  when,  of  for  what  purpose,  the  note  was 
originally  made,  if  both  parties  agree  that  it  is  the  note  referred  to  in 
the  agreement.  The  jury  should  treat  it  precisely  as  if  it  bore  even 
date  with,  and  was  made  at  the  same  time  as  the  agreement  ,and  for 
the  sole  purpose  stated  therein.     Staunton  vs.  Smith,  193. 

2.  It  IS  for  the  jury  to  say,  under  the  evidence,  whether  another 
note  given  by  the  defendant  to  the  plaintiff  was  given  and  accepted  in 
payment  or  renewal  of  the  note  originally  given.     Id. 

3.  Note  given  for  price  of  a  horse.     Elltson  vs.  Simmons,  200. 
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An  obligation,  under  seal,  for  the  payment  of  money,  imports  or  im- 
plies a  valid  consideration  vmtil  the  contrary  appears  from  the  evi- 
dence; and  a  man  of  sound  mind  and  lawful  age  may  bind  himself  by 
such  an  abligation  to  pay  money  to  another  without  any  valuable 
consideration  whatever.     Rogers  vs.  Rogers,  267. 

4.  If  the  jury  are  satisfied  from  the  evidence  that  the  obligor,  by 
reason  of  old  age,  was  mentally  unsound  and  incapable  of  transacting 
business  before  the  execution  of  the  note,  they  may  presume  that  such 
unsoundness  and  incapacity  continued  until,  and  existed  at  the  time 
when  the  note  was  executed,  unless  the  contrary  is  shown  by  the  evi- 
dence.    Id, 

5.  If  the  obligor  at  the  time  that  he  executed  the  note  was  capable 
of  exercising  thought,  reflection  and  judgment,  knew  what  he  was 
doing  and  had  sufficient  memory  and  unaerstanding  to  comprehend 
the  nature  and  character  of  the  transaction,  he  was  capable  of  making 
the  note.     Id. 

6.  In  determining  whether  the  obligor  was  prevailed  upon  by 
deception  and  deceit  to  execute  and  deliver  the  note,  fraud  is  not  to  be 

g resumed  but  must  be  proved  by  the  party  alleging  it.  And  it  must 
e  shown  that  the  fraudulent  influence  alleged  was  such  that  the  ob- 
ligor was  too  weak  to  resist,  such  as  deprived  him  of  his  free  will,  and 
such  as  substituted  the  will  of  another  for  his  own.  The  degree  of  in- 
fluence necessary  to  control  the  will  of  the  obligor  would  depend  upon 
his  mental  and  physical  conditionat  the  time.     Id. 

7.  Action  on  promissory  note.  Wrong  party  plaintiff.  King 
vs.  Tyler,  287. 

8.  The  defendant  had  given  to  the  plaintiff  a  certain  promissory 
note,  with  an  agreement  which  provided  that  if  the  said  defendant 
should  pay  to  the  plaintifl,  on  account  of  said  note,  at  least  one-fourth 
of  his  interest  in  the  net  profits  of  the  business  of  the  incorporation 
during  the  vear  the  note  had  to  nm,  the  plaintiff  would  renew  the 
note.  On  demurrer  to  the  declaration  filed  in  an  action  on  said  note, 
keld; — (1)  That  it  was  not  necessary  for  the  plaintiff  to  set  out  what 
the  amotmts  of  the  net  profits  were,  the  dividends  that  were  declared, 
or  the  interest  of  the  defendant  in  said  net  profits.  (2)  That  it  was 
sufficient  if  the  nature  and  character  of  the  agreement  declared  on 
was  set  out  generally  and  in  substance.  (3)  That  plaintiff's  declara- 
tion sufficiently  set  out  a  legal  cause  of  action.  Pyle  vs.  GaUaher, 
407. 

9.  On  demurrer  to  defendant's  pleas  in  said  action,  held; — (1) 
That  conceding  the  defendant  had  the  right  to  have  the  note  renewed 
yet  he  made  no  effort  to  demand  or  procure  a  renewal,  and  the 
demurrer  should  therefore  be  sustained.  (2)  That  the  demurrer 
should  be  likewise  sustained  because  the  new  contract  set  up  by  the 
defendant  was  nudum  pactum; — void  for  want  of  consideration.     Id. 

10.  A  promissory  note,  such  as  sued  upon,  although  the  proviso 
annexed  thereto  destroys  its  negotiability,  purports  a  valuable  con- 
sideration. But  the  consideration  may,  as  between  the  original 
parties,  be  attacked;  and  if  a  total  failure  of  consideration  be.  shown 
as  between  them  a  recovery  cannot  be  had  upon  the  note.     Id. 

11.  If  there  was  a  valtiable  consideration  given  for  the  note,  then 
the  legal  effect  of  the  proviso,  annexed  to  the  note,  upon  the  defen- 
dant's liability  on  the  note,  was  to  secure  to  him  a  renewal  of  the 
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note  by  the  plaintiff  from  year  to  year  tintil  the  debt  represented  by 
the  note  should  be  fully  paid.  But  if  the  defendant  faUed  to  con- 
form to  the  terms  upon  which  the  note  was  to  be  renewed,  the  plain- 
tiff in  that  event  was  not  legally  bound  to  renew  the  note,  and  mi^t 
in  his  discretion  institute  legal  proceedings  for  the  recovery  of  the 
amount  secured  by  the  note  at  the  end  of  the  year  after  the  note  was 
given.     Id. 

12.  The  only  way  to  renew  a  note  is  by  making  and  tendering  a 
new  note  for  the  old.  It  must  be  shown  by  the  evidence  that  the  de- 
fendant made  or  tendered  a  renewal  note  to  the  plaintiff  for  the  fiist 
note  given  and  sued  upon,  or  that  the  plaintiff  waived  the  maVtng 
and  tendering  of  such  note  by  the  defendant.     Id. 

13.  In  an  action  to  recover  the  amount  of  a  note  imder  seal  more 
than  twenty  years  old,  upon  which  endorsements  of  payments  had 
been  made  by  the  holder  of  the  note ;  held  that  while  the  notes  were  ad- 
missible in  evidence,  the  endorsements  were  not.  Hudson  vs.  WiU- 
iamSf   550. 

14.  Certain  testimony  tending  to  rebut  the  presumption  of  pay- 
ment, including  an  offer  of  compromise  and  settlement,  admitted; 
but  subsequently  stricken  out  by  order  of  the  Coiirt,  leaving,  how- 
ever, any  acknowledgment  of  the  defendant  that  the  debt  was  not 
paid.     Id. 

15.  An  admission  upon  the  part  of  the  defendant  of  the  existence 
of  the  debt  sued  for,  in  order  to  dispose  of  the  presumption  of  pay- 
ment from  the  lapse  of  twenty  years  after  maturity,  must  be  an  ex- 
press  acknowledgement   of   an   existing   debt.     id. 

16.  In  order  to  exclude  distinct  admissions  of  facts,  it  must  appear 
either  that  they  were  expressly  made  without  prejudice,  or  at  least 
that  they  were  made  under  the  force  of  a  pending  treaty,  and  into 
which  the  party  might  have  been  led  by  the  coiffidence  of  a  com- 
promise taking  place.  Admissions  made  expressly  for  the  purpose 
of  effecting  a  compromise  of  a  matter  under  controversy,  if  not  ac- 
cepted, cannot  be  proved  against  the  party  making  them.  But  ad- 
missions of  independent  facts  are  receivable  in  evidence,  though  made 
during   negotiations  _  for  a   compromise.     Id. 

NOTICE. 

1.  Where  notice  is  given  of  crippled  cars  by  placing  upon  them 
what  is  known  as  shop  cards,  which  denote  that  they  are  injured  and 
to  be  taken  to  the  shop  for  repair,  such  notice  is  sufficient  and  the  de- 
fendant is  not  negligent  in  failing  to  give  notice.  Shuster  vs.  P.  B. 
&  W.  R.  R.,  4. 

2.  Under  Sec.  17  of  the  Act  entitled  "An  Act  in  relation  to  the  col- 
lection of  taxes  for  New  Castle  County,**  the  collector  is  required,  in 
making  a  sale  of  real  estate,  to  give  notice  to  any  person  having  an  in- 
terest therein,  other  than  the  person  to  whom  the  taxes  are  assessed, 
provided  such  interest  appears  upon  the  records  of  said  county. 
The  words  "records  of  New  Castle  County"  embrace  only  the  records 
of  said  coimty  and  not  the  records  of  the  City  of  Wilmington.  They 
have  a  definite  and  well  settled  meaning,  commonly  known  and  ac- 
cepted, and  that  isj  ust  what  the  words  themselves  express — county 
records,  the  records  of  the  county  and  not  all  the  records  in  the  county 
Knowles  vs.  Morris,  76. 
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NOTICE— CofUinued. 

•■  3.  Where  a  stiit  is  brought  by  a  depositor  to  recover  from  a  bank 
payments  made  on  forged  or  fraudulently  altered  checks,  which  con- 
stitute a  series  of  successful  forgeries,  held;  that  after  the  depositor's 
pass-book  has  been  balanced  and  return^  to  him  with  any  of  the 
foiged  or  fraudulently  altered  checks,  and  it  appears  that  there  was  no 
n^ligence  or  want  of  due  and  reasonable  care  on  the  part  of  the  bank 
in  paying  the  said  forged  or  fraudulently  altered  checks,  the  failure 
of  the  depositor  to  notify  the  bank  within  a  reasonable  time  that 
such  checks  have  been  forged  or  fraudulently  altered,  will,  if  the  delay 
be  caused  bv  his  negligence  in  not  using  due  care  and  diligence  in 
examining  the  pass-book  and  vouchers,  or  in  giving  notice,  it  he  had 
discovered  the  forgeries,  constitute  a  defense  for  the  bank  to  the  de- 
positor's suit  for  money  subsequently  paid  out  on  similar  checks 
National  Dredging  Co.  vs.  Farmers  Bank,  580. 

See  Presumption  op  Knowledge;  Sale  op  Real  Estate. 

NUDUM  PACTUM.— See  Note.  9. 
OBLIGATION   UNDER  SEAL.— See  Note. 

OBTAINING  MONEY  BY  FALSE  PRETENSES.  :  '       : 

1.  The  Wilmington  City  Railway  Company  is  a  corporation  of  this 
State  created  by  public  act,  and  it  is  not  necessary  to  prove  that  it  is  a 
corporation.  And  although  in  the  statute  in  respect  to  "false  pre- 
tense" the  word  corporation  is  not  used,  it  is  nevertheless  a  person 
within  the  meaning  of  said  act.     State  vs.  Briscoe,  401. 

2.  In  order  to  convict  the  defendant  of  obtaining  money  by  false 
pretenses  the  State  must  prove,  (1)  that  the  defendant  knowingly 
made  the  false  pretense;  (2)  that  he  made  such  pretnese  with  intent 
to  cheat  and  defraud  the  company;  (3)  that  by  such  pretense  he  act- 
ually did  cheat  and  defraud  the  company,  and  did  obtain  from  it 

aereby  the  money,  it  being  the  property  of  said  company.     Id. 

3.  A  false  pretnese  is  such  a  false  representation  of  a  met,  past  or 
existing  by  a  person  who  knows  it  to  be  untrue  as  is  adopted  or  cal- 
culatea  to  induce  the  person  to  whom  it  is  made  to  part  with  some- 
thing of  value.  It  may  consist  in  any  act,  word,  symbol  or  token 
calculated  to  deceive  another,  and  knowingly  and  designedly  em- 
ployed with  intent  to  defraud  another  of  money  or  other  personal 
property.  The  intent  is  an  essential  element  of  the  offense,  and  may 
be  proved  either  by  direct  or  circumstantial  evidence.     Id. 

4.  The  pretense  must  not  only  be  false,  but  also  of  such  a  nature 
as  is  calculated  to  deceive.  It  must  have  enabled  the  defendant  to 
obtain  the  money,  and  have  influenced  or  induced  the  company  to 
part  with  the  same.     Id. 

OBSTRUCTING  PUBLIC  ROAD.— See  Roads. 

OBSTRUCTING  RIGHT  OF  WAY.— See  Right  op  Way. 

OPTION. — See  Sale  op  Real  Estate. 

ORDER  OF  SALE. 

A  corporation  having  been  summoned  as  garnishee,  and  having 

fiven  a  certificate  showing  the  number  of  shares  of  stock  held  by  the 
efendant,  applied  for  leave,  when  an  order  of  sale  was  asked  for,  to 
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ORDER  OF  SALE— Continued. 

supplement  its  answer.  Held;  that  tinder  the  circumstances  the 
garnishee  should  have  an  opporttmity  to  produce  testimony  on  the 
point  in  question.     Morgan  &  Co.  vs.  Natlor,  470. 

PANEL  OP  PETIT  JURORS  QUASHED  BY  COURT.— See  Jury. 

PARENT  AND  CHILD. 

1.  The  fact  that  a  father  as  next  friend  sought  to  recover  for  his 
minor  child  damages  for  which  he  might  otherwise  have  maintained  an 
action  in  his  own  name,  will  amount  to  a  waiver  or  reUnqtiishment  of 
the  father's  right  in  favor  of  the  son,  or  to  an  emancipation  of  the  son 
by  the  father,  so  as  to  preclude  the  father  from  maintaining  an  action 
in  his  own  name.     Bowring  vs.  Wil.  Mai.  I.  Co.^  332. 

See  Parties;  Principal  and  Agent. 

PARTIES. 

1.  An  action  can  not  be  maintained  when  brought  by  a  plaintiff 
who  has  no  apparent  legal  interest  in  the  cause  of  action.  King  vs. 
Tyler,  287. 

2.  The  fact  that  a  father  as  next  friend  sought  to  recover  for  his 
minor  child  damages  for  which  he  might  otherwise  have  maintained  an 
action  in  his  own  name,  will  amount  to  a  waiver  or  relinquishment  of 
the  father's  right  in  favor  of  the  son,  or  to  an  emancipation  of  the  son 
by  the  father,  so  as  to  preclude  the  father  from  maintaining  an  action 
in  his  own  name.     Bowring  vs.  Wil.  Mai.  I.  Co.,  332. 

3.  But  the  next  friend  of  an  infant  plaintiff  is  not  a  party  to  the 
action  in  such  a  sense  that  the  judgment  therein  rendered  could  be 
pleaded  in  bar  of  any  cause  of  action  he  might  have  against  the  same 
defendant  growing  out  of  the  same  transaction.  The  actions  would 
be  different — the  parties  not  the  same.  A  verdict  against  a  person 
serving  in  one  capacitor  will  not  estop  him  when  he  sues  in  another 
distinct  capacity,  and  is  in  fact  a  different  person  in  law.     Id. 

See  Husband  and  Wipe. 

PARTNERSHIP. 

In  order  that  a  plaintiff  may  maintain  his  action  at  law  with  respect 
to  a  partnership  accotmt  or  balance,  it  must  appear  that  the  partner- 
ship has  been  dissolved,  and  that  there  has  been  an  adjustment  of  the 
partemship  accoimts,  and  a  balance  struck,  showing  a  sum  due  to 
riim  from  the  defendant.     Downs  vs.  Short,  264.  ^ 

PASS  BOOK. — See  Bank  and  Depositor. 

PASSENGER. 

1.  The  statement  of  the  law  by  the  trial  Court  as  to  what  consti- 
tutes a  passenger,  and  as  to  the  care  to  be  exercised  by  a  passenger  in 
crossing  the  railroad  tracks  either  before  entering  or  after  leaving  the 
car,  affirmed,     MacFeat  vs.  P.,  W.  &  B.  R.  R.,  513. 

2.  The  Coiirt  dehvered  the  usual  charge  on  negligence;  and  the 
duty  of  the  railway  company,  and  also  of  the  passenger.  ElUoit  vs. 
The  WU.  City  Ry.,  570. 
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FASSENGER'-Continued. 

3.  If  a  car  slows  up  or  stops  at  an  unusual  stopping  place,  in  such  a 
manner  as  clearly  to  invite  a  passenger  to  alight,  and  the  passenger 
under  such  circumstances  attempts  to  alight,  using  due  and  proper 
care,  it  is  the  duty  of  the  person  or  persons  having  charge  of  the 
car  not  to  suddenly  start  the  car  in  such  a  manner  as  to  endanger 
the  safety  of  the  ahghting  passenger.  Id. 
See  Common  Carrier. 

PATENT  DANGER. 

1.  The  defendant  would  not  be  liable  if  the  danger  complained  of 
was  apparent  to  a  person  of  ordinary  intelli^^ence  and  care,  or  if,  at 
the  time  of  the  accident  the  deceased  was  using  the  dangerous  appli- 
ance without  any  order  to  do  so,  or  contrary  to  the  orders  given  by 
the  defendant.     Coughlan  vs.  P.  B.  &  W.  R.  R.,  242. 

2.  If  the  deceased  saw  and  knew  of  the  inadequacy  of  the  crew, 
and  continued  to  work  without  objections;  or  if  a  part  of  the  crew 
were  temporarily  absent  in  an  emergency  not  reasonably  to  be  an- 
ticipated Dv  the  master,  the  defendant  would  not  be  liable.     Id. 

3.  In  the  lawful  use  of  the  streets  of  a  city  a  pedestrian  is  not 
bound  to  hunt  for  latent  obstructions  or  dangers.  He  may  fairly  pre- 
sume that  they  are  in  a  reasonably  safe  condition  for  use,  in  the  ab- 
sence of  any  knowledge  to  the  contrary.  If,  however,  he  knows  of 
the  existence  of  the  danger,  or  under  the  circumstances  ought  to  know 
of  it,  and  with  such  knowledge  voluntarily  nms  into  the  danger,  he 
assumes  all  the  risk  of  such  conduct.     White  vs.  Peoples  Ry.,  476. 

PAYMENT  OF  NOTE.—See  Notb. 

PERCOLATING  WATER. 

1.  The  authorities  generally  hold  that  in  the  absence  of  express 
contract,  and  a  positive  authorized  regulation,  the  use  of  percolating 
waters  for  manufacturing,  mining  and  like  purposes,  is  within  the 
right  of  the  owner  of  the  soil,  whatever  may  be  its  effect  upon  his 
neighbor's  wells  and  springs.  But  the  owner  may  not  wantonly  or 
maHciously  so  use  his  own  land  as  to  injure  an  adjoining  owner  by 
diverting  waters  percolating,  oozing  or  nitrating  through  the  earth 
to  the  lands  of  the  latter;  and  the  purpose  for  wmch  the  water  is  used 
must  be  necessary,  or  at  least  legitimate.  Little  vs.  Telephone  Co., 
374. 

2.  A  person  who  possesses  a  mere  privilege  or  right  of  way  in  and 
over  the  land  of  another  has  no  right  to  divert  percolating  waters,  un- 
necessarily and  negligently  from  the  lands  of  the  owner  to  the  injury 
of  such  owner.    Id. 

3.  A  company  that  has  the  right  to  construct  a  telephone  line 
along  and  across  the  lands  of  another,  may  dig  holes,  erect  poles, 
string  wires,  and  do  any  other  thing  and  use  such  agencies  as  are 
reasonably  required  to  accomplish  the  work;  but  the  exercise  of  such 
right  does  not  require  the  diversion  of  percolating  waters  or  the  des- 
truction or  impairment  of  a  natural  sprmg,  unless  the  proper  making 
of  the  holes  &c.  would  have  such  effect.  It  is  for  the  jury  to  deter- 
mine whether  the  waters  were  diverted,  and  the  spring  destroyed,  by 
and  through  the  negligence  of  the  defendant.     Id. 

4.  Measure  of  damages  stated,  for  destruction  of  natural  spring 
of  water.     Id. 
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PERJURED  WITNESS.— See  Witness. 

PERJURY. 

1.  Penury  was'an  offense  at  common  law,  and  is  where  a  lawful 
oath  is  administered  in  some  judicial  proceeding  or  due  course  of 
justice,  to  a  person  who  swears  wilfully,  absolutdy  and  falsely,  in  a 
matter  material  to  the  issue  or  point  in  question.  State  vs.  Shaffner, 
576. 

2.  Where  the  crime  of  perjury  is  committed  at  the  instigation  or 
procurement  of  another,  it  is  termed  subornation  of  perjury  in  the 
party  instigating  it,  and  is  also  an  offense  at  common  law.  So  also 
IS  an  attempt  to  instigate  or  persuade  another  to  commit  perjury  an 
offense  at  common  law,  notwithstanding  the  fact  that  the  perjury  was 
not  afterwards  actually  committed,     id. 

3.  By  a  statute  of  this  State  it  is  made  a  felony  for  any  person  to 
commit  the  crime  of  perjury,  or  to  procure  any  other  person  to  com- 
mit such  crime.     Id. 

4.  While  an  attempt  to  procure  one  to  commit  perjury  is  not 
specifically  provided  for  by  statute,  it  comes  within  the  terms  of  the 
general  statute  which  provides  that  offenses  indictable  at  common 
Taw,  and  not  specifically  provided  by  statute,  shall  be  deemed  mis- 
demeanors.    Id. 

6.  To  establish  such  offense  the  State  must  show  that  the  defen- 
dant instigated  and  endeavored  to  persuade  the  witness  to  swear  in 
the  former  trial  in  substance  and  effect  as  set  forth  in  the  indictment; 
that  this  was  false,,  and  was  known  to  be  false,  at  the  time  of  the  in- 
stigation an  attempt  and  attempted  to  procure  to  commit  perjury. 
Id. 

6.  In  considering  the  testimony  of  the  defendant  the  jury  should 
have  regard  to  the  uncontradicted  evidence  as  to  his  bad  reputation 
for  truth  and  veracity,  his  former  conviction  for  offenses  involving 
moral  turpitide,  and  the  interest  he  has  in  the  determination  of  tiic 
case.     Id. 

PERSONAL  INJURIES. 

1.  Held,  that  there  was  no  evidence  upon  which  a  jury  would  have 
been  justified  in  finding  a  verdict  for  the  plaintiff,  and  that  they  were 

?roperly  instructed  to  find  a  verdict  for  the  defendant.     Skuster  w. 
\,  B.  &  W.  R.  R.,  4. 

2.  If  a  person  in  charge  of  a  vehicle  approaching  a  street  crossing 
sees,  or  by  looking  might  have  seen,  a  person  wallong  over  or  along 
such  crossing,  he  is  botmd  to  stop  or  turn  aside  his  vehicle  so  as  to 
avoid  collision,  and  when  he  stops  it  should  be  for  such  time  as  to 
afford  a  proper  and  reasonable  time  to  get  out  of  the  way  of  the  vehi- 
cle if  he  fails  so  to  do  he  is  guilty  of  negligence.  Robinson  vs.  Huber, 
21. 

3.  Action  to  recover  damages  for  personal  injuries.  Garrett  vs. 
Peoples  Ry.,  29;  Baivring  vs.  WU.  Mai.  I.  Co.,  332;  The  Wa.  City 
Ry.  vs.  White,  363;  \Whtie  vs.  Peoples  Ry  476 

4.  In  an  action  for  personal  injuries  the  orderly  method  to  pursue 
at  the  trial  is  to  first  have  the  injuries  described  and  identified  either 
by  the  plaintiff  himself,  or  by  some  other  witness  who  could  so  testify, 
and  then  call  the  ph3rsician  to  testify  to  the  nature  and  extent  of  those 
injuries  .     White  vs.  The  Wil.  City  Ry.,  106. 
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PERSONAL  INJURIES— Ccw/tnued. 

6.  When  one  person  is  injured  by  the  negligence  of  another,  the 
wron|^-doer  is  liable  for  all  the  usual  and  natt^aleffects  and  results  of 
such  injury.  It  does  not  avail  him  to  say,  that  if  the  injury  had  been 
more  speeoily  or  more  skilftilly  treated  the  actual  suffering  and  results 
would  not  have  been  so  ^eat.  The  question  is,  not  whether  the  in- 
jured person  took  the  wisest  counsel  or  applied  the  best  remedies  to 
the  woimd,  but  whether  the  extent  of  the  injuries  complained  of  was 
caused  by  and  naturally  grew  out  of  the  injuries  inflicted  by  the  neg- 
ligence of  the  wrong-doer.  It  is  the  duty  of  the  injured  person,  how- 
ever, to  use  all  reasonable  care  and  precaution  in  effecting  a  cure. 
Grdboski  vs.  New  Castle  Leather  Co.,  146. 

6.  No  presumption  of  negligence  on  the  part  of  the  defendant 
company  arises  from  the  mere  fact  that  the  plaintiff  or  his  property 
were  injured  by  the  car  of  the  defendant.  The  burden  of  proving  it 
rests  upon  the  plaintiff.     Heidelbaugh  vs.  Peoples  Ry.,  209. 

7.  Action  to  recover  damag[es  for  personal  injuries  occasioned  by 
coillision  with  automobile.     Simeone  vs.  Lindsay,  224. 

8.  It  is  never  a  test  of  the  application  of  the  fellow-servant  doc- 
trine to  any  given  case  whether  or  not  the  injury  was  received  by  the 
servant  during  working  hours  or  when  he  was  at  work  after  working 
hours.  The  sole  test  of  its  application  thereto  is  whether  ta  the  time 
of  the  injury  the  servant  was  doing  something  which  it  was  his  duty, 
or  he  had  a  right,  to  do  under  the  contract.  If  he  was  so  acting,  the 
doctrine  applies;  if  not,  it  does  not  apply.  Taylor  vs.  Bush  &  Sons 
Co.,  306. 

9.  The  plaintiff  was  injured  in  the  defendant  company's  stable 
yard  at  the  end  of  his  day's  work,  immediately  after  getting  his  pay 
slip  and  money,  and  just  as  he  was  about  to  enter  a  stable  door  for 
the  purpose  of  getting  his  dinner  pail,  in  accordance  with  his  custom. 
The  injury  occurred  on  the  defendant's  premises  where  his  work  was 
in  part  performed  while  he  was  enjoying  a  privilege  allowed  by  the 
defendant  to  the  plaintiff  in  his  capacity  of  servant,  and  involved  in 
his  service.  Held  that  the  relation  of  master  and  servant  was  then 
subsisting.     Id. 

10.  The  injury  having  been  caused  by  one  of  the  defendants' 
drivers,  a  servant  engaged  in  the  same  kind  of  employment,  by  drop- 
ping upon  the  plaintiff's  head  without  warning  a  bale  of  straw,  and  it 
not  being  claimed  that  this  servant  was  known  in  any  way  to  be  in- 
competent, or  that  the  master  was  guilty  of  any  negligence  in  employ- 
ing him,  or  in  failing  to  provide  other  methods  for  the  transfer  of  tne 
straw  from  the  loft  to  the  horses'  stalls ;  held  that  the  case  came  clearly 
within  the  fellow-servant  doctrine,  and  the  employer  was  not  liable.  Id. 

11.  The  limitation  act,  passed  May  28,  1897,  which  provides  that 
no  action  for  the  recovery  of  damages  upon  a  claim  for  personal  in- 
juries shall  be  brought  after  the  expiration  of  one  year  from  the  date 
upon  which  the  injuries  were  sustained,  is  not  subject  to  the  excep- 
tions contained  in  the  general  statute  of  Umitations.  Chap.  123  of 
the  Code.     Lewis  vs.  Pawnee  Bill's  etc.  C(7.,316. 

12.  The  plaintiff  having  alleged  as  the  negligence  of  the  company 
that  the  company  permitt^  the  step  of  the  car  to  be  so  weak,  broken 
and  insufficiently  secured  that  it  gave  way  beneath  her  when  she  was 
departing  from  the  car,  the  jury  must  be  satisfied,  in  order  for  the 
plaintiff  to  recover,  that  her  injiiries  were  caused  by  such  unsafe 
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PERSONAL  INJVRIES— Continued. 

condition  of  the  step;  and  the  jury  mtist  be  also  satisfied  that  the 
plaintiff  had  no  knowledge  of  such  unsafe  condition  of  the  step,  or 
any  information  or  warning  from  which  she  could  have  known  it. 
SmUhers  vs.  The  Wil.  CUy  Ry.,  422. 

13.  But  if  the  jury  believe  that  the  step  of  the  car  was  in  a  reason- 
ably good  and  safe  condition  at  the  time  of  the  accident  to  the  plain- 
tiff, or  believe  the  injuries  of  which  the  plaintiff  complains  were  caused 
by  her  own  negligence,  or  were  the  result  of  an  unavoidable  accident, 
their  verdict  should  be  in  favor  of  the  defendant.     Id. 

14.  If  the  plaintiff  moved  from  a  position  of  safety,  to  a  position  at 
danger  near  or  upon  the  track  so  suddenly  as  to  make  it  impossible  for 
the  motorman  to  stop  the  car  before  the  collision,  the  defendant  could 
not  be  held  liable  for  the  resultant  injury;  but,  if  the  motorman  saw, 
or  by  the  exercise  of  reasonable  care  cotdd  have  seen,the  plaintiff  in  a 
position  of  dan|^er,  standing  with  his  back  to  the  car,  in  time  to  stop 
the  car  and  avoid  the  accident,  it  was  his  duty  to  do  so,  and  if  he  failed 
to  do  so  the  company  would  be  liable.     Heinel  vs.  Peoples  Ry.,  428. 

15.  In  an  action  a^^ainst  the  city  of  Wilmington  for  personal  in- 
juries, a  citizen  is  not  mcompetent  to  serve  as  a  juror  because  he  is  a 
citizen  of  the  mnuicipality  and  therefore  interested  as  a  taxpayer  in 
any  verdict  that  might  be  rendered  against  the  city.  Anderson  vs. 
Wilmington,   485. 

16.  In  the  trial  a  physician  having  testified  that  he  examined  the 
plaintiff  and  found  him  suffering  from  erysipelas,  although  he  did  not 
know  what  caused  the  injury,  he  may  be  asked  whether  fiie  erysipelas 
could  have  been  caused  by  the  injury  complained  of.     Id. 

17.  A  physician  called  for  the  plaintiff  having  testified  that  he 
made  a  thorough  examination  of  the  plaintiff,  after  getting  a  history 
of  ;the  case,  and  found  his  ri^ht  shoulder  injured,  may  be  asked 
whether  in  his  opinion  the  plaintiff's  arm  will  ever  be  in  its  normal 
condition  again,  notwithstanding  there  is  no  allegation  of  perma- 
nent in  jury  in  the  narr.     Id. 

18.  If  a  hole  in  the  street  of  a  city  is  dangerous  to  pubUc  travel  and 
had  so  existed  for  a  time  before  the  accident  reasonably  sufficient  for 
the  city  to  have  known  of  its  existence  and  condition,  the  law  pre- 
sumes or  implies  that  the  city  had  received  knowledge  of  it,  and  its 
failure  in  a  reasonable  time  after  such  notice  or  knowledge  to  fill  or 
repair  the  same,  or  to  place  about  it  proper  safeguards,  would  be  neg- 
ligence. The  city  is  not  bound  for  injuries  occasioned  by  holes  in  the 
streets  restdting  from  sudden  storms  or  wash-pots,  until  it  has  a  reas- 
onable time  to  fill  or  repair  the  same,  or  place  proper  guards  about 
them.     Id. 

19.  A  cotmt  in  the  declaration  averred  that  the  injury  resulted 
from  failure  on  the  part  of  the  defendant  to  employ  a  stifficient  num- 
ber of  fellow  servants  to  assist  in  the  work  that  was  being  done. 
Held,  sufficient  although  the  ignorance  of  the  employee  of  the  risk 
was  not  averred.     VcUente  vs.  American  Bridge  Co.,   556. 

20.  In  an  action  to  recover  damages  for  personal  injuries,  the 
Court  deUvered  the  usual  chaise  on  negUgence,  and  the  duty  of  the 
railway  company,  and  also  of  the  passenger.  Elliott  vs.  The  WiL 
City  Ry.,  57^. 

See  Damagbs. 
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1.  The  carrier,  however,  is  not  held  responsible  for  loss  or  injury, 
occasioned  by  bad  or  imperfect  packing,  or  other  carelessness  or  n^- 
ligence  of  the  shipper;  or  for  ordinary  wear  and  tear  and  chafing  of  the 
goods  in  the  course  of  their  transportation,  or  for  their  ordinary  loss 
or  deterioration  in  quantity  or  quality,  or  for  any  inherent  natural  in- 
firmity or  tendency  to  damage,  depreciation  or  decay,  etc.  Carpen- 
ter vs.  B.  &  O.  R.  /?.,  15. 

2.  Where  goods  are  injured  during  transportation,  under  such  cir- 
cumstances as  to  render  the  carrier  liable,  the  measure  of  damage  is 
the  difference  between  the  value  of  the  goods  in  their  damaged  state 
and  what  would  have  been  their  value  if  delivered  in  good  order,  un- 
less there  was  a  special  agreement  between  the  parties  fixing  some 
other  mode  for  the  ascertainment  of  such  damages.     Id. 

3.  The  jtiry  may  allow  interest  on  the  amount  assessed  as  damages 
from  the  time  the  property  arrived  at  place  of  destination  and  was 
tendered  to  the  plamtiff.     Id. 

4.  Measure  of  damages  for  injuries  to  automobile.  Garrett  vs. 
Peoples  Ry.,  29. 

5.  In  an  action  for  damages  for  loss  of  lot  of  wood  caused  by  fire 
started  from  sparks  emitted  from  defendant's  traction  engine,  the 
plaintiff  cannot  show  what  the  engine  was  doing  the  day  before. 
Barker  vs.  Collins,  49. 

6.  When  a  dog  is  registered  under  the  act.  Chapter  48,  Vol.  16, 
Laws  of  Delaware,  he  becomes  personal  property,  and  as  such  is  the 
subject  of  larceny.  Any  one  imlawf ully  Idlhng  a  dog  so  r^stered  is 
liable  to  the  owner  for  the  value  of  the  dog.     Harrington  vs.  Hall^  72. 

7.  No  presumption  of  negligence  on  the  part  of  the  defendant 
company  arises  from  the  mere  fact  that  the  plaintiff  or  his  property 
were  injured  by  the  car  of  the  defendant.  The  burden  of  proving  it 
rests  upon  the  plaintiff.     Heidelbaugh  vs.  Peoples  Ry.,  209. 

8.  Carpets  which  were  left  by  the  plaintiff  with  the  defendant  for 
storage  were  greatly  damaged  while  in  the  possession  of  the  defendant. 
The  proof  in  the  case  established  the  relation  of  bailor  and  bailee  be- 
tween the  plaintiff  and  defendant.  Held  that  such  relation  imposed 
upon  the  defendant  a  certain  duty,  which  was  to  take  reasonable  and 
proper  care  of  said  carpets.  The  care  required  was  just  such  reason- 
able care  as  an  ordinarily  prudent  man  would  take,  imder  like  circum- 
stances, with  respect  to  his  own  property.  Bowen  vs.  Isengberg  Bros, 
Co.,  230. 

9.  If  the  carpets  were  damaged  as  the  result  of  a  fire  only,  and  said 
fire  was  not  caused  by  the  neghgence  or  carelessness  of  the  defendant, 
its  agents  or  servants,  the  plaintiff  would  not  be  entitled  to  recover. 
But  if,  after  being  damaged  by  the  fire,  the  carpets  were  further  dam- 
aged by  the  carelessness  and  negligence  of  the  defendant  in  not  taking 
proper  care  of  Measurhen  while  the  plaintiff  could  not  recover  for  the 
damage  sustained  by  the  fire,  he  would  be  entitled  to  recover  for  what- 
ever damages  were  caused  by  the  neghgence  of  the  defendant  after 
fire.     Id. 

10.  Measure  of  damages  stated.     Id. 

11.  There  need  not  be  first  an  act  of  severance  of  property  from  its 
connection  with  the  realty,  and  after  that  an  actual  separate  and  dis- 
tinct act  of  taking  and  carrying  away,  to  constitute  a  severance  and 
larceny,  but  the  act  of  taking  and  holding  and  carrying  away,  at  and 
from  the  instant  of  separating  it  from  its  connection  with  the  realty — 
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that^is,  the  one  continuous  transaction  of  detaching  it,  retaining  pos- 
session of  it  and  carrying  it  away,  with  intent  to  commit  lazx^eny, — 
amounts  to  aseverance  in  law,  although  the  severance  and  the  taking 
and  carrying  away  are  one  continuous  transaction.  The  Ruling  in 
the  case  of  State  vs.  Hall,  5  Harr.,  492  departed  from.  SUUe  vsTWoff, 
323'. 

12.  Injuries  to  horse  from  falling  into  a  hole  in  street  of  town. 
Action  to  recover  damages  for.     Sttdham  vs.  Delaware  City,  359. 

13.  In  order  that  the  plaintiff  may  recover  he  must  satisfy  the 
jury  that  his  injuries  were  caused  in  the  manner  alleged  in  his  declara- 
tion.    Id. 

14.  Courts  are  not  incUned  to  extend  the  Rule  in  Shelley s  Case  to 
personal  property.  Both  reason  and  authority  are  against  such  ex- 
tension. The  trend  of  modem  decisions  and  legislation  is  altogether 
the  other  way.     Jones  vs.  Kees,  504. 

See  Animal;  Lost  Property;  Personal  PropbrtyConcbalbd; 
Sale  op  Personal  Property. 

PERSONAL  PROPERTY  CONCEALED. 

When  an  administrator  sells  a  certain  article,  the  property  of  his 
intestate,  and  at  the  time  of  the  sale  neither  the  admimstrator,  the 
auctioneer  nor  the  purchaser,  knew  or  had  any  reason  to  believe  that 
there  was  anything  concealed  in  the  article  sold,  and  therefore  the 
sale  of  a  pocketbook  and  its  contents,  subsequently  found  in  the 
article  sold,  was  not,  and  could  not  have  been  within  the  contem]>la- 
tion  of  the  parties,  the  sale  passed  to  the  purchaser  no  right  or  title 
to  the  pocketbook  and  its  contents.  Evans  vs,  BarnetVs  Admr.  44. 
See  Sale  of  Personal  Property. 

PETIT  JURORS.— See  Jury. 

PETITION  FOR  DIVORCE.— See  Divorce. 

PETITION  FOR  LICENSE  TO  SELL  INTOXICATING  LIQUORS.— 
See  Intoxicating  Liquors. 


PHYSICIAN. — See  Practicing  Medicine  Without  a  License;  Expert 
Testimony. 

PLEA  OF  NOT  GUILTY.— See  Slander,  4. 

PLEA  OF  TRUTH.— See  Slander,  5. 

PLEADING. 

1.  If  a  plaintiff  brings  a  suit  in  the  Superior  Court  upon  a  cause  of 
action  cognizable  before  a  Justice  of  the  Peace  and  shall  not  recover 
more  than  fifty  dollars  besides  costs  and  has  not  filed  the  affidavit 
required  by  the  statute,  he  cannot  recover  costs.  Oral  testimony  will 
be  admitted  to  show  that  the  cause  of  action  was  within  the  juiis- 
diction  of  a  Justice  of  the  Peace.  What  are  proper  costs,  and  by 
whom  they  are  to  be  paid,  is  for  the  Court,  and  not  the  Juiv  ,to  deter- 
mine; and  the  time  to  so  determine  rests  in  the  discretion  of  tiie  Court. 
Adkins  and  Co.  vs.  Campbell,  96. 
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2.  When  the  single  point  of  negligence  relied  upon  in  the  plain- 
tiff's declaration  is  a  defective  or  imperfect  spark  arrester,  he  mtist  re- 
cover for  that  negligence  or  not  at  all.  If  trom  any  other  cause  the 
sparks  passed  from  the  engine  the  plaintiff  could  not  recover.  The 
negligence  which  he  has  alleged  is  the  only  negligence  which  the  de- 
fendant comes  prepared  to  meet,  and  upon  which  the  plaintiff  may 
recover.     Barker  vs.  Collins,  49. 

3.  If  there  was  a  special  contract  of  employment  to  effect  a  sale  of 
the  farm,  the  plaintiff  could  not  recover  upon  the  common  counts,  un- 
less such  agreement  was  executed  and  completed  on  the  part  of  the 
plaintiff,  or  unless  he  was  prevented  from  completing  the  sale  by  the 
defendant  within  the  time  limited  in  such  agreement  for  the  comple- 
tion of  the  sale.     McGonigal  &  Son  vs.  Raughley^  61. 

4.  While  there  is  no  duty  resting  upon  the  railway  company  to 
stop  and  allow  a  funeral  procession  to  pass,  yet  if  they  had  been  in  the 
habit  of  doing  it,  and  thereby  induced  on  the  part  of  drivers  who  were 
familiar  with  the  custom  the  belief  that  they  would  stop,  it  entered  in- 
to the  question  of  the  driver's  negligence.lt  is  not  necessary  to  be 
alleged  in  the  declaration  of  the  plaintiff.  White  vs.  The  Wil.  City 
Ry.,  105. 

5.  A  cotmt  of  the  declaration  which  no  evidence  has  been  offered 
to  support  will  not  be  stricken  out  before  all  the  evidence  is  in,  nor 
will  the  Court  at  any  time  direct  a  nonsuit  or  binding  instructions  as 
to  such  count.     Id. 

6.  In  an  application  for  a  license  to  sell  intoxicating  liquors,  the 
description  of  the  place  where  it  was  intended  to  sell  same,  held  to  be 
suflBcient.     In  re  Lofland,   263. 

7.  An  action  cannot  be  maintained  when  brought  by  a  plaintiff 
who  has  no  apparent  legal  interest  in  the  cause  of  action.  King  vs. 
Tyler,  287. 

8.  Demurrer  to  plaintiff's  replications  sustained.  Leuns  vs. 
Pawnee  Billys  etc.  Co.,  316. 

9.  The  fact  that  a  father  as  next  friend  sought  to  recover  for  his 
minor  child  damages  for  which  he  might  otherwise  have  maintained  an 
action  in  his  own  name,  will  amount  to  a  waiver  or  relinquishment  of 
the  father's  right  in  favor  of  the  son,  for  to  an  emancipation  of  the 
son  by  the  father,  so  as  to  preclude  the  father  from  maintaining  an 
action  in  his  own  name.     Bowring  vs.  Wil.  Mai.  I.  Co.,  332. 

10.  But  the  next  friend  of  an  infant  plaintiff  in  not  a  party  to  the 
action  in  such  a  sense  that  the  judgment  therein  rendered  could  be 
pleaded  in  bar  of  any  cause  of  action  he  might  have  against  the  same 
defendant  growing  out  of  the  same  transaction.  The  actions  would 
be  different — the  parties  not  the  same.  A  verdict  against  a  person 
serving  in  one  capacity  will  not  estop  him  when  he  sues  in  another 
distinct  capacity,  and  is  in  fact  a  different  person  in  law.     Id. 

11.  An  indictment  having  been  found  at  the  May  Term  ,and  the 
State  having  had  the  case  continued  at  the  September  Term,  the  de- 
fendant is  not  entitled  to  be  discharged  under  the  statute.  State  vs. 
Tyre,  343. 

12.  An  indictment  will  not  be  quashed  because  an  endorsement 
made  on  the  back  thereof  by  the  Attorney-General  states  a  violation 
of  a  certain  section,  when  all  the  counts  charge  a  violation  of  another 
section   of  the   act.     Id. 
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13.  The  practice  of  the  defendant  company  to  stop  its  can  and 
permit  a  funeral  procession  to  pass  without  interruption  was  not  a 
custom  or  usage  which  had  the  force  and  effect  of  a  law,  binding  upon 
the  company.  It  was  a  course  of  conduct,  if  it  existed  in  the  nature 
of  an  accommodation  indulgence  or  courtesy,  prompted  doubtless  by 
considerations  of  respect,  and  if  known  amonjg;  drivers  in  funeral 
processions  to  exist,  it  was  competent  to  prove  it,thought  it  was  not 
pleaded.  If  the  plaintiff  knew  of  the  existence  of  such  custom  or 
usage,  it  was  admissible  in  order  that  the  jury  might  determine  from 
all  the  facts  and  circumstances  surrotmoing  the  case  whether  the 
plaintiff  was  at  the  time  of  the  accident  in  the  exercise  of  due  care  and 
caution.     The  Wil.  City  Ry.  vs.  White,  363. 

14.  Testimony  showing  that  the  street  at  the  place  where  the  acci- 
dent occured,  was  much  used  about  the  time  of  the  day  when  the  in- 
jury happened,  is  admissible,  although  not  pleaded.     Id. 

15  A  variety  of  counts  may  be  used  in  respect  of  the  same  cause  of 
action.     Id. 

16.  A  count  upon  which  issue  has  been  taken,  and  respecting 
which  no  evidence  is  introduced  is  harmless  to  the  defendant  and  it  is 
not  error  for  the  trial  court  to  refuse  to  strike  it  out,  the  jury  having 
been  instructed  to  disregard  it.     Id. 

17.  In  an  indictment  for  larceny,  the  property  alleged  to  have  been 
stolen  was  stated  to  be  the  property  of,  "Joseph  Bancroft  Sons*  Comp- 
any." At  the  trial  it  appeared  from  the  States  evidence  that  it  was 
the  property  of  "Joseph  Bancroft  and  Sons*  Company."  The  State 
permitted  to  enter  a  nolle  prosequi.     State  vs.  Dougherty,  398. 

18.  The  defendant  had  given  to  the  plaintiff  a  certain  promissory 
note,  with  an  agreement  which  provided  that  if  the  said  defendant 
should  pay  to  the  plaintiff,  on  account  of  said  note,  at  least  one-fourtfa 
of  his  interest  in  the  net  profits  of  the  business  of  the  incorporatioii 
during  the  year  the  note  had  to  run,  the  plaintiff  would  renew  the  note. 
On  demurrer  to  the  declaration  filed  in  an  action  on  said  note,  held; — 
(1)  That  it  was  not  necessary  for  the  plaintiff  to  set  out  what  the  am- 
ount of  the  net  profits  were,  the  dividends  that  were  declared,  or  the 
interest  of  the  defendant  in  said  net  profits.  (2)  That  it  was  sufficient 
if  the  nature  and  character  of  the  ^cement  declared  on  was  set  oat 
generally  and  in  substance.  (3)  That  plaintiff *s  declaration  suflS- 
ciently  set  out  a  legal  cause  of  action.     Pyle  vs.  Gallaher,  407. 

19.  On  demurrer  to  defendant's  pleas  in  said  action, — hM; — 
(1)  That  conceding  the  defendant  had  the  right  to  have  the  note  re- 
newed yet  he  made  no  effort  to  demand  or  procure  a  renewal,  and  the 
demurrer  should  therefore  be  sustained.  (2)  That  the  demurrer 
should  be  Ukewise  sustained  because  the  new  contract  set  up  by  the 
defendant  was  nudum  factum; — void  for  want  of  consideration.    Id. 

20.  The  defendant  in  an  action  for  divorce  has  a  right  to  file  a 
formal  answer  to  the  plaintiff's  petition  such  as  may  be  pertinent  un- 
der the  facts  and  law  in  the  case.      Banks  vs.  Banks,  442. 

21.  The  practice  of  the  courts  in  respect  to  such  formal  answer,  as 
stated  in  2  WooUey  on  Delaware  Practice, Section  1636,  is  just  as  applic- 
able to  the  new  divorce  law,  approved  March  29,  1907,  as  to  the  old 
law,  inasmuch  as  the  provisions  of  section  13  of  the  new  law  are  copied 
verbatim  from  the  old.     Id. 

22.  The  right  of  the  defendant  to  file  a  cross  bill  in  applications  for 
divorce,  where  the  cause  is  adultery,  does  not  depend  upon  the  prac- 
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tice  in  Ecclesiastical  Courts  but  upon  the  words  of  our  own  statute, 
which  provides  "Section  13.  On  a  petition  for  divorce  for  the  cause  of 
adultery  if  the  defendant  shall  recriminate  and  prove  that  the  com- 
plainant has  been  guilty  of  a  like  crime"  ♦♦♦♦♦♦  "the 
petition  shall  be  dismissed."  When  the  petition  is  so  dismissed  the 
case  is  ended  and  cannot  be  held  in  court  by  a  cross  bill.    Id. 

23.  Under  our  practice  such  conduct  on  the  part  of  the  complain- 
ant is  simpl]^  a  matter  of  defence  and  does  not  clothe  the  court  with 
jurisdiction  independently  of  the  original  petition,  and  such  defence 
should  be  set  forth  in  an  answer,  as  defined  in  the  quotation  made 
from  2  WooUey  on  Delaware  Practice.     Id, 

24.  In  the  trial  of  a  person  indicted  for  selling  intoxicating  liquor 
tmlawfully  the  burden  is  on  the  defendant  to  show  that  ne  was 
licensed,  and  therefore  not  selling  illegally.  The  indictment  will  not 
be  quashed  because  it  fails  to  aver  the  sale  without  a  license.  Stai€ 
vs.  Polk,  456. 

25.  A  person  may  be  prosecuted  by  the  State  as  often  as  he  may  be 
charged  with  the  commission  of  a  specific  offense.  And  an  unlawful 
sale  of  intoxicating  liquor  to  two  or  more  minors  would  constitute  as 
many  distinct  offenses  notwithstanding  such  sale  was  at  the  same 
time.  A  sale  to  two  minors  could  not  properly  be  charged  in  the  same 
indictment  no  more  than  could  the  murder  of  two  persons  be  charged 
in  the  same  indictment.     StcUe  vs.  Salkowski,  472. 

26.  A  physician  called  for  the  plaintiff  having  testified  that  he 
made  a  thorough  examination  of  the  plaintiff,  after  getting  history 
of  the  case,  and  found  his  right  shoulder  injured,  may  be  asked 
whether  in  his  opinion  the  plaintiff's  arm  will  ever  be  in  its  normal 
condition  a^ain,  notwithstanding  there  is  no  allegation  of  perma- 
nent injury  m  the  narr.     Anderson  vs.  Wilmington,  485. 

27.  In  a  trial  for  slander  a  witness  was  asked  what  the  defendant 
said  on  another  occasion  than  the  one  laid  in  the  narr,  about  the  testi- 
mony that  the  plaintiff  had  given  at  the  trial  in  respect  to  which  the 
slanderous  words  were  spoken.  Held  that  such  evidence  was  admiss- 
ible as  tending  to  show  express  malice.     Smith  vs.  Singles,  544. 

28.  Express  malice  must  be  proved,  but  may  be  proved  by  direct 
or  indirect  evidence.  The  jury  shotild  consider  all  the  facts  and  cir- 
ctunstances  which  tend  to  show  the  motive  or  spirit  which  actuated 
the  words  complained  of.  Where  the  truth  is  pleaded  and  the  de- 
fendant has  clearly  established  that  the  plaintiff  did,  at  the  time  re- 
ferred to,  and  upon  a  matter  material  to  the  case,  inowingly  swear 
falsely,  the  defense  is  complete. Under  such  plea  the  burden  is  upon 
the  defendant  to  satisfy  the  jtuy  that  the  defendant's  words  were  true. 
If  the  jury  is  not  so  satisfied,  the  plaintiff  wovdd  be  entitled  to  some 
damages,  becatise  the  law  presumes  malice  from  the  character  of  the 
words  uttered.  He  would  be  entitled  also  to  any  damages  which  the 
evidence  shows  he  actually  sustained  by  reason  of  the  slanderous 
words;  and  also  to  exemplary  damages  if  the  words  were  uttered  mal- 
iciously and  with  intent  to  injure  the  plaintiff.     Id. 

29.  An  averment  of  negUgence  contained  in  the  plaintiff's  declara- 
tion, being  simply  that  the  employee,  who  was  an  Italian,  did  not 
tmderstand  English,  and  was  put  tmder  the  charge  of  people  who  did 
not  tmderstand  Italian,  held  insufficient.  Valenie  vs.  American 
Bridge  Co.,  656. 
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PLEADmO— Continued. 

30.  Held,  that  the  specifications  contained  in  the  plaintiff's  decla- 
ration did  not  show  that  the  employment  was  such  as  that  the  ques- 
tion of  an  imsaf  e  place  would  arise.     Id. 

31.  The  specifications  in  r^;ard  to  rules  contained  in  the  deo- 
lanition  failing  to  show  that  any  injury  resulted  from  the  absence  of 
rules,  held  insufficient.    Id. 

32.  A  count  in  the  declaration  averred  that  the  injury  resulted 
from  failure  on  the  part  of  the  defendant  to  employ  a  sufficient  num- 
ber of  fellow-servants  to  assist  in  the  work  that  was  being  done. 
Held,  sufficient,  although  the  ignorance  of  the  employee  of  the  risk 
was  not  averred.     Id. 

See  Affidavit  Dsmurrbr;  Indictmbnt. 

PLOT. 

A  map  or  plot  purporting  to  show  the  scene  of  the  accident,  is  not 
admissible  in  evidences  if  the  horizontal  and  vertical  distances  are 
represented  on  a  different  scale.     White  vs.  Wil.  City  Ry.,  105. 

POLICY  OF  INSURANCE.— See  Insurance  Contract. 

POLICE  POWER.— See  Legislativb  Power. 

POSITION   OF   DANGER. 

1 .  A  plaintiff  will  not  be  held  guilty  of  contributory  n^ligence  who 
in  the  ettort  to  avoid  immediate  danger,  in  the  exigency  of  the  mo- 
ment, suddenly  and  without  time  for  reflection,  puts  himself  in  the 
way  of  other  perils  without  fault  on  his  part;  and  particularly  so  if 
the  defendant  has  placed  him  in  such  position.  Simeone  vs.  Lindsay, 
224. 

2.  If  the  plaintiff  moved  from  a  position  of  safety,  to  a  position  of 
danger  near  or  upon  the  track  so  suddenly  as  to  make  it  impossible  for 
the  motorman  to  stop  the  car  before  the  collision,  the  defendant  could 
not  be  held  liable  for  the  resultant  injury:  but,  if  the  motorman  ^w, 
or  by  the  exercise  of  reasonable  care  could  have  seen,  the  plaintiff  in  a 
position  of  danger,  standing  with  his  back  to  the  car,  in  ume  to  stop 
the  car  and  avoid  the  accident,  it  was  his  duty  to  do  so,  and  if  he  failed 
to  do  so  the  company  would  be  liable.     Heinel  vs.  Peoples  Ry.,  428. 

3.  The  statement  of  the  law  by  the  trial  Court  as  to  the  duty  of  one 
who  in  an  effort  to  avoid  immediate  danger,  suddenly  and  without 
time  or  opportunity  for  reflection  puts  hunself  in  the  way  of  other 
peril  without  fault  on  his  part,  affirmed.  Mac  Feat  vs.  P.  W.  &  B. 
R.  R.,  513. 

POSSESSION  OF  GOODS  RECENTLY  STOLEN. 

1.  Where  a  store  has  been  recently  broken  and  entered  into  in 
which  goods  are  kept,  and  such  goods,  or  any  part  of  them,  are  then 
and  there  stolen,  the  subsequent  possession,  soon  thereafter,  of  such 
goods  by  a  person  is  printa  facie  evidence  of  the  commission  of  the 
breaking  and  entering  as  well  as  of  the  mtent  for  which  such  breaking 
and  entering  was  committed — that  is,that  the  possessor  of  such  goods 
is  presumed  to  be  the  taker  and  therefore  committed  the  whole  crime, 
imless  he  satisfactorily  accounts  for  the  possession.  State  vs.  Wright 
et  aL,  251. 
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POSSESSION  OP  GOODS  RECENTLY  STOLEN^CotUinu^. 

2.  In  order  that  an  inference  of  guilt  may  be  drawn  from  the  un- 
explained possession  of  goods  recently  stolen,  it  must  be  an  exclusive 
personal  possession  on  the  part  of  the  accused.  This  does  not  mean 
that  the  goods  must  be  actually  in  the  hands  of  the  accused,  or  on  his 
person;  but  possession  of  the  requisite  character  may  be  established 
by  the  fact  that  the  goods  were  found  on  premises,  or  in  a  place,  of 
which  the  accused  was  in  the  exclusive  occupancy  and  control.  If, 
however,  the  place  where  the  goods  were  found  was  accessible  to  others 
capable  of  stealing,  the  inference  cannot  be  drawn,  though  the  fact 
is  entitled  to  consideration  in  connection  with  the  other  tacts  in  the 
case.     Id. 

3.  If  the  stolen  goods  were  found  upon  the  premises  of  which  the 
accused  was  the  tenant,  and  it  is  proved  that  he  was  on  said  premises 
the  morning  next  after  the  alleged  offense  was  committed,  the  jury 
may  infer  tnat  the  goods  were  upon  the  premises  with  the  knowledge 
of  the  accused,  and  that  they  were  in  fact  in  his  possession,  unless  the 
evidence  warrants  the  jury  in  inferring  the  contrary.     Id. 

4.  if  shortly  after  the  commission  ot  the  alleged  ottense,  the  stolen 
goods,  or  any  part  of  them,  were  found  in  the  joint  possession  of  the 
accused  and  another  who  was  indicted  with  him,  the  jury  may  draw 
from  such  possession  the  same  inference  of  guilt  as  to  the  acctised,  as 
if  they  had  been  fotmd  in  his  sole  possession.     Id. 

PRACTICE. 

1.  in  an  action  for  personal  injuries  the  orderly  method  to  pursue 
at  the  trial  is  to  hrst  have  the  injuries  described  and  identified  either 
by  the  plaintiff  himself,  or  by  some  other  witness  who  could  so  testify, 
and  then  to  call  the  physician  to  testify  to  the  natiire  and  extent  of 
those  injuries.     White  vs.  The  Wil.  City  Ky.^  105. 

2.  Wmie  there  is  no  duty  resting  upon  the  railway  company  to 
stop  and  allow  a  funeral  procession  to  pass,  yet  if  they  had  been  in 
the  habit  of  doing  it,  and  thereby  induced  on  the  part  of  drivers  who 
were  famihar  with  the  custom  the  belief  that  tney  wotUd  stop,  it 
entered  into  the  question  of  the  driver's  negligence.  It  is  not  neces- 
sary to  be  alleged  in  the  declaration  of  the  plaintiff.     Id. 

3.  A  count  of  the  declaration  which  no  evidence  has  been  offered 
to  support  will  not  be  stricken  out  before  aU  the  evidence  is  in,  nor 
will  tne  Cotirt  at  any  time  direct  a  nonsuit  or  binding  instructions  as  to 
such  count.     Id. 

4.  bix  witnesses  testified  that  the  deceased  said  the  prisoner  was 
not  at  fault  and  that  tne  shot  went  off  accidentally.  A  seventh  wit- 
ness was  called  and  objected  to  imder  the  rule.  It  was  contended 
that  the  rule  did  not  apply  in  a  murder  case.  Held  that  there  was  no 
distinction  as  to  the  appucation  of  the  rule,  between  mtirder  cases  and 
other  cases;  that  only  six  witnesses  could  testify  as  to  the  one  point. 
State  vs.  Uzzo,  212. 

5.  in  a  trial  oy  a  jury  of  an  issue  sent  from  the  chancellor,  deposi- 
tions of  witnesses,  exammed  and  cross  examined  before  the  examiner 
in  the  Court  of  Chancery  in  the  same  case  in  which  the  issue  had  been 
framed — said  deponents  having  since  died — may  be  read  to  the  jury. 
Rogers  vs.  Rogers,  207. 

b.  An  action  cannot  be  maintained  when  brought  by  a  plaintiff 
who  has  no  apparent  legal  interest  in  the  cause  ot  action.  King  vs. 
Tyler,  287. 
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7.  An  indictment  having  been  found  at  the  May  Term  ,and  the 
State  having  had  the  case  continued  at  the  September  Term  .the 
defendant  is  not  entitled  to  be  discharged  imder  the  statute.  StaU  vs. 
Tyre,  343. 

8.  The  Court  does  not  lose  jurisdiction  of  a  case  by  the  mere  ending 
of  a  tenn  of  court  and  the  failure  of  the  Attorney-General  to  formally 
move  for  a  continuance.     Id. 

9.  In  an  indictment  for  larceny,  the  property  alleged  to  have  been 
stolen  was  stated  to  be  the  property  of  'Joseph  Bancroft  Sons'  Comp- 
any."  At  the  trial  it  appeared  from  the  States  evidence  that  it  was 
the  property  of  "Josepn  Bancroft  and  Sons'  Company,"  The  State 
permitted  to  enter  a  noils  prosequi.    State  vs.  Dougherty,  398. 

10.  The  State  allowed  to  enter  a  nolle  prosequi,  and  motion  to  in- 
struct the  jury  to  render  a  verdict  of  not  guilty,  refused.  State  vs. 
Hamilton,  433. 

11.  How  general  reputation  may  be  proved.  The  testimony  of  a 
witness  will  be  stricken  out  if  it  appear  upon  cross  examination  that  he 
was  not  qualified  to  speak.     State  vs.  Steivart  et  al.,  435. 

12.  Counsel  in  callmg  a  witness  to  prove  reputation  takes  the  risk 
of  his  beinc^  qualified  to  testify,  and  each  one  he  calls  cotmts  as  one 
of  the  six  he  is  entitled  to  call.     Id. 

13.  The  defendant  in  an  action  for  divorce  has  a  right  to  file  a 
formal  answer  to  the  plaintiff's  petition  such  as  may  be  pertinent  un- 
der the  facts  and  laws  in  the  case.     Banks  vs.  Banks,  442. 

14.  The  practice  of  the  cotirts  in  respect  to  such  formal  answer,  as 
stated  in  2  Woolley  on  Delaware  Practice, Section  1636,  is  just  as  applic- 
able to  the  new  divorce  law,  approved  March  29,  1907,  as  to  the  <^d 
law,  inasmuch  as  the  provisions  of  section  13  of  the  new  law  are  copied 
verbatim  from  the  old.     Id. 

15.  The  right  of  the  defendant  to  file  a  cross  bill  in  ^plications  for 
divorce,  where  the  cause  is  adultery,  does  not  depend  upon  the  prac- 
tice in  Ecclesiastical  Courts  but  upon  the  words  of  our  own  statute, 
which  provides  * 'Section  13.  On  a  petition  for  divorce  for  the  cause  of 
adultery  if  the  defendant  shall  recriminate  and  prove  that  the  com- 
plainant has  been  jguilty  of  a  like  crime"  ♦*♦♦**  "the 
petition  shall  be  dismissed."  When  the  petition  is  so  dismissed  the 
case  is  ended  and  cannot  be  held  in  cotirt  by  a  cross  bill.     Id. 

16.  Under  otu*  practice  such  conduct  on  the  part  of  the  compUun- 
ant  is  simply  a  matter  of  defence  and  does  not  clothe  the  court  with 
jurisdiction  independently  of  the  original  petition,  and  such  defence 
should  be  set  forth  in  an  answer,as  demied  in  the  quotation  made  from 
2  Woolley  on  Delaware  Pratice.     Id. 

17.  The  affidavit  upon  which  a  forthwith  summons  was  issued 
was  made  by  the  agents  of  the  plaintiff.  Held  to  be  insufficient 
Dickerson  vs,  Legore,  462. 

18.  Exceptions  to  the  return  of  commissioners  appointed  to  layout 
a  public  roaa  may  be  signed  by  Counsel  where  the  exceptions  are  bas- 
ed upon  facts  which  are  supported  by  the  affidavit  of  the  exceptants. 
In  re  Jones,  463. 

19.  Upon  a  petition  to  dismiss  the  exceptions  upon  the  ground 
that  Burton  B.  Deputy  appeared  in  the  body  of  the  exceptions  as  one 
of  the  exceptants,  while  the  affidavit  accompanying^  the  same  was 
si^ed  by  Benjamin  B.  Deputy,  held,  that  cousel  might  file  his  own 
affidavit  showmg  that  Burton  B.  Deputy  and  Benjamin  B.  Deputy 
were  one  and  the  same  person.     Id.  ^  ^^^^^^ 
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20.  Service  of  notice  upon  the  person  holding  the  legal  title  to  the 
lands,  though  another  has  a  life  interest  therein,  is  sufficient;  and 
notice  need  not  be  served  upon  the  latter  or  tenant  in  possession.     Id 

21.  Heid,  that  the  description  of  the  proposed  road  in  the  petition 
and  return  corresponded  with  reasonable  exactness  with  the  descrip- 
tion in  the  notice.     Id. 

22.  Where  it  appears  that  the  commissioners  had  failed  to  perform 
their  duty  in  respect  to  the  assessment  of  damages,  the  return  may  be 
remanded  to  the  commissioners  for  amendment.     Id, 

23.  A  corporation  having  been  summoned  as  garnishee,  and  hav- 
ing given  a  certificate  showing  the  number  of  shares  of  stock  held  by 
the  defendant,  applied  for  leave,  when  an  order  of  sale  was  asked  for, 
to  supplement  its  answer.  Held;  that  tmder  the  drctmistances  the 
garnishee  should  have  an  opportunity  to  produce  testimony  on  the 
point  in  question.     Morgan  Co.  vs.    I^ailar,  470. 

24.  A  physician  called  for  the  plaintiff  having  testified  that  he 
made  a  thorough  examination  of  the  plaintiff,  after  getting  a  history 
of  the  case,  and  found  his  right  shoulder  injured,  may  be  asked 
whether  in  his  opinion  the  plamtiff 's  arm  will  ever  be  in  its  normal 
condition  again,  notwithstanding  there  is  no  allegation  of  permanent 
injury  in  the  narr.     Anderson  vs.  Wilmington,  485. 

25.  In  an  action  against  the  city  of  Wilmington  for  personal  in- 
juries, a  citizen  is  not  mcompetent  to  serve  as  a  juror  because  he  is  a 
citizen  of  the  municipality  and  therefore  interested  as  a  taxpayer  in 
any  verdict  that  might  be  rendered  against  the  city.     Id. 

26.  A  witness  for  the  plaintiff  testified  that  about  the  time  of  the 
trial  before  the  Jtisice  of  the  Peace,  he  heard  the  defendant  **pass  a  re- 
mark about  Uie  plaintiff  buying  dead  cattle  and  cutting  them  up  and 
selling  them  from  his  wagon.  Held  admissible,  but  it  afterwards 
appearing  from  the  same  witness  that  such  statement  might  have  been 
made  four  months,  or  even  a  year,  after  the  trial,  the  testimony  was 
stricken  out.     Smith  vs.  Singles,  544. 

27.  The  plaintiff  ma^  be  asked  upon  cross  examination,  questions 
for  the  purpose  of  showing  that  his  reputation  has  not  suffered  be- 
cause of  the  slanderous  words  used  by  the  defendant.     Id. 

PRACTICING  MEDICINE  WITHOUT  A  LICENSE. 

The  defendant,  tmder  indictment  for  practicing  medicine  with- 
out a  Ucense,  reUed  on  the  defence  that  he  treated  his  patients  person- 
ally by  hypnotism  and  massage,  without  prescribing  any  remedies, 
and  that  such  treatment  was  not  in  violation  of  the  statute.  Held 
that  to  "prescribe**  remedies  is  to  write  or  to  give  medical  directions, 
to  indicate  remedies..  It  is  not  necessary  that  such  precription  should 
be  in  writing.  It  may  be  given  or  indicated  verbally.  Any  direction 
given  to  the  patient  for  drugs,  medicines,  or  other  remedies,  for  the 
cure  of  bodily  diseases,  directing  how  they  are  to  be  applied  to  or  used 
by  the  patient,  is  a  prescription  within  the  meaning  of  the  statute. 
And  it  maJces  no  difference  whether  the  direction  is  given  by  the  de- 
fendant himself,  or  by  another  person,  even  though  such  other  person 
be  a  licensed  physician  engaged  by  and  acting  under  the  control  and 
direction  of  the  defendant.     State  vs.  Lawson,  alias  Herman,  395. 
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PREPONDERANCE  OF  EVIDENCE. 

The  preponderance  of  evidence  depends  not  upon  the  number  of 
witnesses,  but  upon  the  weight  of  the  testimony.  Smithers  vs.  Th» 
WU.  City  Ry.  ,422, 

PRESCRIBING  REMEDIES.— SeelPRACTiciNc  Medicine  Without  k 
License. 

PRESUMPTIONS. 

1.  Innocence  of  accused  presumed  in  criminal  cases.  SiaU  vs* 
Honey,    148. 

2.  Implied  malice,  (which  must  be  proved  in  order  to  establish 
murder  oi  the  second  degree) ,  is  an  inference  or  conclusion  of  law  from 
the  facts  actually  proved,  and  is  impUed  by  law  from  every  deliberate 
cruel  act  committed  by  one  person  against  another,  however  sudden 
the  act  may  be,  for  the  law  considers  that  he  who  does  a  cruel  act  vol- 
tmtarily  does  it  maliciously.     State  vs.  Cephus,  160. 

3.  When  the  killing  was  done  with  a  deadly  weapon,malice  is  pre- 
stuned  in  the  absence  of  evidence  to  the  contrary,  and  the  burden  of 
showing  the  contrary  is  on  the  accused.  A  deadly  weapon  is  such  a 
weapon  as  is  likely  to  produce  death  when  used  by  one  person  against 
another;  such,  for  example,  as  a  knife  or  piece  of  wood  of  sufficient 
size  to  cause  death  to  one  who  may  be  struck  with  it.     Id. 

4.  All  homicides  with  a  deadly  weapon  are  presumed  to  be  mali- 
cious until  the  contrary  appears  from  the  evidence,  and  the  burden  of 
proof  to  the  contrary  hes  on  the  accused,  as  the  natural  and  probable 
consequences  of  the  act  are  presumed  by  law  to  have  been  mtended 
by  the  person  using  a  deadly  weapon     SUUe  vs.  Johns,  174. 

5.  "W  hen  the  vendor  delays  for  about  ten  years  to  exercise  the  right 
of  repossessing  himself  of  the  property  sold  by  him  a  waiver  and  aban- 
donment of  such  right  against  the  holder  of  the  mortgage  and  those 
claiming  theretmder,  should  be  presumed.  Knowles  Loam  Works  vs. 
Knawles,  185. 

6.  No  prestunption  of  negligence  on  the  part  of  the  defendant 
company  arises  from  the  mere  ract  that  the  plaintiff  or  his  proper^ 
were  injured  by  the  car  of  the  defendant.  Tne  burden  of  provmg  it 
rests  upon  the  plaintiff.     Heidelbaugh  vs.  Peoples  Ry  ,  209. 

7.  Whenever  a  person  holds  himself  out  and  engages  in  any  busi- 
ness, occupation  or  work,  the  employer  has  a  right  to  presume  that 
such  person  possesses  all  the  requisite  knowledge  and  quaHficaticms  to 
properly  discharge  the  duties  thus  assumed  by  him,  ^owen  vs.  Isen- 
herg  Bros.  Co.,  230. 

8.  Words  which  represent  a  person  as  dishonest  or  dishonorable, 
and  guilty  of  such  disgraceful  conduct  as  would  bring  him  into  public 
contempt,  are  Hbellous,  and  actiona  be  per  se.  When  such  woras  ait 
published  the  law  persumes  malice,  and  that  the  person  to  whom  they 
refer  has  sustained  damage  from  the  publication  of  the  libellous  mat- 
ter. It  is  not  necessary  to  a  recovery  by  the  plaintiff  that  he  should 
prove  any  special  damages,  or  any  actual  intent  or  desire  on  the  part 
of  the  defendant  to  injure  the  plaintiff  by  the  publication.  Todd  vs. 
Every  Evening  P.  Co.,  233. 

9.  The  record  of  the  Justice  failed  to  state  that  the  referees  ap- 
pointed by  him  were  judicious  and  impartial  men  of  the  coun^. 
field  that  although  irregular  it  was  not  jtuisdictional  to  fail  to  state 
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such  fact.    The  presumption  is  that  the  Justice  did  his  duty  unless 
it  appears  to  the  contrary  from  the  record.     Jacdby  vs.  Bolen,  240,. 

10.  Where  a  store  has  been  recently  broken  and  entered  into  in 
which  goods  are  kept,  and  such  goods,  or  any  part  of  them,  are  then 
and  there  stolen,  the  subsequent  possession,  soon  thereafter,  of  such 

foods  by  a  person  is  prima  facie  evidence  of  the  commission  of  the 
reaking  and  entering  as  well  as  of  the  intent  for  which  such  breaking 
and  entering  was  committed — that  is,  the  possessor  of  such  goods  is 
presumed  to  be  the  taker  and  therefore  committed  the  whole  crime, 
tmless  he  satisfactorily  accounts  for  the  possession.  State  vs,  Wright 
et  al.,  251. 

11.  If  the  jury  are  satisfied  from  the  evidence  that  the  obligor,  by 
reason  of  old  age,  was  mentally  unsotmd  and  incapable  of  transacting 
business  before  the  execution  of  the  note,  they  may  presume  that  such 
unsotindness  and  incapacity  continued  tmtil,  and  existed  at  the  time 
when  the  note  was  executed,  tmless  the  contrary  is  shown  by  the  evi- 
dence.    Rogers  vs.  Rogers,  267. 

12.  When  the  administratrix  of  a  deceased  person,  interested  in  an 
award  in  favor  of  the  plaintiff,  assents  to  an  amicable  action,  and 
gives  testimony  favorable  to  the  claim  of  the  plaintiff  said  testimony 
Being  necessary  to  warrant  the  award, — and  makes  no  defense  what- 
ever to  the  action,  she  places  herself  in  a  position  in  which  her  interest 
is  in  conflict  with  her  duty  as  such  administratrix.  This  the  law  will 
neither  encourage  nor  permit.  And  in  such  a  case  upon  the  facts 
proved,  fraud  and  collusion  will  be  inferred.     White  vs.  Penuel,  272. 

13.  The  nature  or  kind  of  possession  from  which  the  law  presumes 
l^ai  title  depends  in  a  great  d^^ree  upon  the  nature  and  character  of 
the  property,  and  the  acts  of  ownership  exercised.  Nevin  vsJ^ish- 
aroon,  278. 

14.  Where  the  L^slature  has  made  no  exception  to  the  positive 
terms  of  a  statute,  the  presumption  is  that  it  intended  to  make  none, 
and  it  is  not  the  province  of  the  Court  to  do  so.  Lewis  vs.  Pawnee 
Bills    etc.     Co.,     316. 

15.  In  the  absence  of  any  knowledge  to  the  contrary  the  traveler 
has  a  right  to  assume  that  the  streets  are  in  a  reasonably  safe  con- 
dition, and  in  such  case  he  is  not  bound  to  look  or  search  for  holes  or 
obstructions.  But  he  must  use  due  care,  and  not  disregard  any  warn- 
ing of  danger.     Stidham  vs.  Delaware  City,  359. 

16.  The  platforms  and  steps,  or  running-boards,  of  a  railway  car 
are  the  proper  and  tisual  means  by  which  passengers  are  expected  to 
enter  and  depart  form  the  cars,  and  a  passenger  1ms  a  right  to  assume 
that  such  means  are  reasonably  safe  tor  the  purpose  for  which  they 
are  used,  provided  he  did  not  know,  or  by  the  exercise  of  ordinary 
care  could  not  have  known,  that  they  were  not.  Smithers  vs.  The 
WU.  City  Ry.,  422. 

17.  In  the  lawftd  use  of  the  streets  of  a  city  a  pedestrian  is  not 
bound  to  himt  for  latent  obstructions  or  dangers.  He  may  fairly  pre- 
sume that  they  are  in  a  reasonably  safe  condition  for  use,  in  the  ab- 
sence of  any  knowledge  to  the  contrary.  If,  however,  he  knows  of 
the  existence  of  the  da^oger,  or  under  the  circumstances  ought  to  know 
of  it,  and  with  such  knowledge  vohmtarily  runs  into  the  danger,  he 
assumes  all  the  risk  of  such  conduct.     White  vs.  Peoples  Ry.,  476. 

18.  If  a  hole  in  the  street  of  a  city  is  dangerous  to  public  travel  and 
had  so  existed  for  a  time  before  the  accident  reasonably  sufficient 
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for  the  city  to  have  known  of  its  existence  and  condition,  the  law  pfe- 
sumes  or  unplies  that  the  city  had  received  knowledge  of  it,  ana  its 
failure  in  a  reasonable  time  after  such  notice  or  knowl«^e  to  fill  or  re- 
pair the  same,  or  to  place  about  it  proper  saf^uards,  would  be  ne^- 
gence.  The  city  is  not  bound  for  injuries  occasioned  by  holes  in  the 
streets  resulting  from  sudden  storms  or  wash-outs,  until  it  has  a  reas- 
onable time  to  fill  or  repair  the  same,  or  place  proper  guards  about 
them.     Anderson  vs.  WtlmingUm,  485. 

19.  The  words,  **swore  to  a  damned  lie,*'  spoken  of  the  plaintiff's 
testimony  at  a  trial,  impute  to  the  plaintiff  a  crime  punishable  by 
the  laws  of  this  State,  and  are  actionable  in  themselves.  In  such  a 
case  the  law  presumes  malice,  and  implies  that  the  plamtiff  has  sus- 
tained some  damage.  Under  the  plea  of  not  guilty  the  plaintiff  would 
also  be  entitled  to  recover  such  compensatory  damages  as  he  may  have 
shown  he  has  sustained.     Smith  vs.  Singles,  544. 

20.  Express  malice  must  be  proved,  but  may  be  proved  by  direct 
or  indirect  evidence.  The  jtuy  should  consider  all  the  facts  and  cir- 
cumstances which  tend  to  show  the  motive  or  spirit  which  actuated 
the  words  complained  of.  Where  the  truth  is  pleaded  and  the  de- 
fendant has  clearly  established  that  the  plaintifiT  did,  at  the  time  re- 
ferred to,  and  upon  a  matter  material  to  the  case,  knowingly  swear 
falsely,  the  defense  is  complete.  Under  such  plea  the  burden  is  upon 
the  defendant  to  satisfy  the  jury  that  the  defendant's  words  were 
true,  if  the  jury  is  not  so  satined,  the  plaintiff  would  be  entitled 
to  some  damages,  because  the  law  presumes  malice  from  the  character 
of  the  words  uttered.  He  would  be  entitled  also  to  any  damages 
which  the  evidence  shows  he  actually  sustained  by  reason  of  the 
slanderous  words;  and  also  to  exemplary  damages  if  the  words  wete 
uttered  maliciously  and  with  intent  to  injure  the  plaintiff.     Id. 

21.  Certain  testimony  tending  to  rebut  the  presumption  of  pay- 
ment, including  an  offer  of  compromise  and  settlement,  admitted; 
but  subsequently  stricken  out  by  order  of  the  Coxirt,  leaving,  how- 
ever, any  acknowledgment  of  the  defendant  that  the  debt  was  not 
paid.     Hudson  vs.  Williams,  550. 

22.  An  admission  upon  the  part  of  the  defendant  of  the  existence 
of  the  debt  sued  for,  in  order  to  dispose  of  the  presumption  of  pay- 
ment from  the  lapse  of  twenty  years  after  maturity,  must  be  an  ex- 
press acknowledgment  of  an  existing  debt.     Id. 

23.  If  one  person  delivers  an  article  of  property  to  another  and 
receives  pay  therefor,  no  other  person  being  known  to  the  bi^er  in 
the  transaction  ,the  person  who  delivers  the  article  is  presumed  to  be 
the  seller.     State  vs.  Russell,  573. 

24.  It  is  a  well  settled  rule  of  law  that  every  statute  is  pre- 
sumed to  be  constitutional,  and  that  courts  will  not  declare  one  to 
be  unconstitutional  unless  it  is  clear  that  it  is  so.  State  vs.  Fountain 
Wo/.,  620. 

25.  If  the  servant  is  inexperienced  and  unacquainted  with  the  dan- 
gers incident  to  the  employment  in  which  he  is  about  to  engage,  it  is 
the  duty  of  the  master  to  give  him  pToper  instructions  as  to  Vxe  em- 
ployment and  to  warn  him  against  its  dangers.  The  master  may  in 
giving  him  such  instructions  and  warnings,  in  the  absence  of  koowl- 
edge  to  the  contrary,  assume  that  the  servant  has  the  knowledge  and 
discernment  which  a  person  of  his  age  and  inteUigence  ordinarily  pos- 
sesses.    Valente  vs.  American  Bridge  Co.,  556. 
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PRESUMPTION  OF  KNOWLEDGE      See  Prbsumptions,  18.  25. 
PRESUMPTION  OF  LAW.     See  Prbsumptions,   24. 
PRESUMPTION  OF  PAYMENT.— See  Notb.  14.  15. 

PRINCIPAL  AND  AGENT. 

1.  When  the  action  is  between  the  agent  and  principal  it  is  neces- 
sary to  prove  the  actual  existence  of  the  agency,  in  order  to  bind  the 
parties.     But  such  proof  is  not  absolutely  necessary  where  theprinci- 

gal  is  dealing  through  an  agent  with  third  persons.  If  a  principal 
olds  out  a  person  and  pl^^es  him  in  such  a  position  in  the  com- 
munity that  he  is  apparently  authorized  to  deal  with  persons  as  agent, 
without  any  known  restrictions  or  limitations  upon  his  authority, 
he  may  be  so  held  out  as  to  bind  the  principal.  And  if  a  person  is 
held  out  to  third  persons,  or  to  the  public  at  large  b^  his  pimdpal  as 
having  a  general  authority  to  act  for  him  in  a  particular  business  or 
employment,  he  cannot  limit  his  authority  by  private  or  secret  in- 
structions.    Excelsior  Refining  Co.  vs.  Murphey,  24. 

2.  If  the  dog  was  killed  by  the  son  of  the  defendant,  either  tmder 
the  general  or  special  direction  of  the  father,  the  act  of  killing  was.  in 
contemplation  of  law.  the  act  of  the  defendant.  Harrington  vs.  nail, 
72. 

3.  The  averment  in  an  indictment  of  the  violation  of  the  provisions 
of  a  statute  by  the  defendant,  acting  at  the  time  as  the  agent  of  the 
company,  is  a  sufficient  averment,  within  the  meaning  of  the  act.  of 
the  violation  of  the  law  by  the  company  he  represents.  State  vs, 
Wickenhoefer,  120. 

4.  The  affidavit  upon  which  a  forthwith  summons  was  issued  was 
made  by  the  agent  of  the  plaintiff.  Held  to  be  insufficient.  Dicker- 
son  vs.  Lagore,  462. 

5.  When  a  railway  company  constructs  its  line  on  a  public  high- 
way of  the  city  by  virtue  of  the  license  or  franchise  which  had  been 
granted  to  the  company,  it  has  a  right  to  construct  such  railway  by 
its  own  immediate  employees,  or  to  let  it  out  to  contractors  to  con- 
struct for  them, — leaving  such  contractors  to  employ  their  own  ser- 
vants and  take  their  own  methods  in  the  execution  of  the  work. 
White  vs.   Peoples   Ry.,    476. 

6.  But  such  construction  of  the  railway  is  the  exercise  of  a  vital 
part  of  the  company's  franchise,  and  even  ii  the  work  is  done  by  such  a 
contractor  in  the  employ  of  the  company,  whether  he  be  called  an  in- 
dependent contractor  or  otherwise  the  company  would  be  liable  for 
injuries  resulting  from  the  negligence  of  such  contractor  and  any  and 
all  of  his  servants  and  employees.     Id. 

7.  The  law  will  not  permit  the  company  to  shield  itself  from  lia- 
bility for  such  negligence  behind  any  such  alleged  independent  con- 
tractor. In  such  work,  in  law,  he  would  be  the  agent  of  the  company. 
Id. 

8.  Under  the  statute  (Chap.  65  Vol.  24  Laws  of  Delaware)  known 
as  the  Local  Option  Law,  if  a  person  sells  spirituous  liquor  to  another, 
whether  acting  for  himself  or  as  the  agent  for  another,  and  whether 
the  whiskey  belongs  to  himself  or  to  some  other  person,  if  he  effects 
the  sale  he  is  guilty  of  a  violation  of  the  statute.     State  vs.  Russell,  573. 

9.  Even  Uiough  the  jury  should  believe  that  the  defendant  was 
acting  as  the  agent  or  messenger  of  the  prosecuting  witness  when  he 
delivered  to  him  whiskey,  nevertheless  if  they  should  believe  that  he 
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was  at  the  same  time  acting  as  the  agent  or  representative  of  the  own* 
er  of  the  whiskey,  or  was  himself  the  owner,  and  effected  the  sale 
thereof,  he  would  be  guilty  of  a  violation  of  the  statute.     Id. 
See  Salb  op  Real  Estatb. 

PRIVATE  RIGHT  OP  WAY.— See  Right  of  Way. 

PRIVILEGED  PUBLICATION. 

However  much  publicity  may  have  attended  the  proceedings, 
the  publication  of  which  by  the  defendant  constitutes  the  basis  of  t&e 
present  action,  they  were  from  there  inception  to  the  executicm  and 
delivery  of  the  bail  bond  wholly  preliminary  and  tf3c^ar<tf,  and  afforded 
no  opportunity  to  the  defendant,  who  is  the  plaintin  in  this  suit,  to  be 
heard  in  his  defence  to  the  chaige  contained  m  the  affidavit.  It  most 
be  held  both  upon  authority  and  sound  public  policy  that  the  doc- 
trine of  privil^e  cannot  be  extended  to  the  pubhcation  of  such  pro- 
ceedings.    To£i  vs.  Every  Evening  P.  Co.,  233. 

PROOFS  OF   LOSS.— See  Insurancb  Contract. 

PROMISSORY.NOTE.— See  Notb.^ 

PROVOCATION 

1.  If  the  prisoner  deliberately  killed  the  deceased  under  the  im- 
pulse of  anger,  jealousy,  hatred  or  reven^^e,  created  or  incited  by  his 
belief  or  knowledge  of  the  prior  infidelity  of  the  deceased,  or  any 
prior  wrong  doing  of  the  deceased,  such  killinfi[  was  not  only  without 
adequate  provocation,  but  was  wilful  and  mancious,  and  constituted 
the  crime  of  mtirder  of  the  first  d^ree.  State  vs,  Johns,  174. 
See  HoMiciDB. 

PROXIMATE  CAUSE. 

1 .  Where  the  yard  master  of  the  defendant  directed  the  conductor 
of  the  freight  train  to  run  his  train  upon  a  certain  track,  and  infonned 
him  that  it  was  clear,  when  there  was  standing  upon  it  a  car  or  cars 
with  which  the  train  was  liable  to  collide,  sudi  direction  was  negli- 
gence on  the  part  of  the  yard  master,  and  constituted  the  proximate 
cause  of  the  accident.     Skuster  vs,  P.  B,  &  W.  R.  R,,  4. 

2.  Doctrine  of  proximate  cause.  White  vs.  WiL  City  Ry.,  105; 
MacFeai  vs.  P.  W.  &  B.  R.  R.,  613. 

3.  When  one  person  is  injured  by  the  n^ligence  of  another,  the 
wron|f-doer  is  liable  for  all  the  usual  and  natimLleffects  and  results  of 
such  mjury.  It  does  not  avail  him  to  say,  that  if  the  injury  had  bees 
more  speedily  or  more  skilfully  treated  the  actual  suffering  and  results 
would  not  have  been  so  great.  The  question  is,  not  whether  the  in^ 
jured  person  took  the  wisest  counsel  or  applied  the  best  remedies  to 
the  wound,  but  whether  the  extent  of  the  injuries  complained  <^  was 
caused  by  and  naturally  grew  out  of  the  injuries  inflicted  by  the  neg- 
ligence ot  the  wrong-doer.  It  is  the  duty  of  the  injured  person,  how- 
ever, to  use  all  reasonable  care  and  precaution  in  effecting  a  cure. 
Craboski  vs  New  Castle  Leather  Co.,  145. 

4.  In  every  action  for  negligence  two  things  are  requisite  to  en- 
title the  plaintiff  to  a  recovery;  (1)  n^ligence  on  the  part  <rf  the  de- 
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'endant;  and  (2)  due  care  on  the  part  of  the  plaintiff.  In  every  such 
action,  the  question  "Whose  negligence  was  the  proximate  cause  of 
the  injury  complained  of?"  is  one  which  must  be  detennined  from  the 
evidence,  under  all  the  facts  and  circimistances  of  the  particular  case. 
If  there  is  any  evidence  of  negligence  on  the  part  of  the  d^endoat 
upon  which  the  jtiry  can  properlv  find  a  verdict,  or  if  the  conclusion 
to  be  drawn  therefrom  is  debatable,  or  rests  in  doubt,  though  the  facts 
are  undisputed,  or  if  the  evidence  is  conflicting  in  regard  to  any 
particular  fact,  the  case  should  be  submitted  to  the  jtiry.  Th^  Wu, 
City  Ry.  vs.  WhiU,  363. 

5.  In  an  action  a^^ainst  a  railway  company  for  damages  for  per- 
sonal injuries  the  plaintiff  would  be  entitled  to  recover  notwithstand- 
ing there  had  been  negligence  on  his  part,  if  it  was  the  negUgence  cyf 
the  defendant  alone  that  was  the  proximate  and  immediate  cause  erf 
the  injury;  if,  in  other  words,  notwithstanding  any  previous  n^li- 

fence  of  the  plaintiff,  the  company  could  have  prevented  the  accident 
y  ordinary  and  reasonable  care.     Heinel  vs.  Peoples  Ry.,  428. 
See  Bank  and  Depositor,  12. 

PUBLIC  OFFICER. 

1.  The  record  of  the  Justice  failed  to  state  that  the  referees  ap- 
pointed by  him  were  judicious  and  impartial  men  of  the  county. 
lield  that  although  irregiUar  it  was  not  jurisdictional  to  fail  to  state 
such  fact.  The  presumption  is  that  the  Justice  did  his  duty  unless 
it  appears  to  the  contrary  from  the  record.      Jacoby  vs.  Bolen,  240. 

2.  Although  a  police  officer  does  not  have  a  warrant  for  the  arrest 
of  the  person  charged,  yet  as  a  public  police  officer  he  would  have  law- 
ful au&ority  to  arrest  without  a  warrant  any  person  whom  he  found 
engaged  in  a  breach  of  the  peace,  or  any  crimmal  offense,  within  his 
view  or  within  his  hearing.     State  vs.  Mills,  497. 

3.  But  even  though  the  officer  has  authority  to  make  an  arrest 
within  the  defendant's  house  and  without  a  warrant,  he  must  make 
the  arrest  in  a  lawful  manner.  He  must  use  no  more  force  and  vio- 
lence than  is  reasonably  necessary  to  secure  the  arrest  of  the  prisoner 
and  convey  him  to  a  place  of  custody     Id. 

PUBLIC  RIGHT  OP  WAY.— See  Right  of  Way. 

PUBLIC^ROAD.— See  Roads. 

PUBLIC  SALE. — See  Sale  of  Pbrsonal  Property. 

PUNITIVE    DAMAGES—See    Exemplary    Damages. 

QUALIFICATION  OF  WITNESS.— See  Witness. 

QUASHING  OP  PANEL  OF  PETIT  JURORS.— See  Jury. 

QUESTIONS  FOR  COURT.— See  Court. 

QUESTIONS  FOR  JURY— See  Jury. 
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RATIFICATION. 

1.  Joint  action  against  husband  and  wife  for  professional  services. 
H0ld  that  plaintiff  could  not  recover  except  upon  a  ioint  cause  of 
action,binaing  both  the  husband  and  the  wife.  If  in  making  the  agree- 
ment with  the  plaintiff  the  husband  acted  for  hims^  and  wife, 
and  was  authorized  so  to  do,  or  if  the  wife  subsequently  by  her  wofds 
or  conduct  directly  or  indirectly  adopted  or  ratified  the  agreement^ 
it  would  bind  her;  but  if  she  neither  was  a  party  to  the  alleged  agre^ 
ment,  or  subsequently  ratified  or  adopted  the  same  she  would  not 
be  liable  jointly  with  her  husband.     Dissoulas  et  al.  vs.  Thomas,  1. 

2.  Neither  the  doctrine  of  ratification  nor  estoppel  can  be  invoked, 
but  the  damages  sustained  by  the  bank  as  a  result  of  the  neglect  of 
duty  by  the  depositor  are  susceptible  of  proof  and  measurement  as  in 

1^  any  other  case  of  breach  of  duty  imposed  by  contract.     Natumal 
Dredging  Co.  vs.  Farmers  Bank,  580. 

REAL   ESTATE. 

1.  There  need  not  be  first  an  act  of  severance  of  property  Irosn  its 
connection  with  the  realty,  and  after  that  an  actual  separate  ainl  dis- 
tinct act  of  taking  and  carrying  away,  to  constitute  a  severance  and 
larceny,  but  the  act  of  taking  and  holding  and.  carrying  away, tat  and 
from  the  instant  of  separating  it  from  its  connection  wifii  the  rc^ty, — 
that  is,  the  one  continuous  transaction  of  detaching  it,  retaining 
possession  of  it  and  carrying  it  away,  with  intent  to  commit  larceny, — 
amounts  to  a  severance  in  law,  although  the  severance  and  the  tak- 
ing and  carrying  away  are  one  continuous  transaction.  The  Ruling 
in  the  case  of  State  vs.  Hall,  5  Harr.  492,  departed  from.  StaU  vs. 
Wolf,  323. 

2.  The  authorities  generally  hold  that  in  the  absence  of  express 
contract,  and  a  positive  authorized  regulation,  the  use  of  pernolating 
waters  for  manuiacttiring,  mining  and  like  purposes,  is  within  the  right 
of  the  owner  of  the  soil,  whatever  may  be  its  enect  upon  his  neighbor's 
wells  and  springs.  But  the  owner  may  not  wantonly  or  malicioudy 
so  use  his  own  land  as  to  inrjure  an  adjoining  owner  by  diverting 
waters  percolating,  oozing  or  filtrating  through  the  earth  to  the  lands 
of  the  latter;  and  the  purpose  for  which  the  water  is  used  must  be 
necessary,  or  at  least  legitimate.     Little  vs.  Telephone  Co.,  374 

3.  A  person  who  possesses  a  mere  privilege  or  right  of  way  in  and 
over  the  land  of  another  has  no  right  to  divert  percolating  waters,  un- 
necessarily and  negUgently  from  the  lands  of  the  owner  to  the  injury  of 
such  owner.     Id. 

4.  A  company  that  has  the  right  to  construct  a  telephone  line 
along  and  across  the  lands  of  another,  may  dig  holes,  erect  poles, 
string  wires,  and  do  any  other  thing  and  use  such  agencies  as  are 
reasonably  required  to  accompUsh  the  work;  but  the  exercise  <^  sudi 
right  does  not  require  the  diversion  of  percolating  waters  or  the  des- 
truction or  impairment  of  a  natural  spnng,  unless  the  proper  making 
of  the  holes  &c.  would  have  such  effect.  It  is  for  the  jury  to  deter- 
mine whether  the  waters  were  diverted,  and  the  spring  destroy«I,  by 
and  through  the  negligence  of  the  defendant.     Id. 

5.  The  rule  in  Shelley's  case  governs  the  transmission  of  real  prop- 
erty in  this  State  in  cases  which  come  within  its  terms.  The  rufc, 
however,  is  an  arbitrary  one.  It  is  strictly  a  rule  of  law  and  not  of 
construction  or  intention.     Where  the  language  used  in  the  instru- 
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REAL  ESTATE— Continued, 

ment  brings  the  case  within  the  rale,the  fact  that  it  was  the  intention 
of  the  grantor  or  devisor  that  the  rule  should  not  operate,  is  of  no 
importance.     Jones  vs.  Rees,  504. 
See  Salb  of  Rbal  Estatb. 

REAL  ESTATE  AGENT. 

1.  A  clerk  of  the  Peace,  being  the  custodian  of  the  records  of  his 
predecessor  in  office,  may  testify  from  an  inspection  of  such  records 
whether  or  not  a  certain  person  was  licensed  as  a  real  estate  agent. 
Reeder  vs,  Jones,  66. 

2.  A  contract  made  by  a  person  engaged  in  the  real  estate  business 
as  a  real  estate  agent,  who  had  no  license  at  the  time  authorizing  him 
to  act  as  a  real  estate  agent  in  this  State,  is  illegal,  and  no  recovery 
can  be  had  thereon.  No  person  can  legally  engage  in  such  business 
in  this  State  without  first  having  produced  a  hcense  therefor.      Id. 

See  Salb  op  Rbal  Estate. 

REASONABLE  CARE.— See  Dub  Care 

REASONABLE  DOUBT 3 

1.  A  reasonable  doubt  does  not  import,  in  contemplation  of  law,  a 
mere  possible  doubt;  because  everything  relating  to  human  affairs  and 
dependine  on  moral  evidence,  is  open  to  some  possible  or  imaginary 
doubt,  ft  is  that  state  of  the  case  which  after  entire  comparison  ana 
consideration  of  aU  the  evidence  leaves  the  minds  of  the  jurors  in  that 
condition  that  Ihey  cannot  feel  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  charge.         Suite  vs.  Samuels,  36. 

2.  Reasonable  doubt  defined.  State  vs,  TiUhman,  54;  St(Ue  vs. 
Honey,  148;  State  vs.  Fleetwood,  153;  State  vs.  Cephtis,  160;  State  vs. 
Uszo,  212;  State  vs.  Wolf,  323;  State  vs.  Underhill,  491. 

REASONABLE  TIME. 

1.  Where  an  action  is  brought  for  the  price  of  a  machine  which  was 
sold  under  an  agreement  that  it  might  be  returned  if  not  satisfactory, 
it  is  incimibent  on  the  defendant  to  show  that  the  machine  was  so  de- 
fective as  not  to  be  reasonablv  adapted  to  the  uses  for  which  it  was 
sold;  and  also  that  he  returned  it  within  a  reasonable  time,  unless  the 
plaintiff  induced  delay  by  waiving  the  rule  reauiring  a  return  within 
a  reasonable  time.     Coverdale  vs.  Kickards  &  Watson,  467. 

2.  When  the  facts  are  in  dispute  the  question  of  reasonable  time 
should  be  submitted  to  the  jury.  What  constitutes  a  reasonable  time 
may  be  determined  by  the  nature  of  the  article  sold,  the  usual  course 
of  the  particular  busmess  or  trade,  and  other  circumstances  relevant 
to  the  time  of  the  rescission  of  the  sale  or  return  of  the  articles  sold. 
Reasonable  time  means  without  undue  delay  and  with  as  much 
promptitude  and  despatch  as  the  cricumstances  of  the  case  will 
admit.     Id. 

RECORD  OP  JUSTICE. 

1.  Exceptions  to  the  record  of  the  Justice  were  ( 1)  that  the  Justice 
had  no  evidence  before  him  upon  which  to  render  judgment;  and  (2) 
that  the  record  failed  to  show  that  the  defendant  claimed  a  nonsuit  at 
the  trial.     Emory  vs.  Wagon  Co.,  70. 
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RBCORD  OF  IVSTlCEr^CotUinued. 

2.  Heidthat  although  it  appeared  irom  the  record  that  the  plain- 
tiff was  not  present  at  the  trial,  it  did  appear  that  he  had  at  the  tnal  an 
affidavit  and  other  papers  and  letters  as  evidence,  and  the  record  sajrs 
that  "after  hearing  and  examining  all  the  allegations  of  the  parties  and 
their  proofs,"  etc.:  h^ld  also  that  while  there  may  be  circumstances 
tmder  which  this  Court  will  allow  the  record  to  be  supplemented,  the^ 
are  not  present  in  this  case.  Diminution  cotild  have  been  allied  if 
the  Justice  did  not  put  down  all  that  the  record  should  show.  Judg- 
ment affirmed.     Id. 

3.  The  record  of  the  Justice  disclosed  that  the  defendant  and 
plaintiff  were  both  present,  *'and  the  defendant  acknowledging  the 
debt,  after  hearing  the  proofs  and  allegations  and  maturely  consider- 
ing the  same  judgment  is  given"  etc.  Held  that  even  though  it  should 
be  assumed  that  the  words  "acknowledging  the  debt"  are  in  legal 
effect  a  confession  of  judgment,  yet  it  not  clearly  appearing  that  the 
Justice  rendered  the  judgment  upon  such  confession,  he  having  heard 
the  proofs  and  allegations,  the  motion  to  dismiss  the  appeal  shoiild  be 
refused.     Burke  vs.  Silcox,  102 

4.  The  record  of  the  Justice  failed  to  state  that  the  referees  ap- 
pointed by  him  were  judicious  and  mpartial  men  of  the  county. 
lield  that  although  irregular  it  was  not  jurisdictional  to  fail  to  state 
such  fact.  The  presumption  is  that  the  Justice  did  his  duty  unless  it 
appears  to  the  contrary  from  the  record.     Jacoby  vs.  BoUtit  240. 

6.  Within  his  statutory  jurisdiction  the  authority  of  a  Justice  of 
the  Peace  is  just  as  complete,  for  all  purposes  of  hearing  such  cases,  de- 
terminin|[  or  deciding  them,and  making  up  his  record.as  is  the  author- 
ity of  this  Court.  While  the  better  practice  would  be  for  the  Justice 
to  sign  his  record,  yet  it  is  not  essential  to  the  validity  of  a  judgment 
rendered  by  him  that  he  should  sign  it,  in  the  absence  of  a  statutoiy 
provision  requiring  his  signature.  While  our  statute  sets  out  what  is 
essential  to  constitute  a  valid  docket  entry,  it  is  silent  upon  the 
matter  of  signing  it.     Johnson  vs.  The  State,  450. 

6.  If  the  record  of  the  Justice  fails  to  show  that  the  defendant  was 
charged  with  having  wilfully  committed  the  trespass,  the  judgment 
will  be  reversed  upon  exceptions  filed.  The  case  of  Vandevervs. 
State,   1  Marv.  209,  approved  and  followed.     Id. 

7.  When  the  record  of  the  Justice  does  not  n^ative  the  exceptioas 
contained  in  the  statute,and  show  that  the  worldly  business  which  it  is 
alleged  was  performed  was  not  a  work  of  necessity  or  charity,  the 
judgment  below  will  be  reversed.     Wright  vs.  State,  461. 

8.  The  athdavit  upon  which  a  forthwith  summons  was  issued  was 
made  by  the  agent  of  the  plaintiff.  Held  to  be  insufficient.  Dicker- 
son  vs.   Legore,   462. 

See  Appbal;  Certiorari;  Jurisdiction   op  Justice. 

RECOUPMENT. 

1.  In  an  action  brought  to  recover  the  price  of  a  machine  sold  to 
the  defendant  with  a  warranty,  the  defendant  cannot  avail  himself  of  a 
breach  of  the  warranty  as  a  defense,  by  way  of  recoupment,  for  dam- 
ages which  he  paid  to  the  widow  of  a  deceased  servant  whose  death 
was  caused  by  tne  failure  of  the  machine  to  perform  the  service  it  was 
warranted  to  do.     Edge  Moor  I.  Co.  vs.  Brown  etc.  Co.,  10. 

2.  The  doctrine  of  recoupment  has  attained  a  wider  and  more  ex- 
tended application  in  this  country  than  in  England.      American 
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RECOUPMENT— C<m/ww#€rf. 

Courts  have  allowed  the  defendant  to  recoup  damages  not  only  for  the 
purpose  of  effecting  the  value  of  goods  sold  or  of  work  done,  but  also 
damages  suffered  by  him  from  any  fraud,  breach  of  warranty,  or 
n^li^ence  of  the  plaintiff,  growing  out  of  and  relating  to  the  transac- 
tion m  question  for  the  purpose  of  avoiding  needless  delay  and  litiga- 
tion.    Id, 

3.  When  the  character  of  the  defendant's  defense  involves,  among 
other  things,  its  liability  to  the  widow  of  a  deceased  servant,  and  there 
is  in  his  claim  for  special  damages  the  element  of  fault  or  negligence  on 
its  part,  it  is  not  practicable  to  adjust  the  defendant's  claim  in  the 
plaintiff's  action.  Such  damages,  if  recoverable  at  all,  must  be  re- 
covered in  a  separate  action.     Id, 

REDUCTION    OP   VERDICT.— See   Vbiidict. 

REPEREE,  COUNTY  CONSTABLE  ACTING  AS.— See  Report  of 
Rbpbrbbs. 

REFUSAL  TO  ACCEPT  OR  DELIVER. 

Where  goods  are  sold  at  an  agreed  price,  to  be  delivered  at  a  future 
time,  and  the  purchaser  refuses  to  receive  the  same  in  accordance  with 
the  contract  of  sale,  the  seller  may  re-sell  the  same  at  the  market 
price,  if  the  commodity  has  a  market  price,  and  recover  from  the 
purchaser  the  loss  on  such  re-sale.  But  if  the  purchaser  tenders  him- 
self ready  to  receive  the  goods  in  accordance  with  the  conditions  of 
sale,  the  seller  cannot  recover  for  any  loss  upon  a  resale  thereof. 
Reese  vs.  Hqffecker,  198. 

See  Contract,  11. 

REGISTERING  ANIMALS.— See  Animal,  btc. 
REMANDING  RETURN.— See  Roads. 
RENEWAL  OP  NOTE.— See  Notb  11,   12. 

REPLEVIN. 

1.  Where  a  contract  for  the  sale  of  personal  property  provides, 
that  in  case  the  vendor  repossesses  himself  of  the  property  after  default 
in  any  payment,  and  sells  the  same,  in  accordance  with  the  conditions 
of  sale,  and  whatever  sum  or  sums  shall  be  received  therefor,  above 
and  beyond  the  amount  of  the  claim  of  the  vendor,  shall  be  paid  to 
the  vendee,  it  clearly  indicates  that  the  vendor  did  not  retain  title 
in  the  property,  but  merely  a  lien  thereon,  and  does  not  constitute  a 
conditional  sale.     Knowles  Loom  Works  vs.  Knowles,  185. 

2.  But  even  if  such  a  contract  could  be  regarded  as  a  conditional 
sale,  if  the  vendor  has  agreed  ,under  the  terms  of  a  mortgage  given  to 
him  by  the  vendee,  that  the  property  in  question  should  become 
fixtures,  and  as  such  a  part  of  the  realty  covered  by  the  lien  of  the 
mortgage  tmder  which  the  property  was  subsequently  sold  bv  the 
sheriff,  he  cannot  maintain  an  action  of  replevin  therefor     Id. 

3.  Action  of  replevin  for  the  recovery  of  two  horses.  SiaunUm 
vs.  Smith,  193. 
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REPORT  OP  REFEREES. 

The  record  certified  to  bv  the  Justice  disclosed  that  the  refe 
reported,  that  having  heard  the  allegations  of  the  parties  and  their 
proofs  and  maturely  considering  the  same,  they  rendered  their  ver- 
dict as  a  judgment  against  the  plaintiff  for  a  certain  sum.  There 
was,  however,  no  enti^  of  judgment  by  the  Justice.  H^ld  that  the 
certiorari  should  be  dismissed  on  the  ground  that  no  judgment  was 
entered  by  the  Justice  on  the  report  of  the  referees.  Ruhl  vs  Cooper. 
42. 

REPUTATION 

1.  The  good  character  of  an  accused  person,  when  proved,  is  to  be 
taken  in  connection  with  all  the  other  evidence  in  the  case,  and  is  to 
be  given  just  such  weight,  under  all  the  facts  and  circumstances  of  the 
case  as  in  the  judgment  of  the  jury  it  is  entitled  to.  State  vs.  Johns, 
174. 

2.  The  rule  as  to  character  testimony  stated.     SUite  vs.  Tyre,  343. 

3.  How  general  reputation  may  be  proved.  The  testimony  of  a 
witness  will  be  stricken  out  if  it  appear  upon  cross  examination  that 
he  was  not  qualified  to  speak.     SUite  vs.  Stewart  et  al,,  435. 

4.  Counsel  in  calling  a  witness  to  prove  reputation  takes  the  risk 
of  his  being  qualified  to  testify,  and  each  one  he  calls  counts  as  one  of 
the  six  he  is  entitled  to  call.     Id, 

5.  The  plaintiff  may  be  asked  upon  cross  examination,  questions 
for  the  puxpose  of  showing  that  his  reputation  has  not  suffered  be- 
cause of  the  slanderous  words  used  by  the  defendant.  Smith  vs. 
Singles,  644. 

6.  In  considering  the  testimonv  of  the  defendant  the  jury  should 
have  regard  to  the  uncontradicted  evidence  as  to  his  bad  reputation 
for  truth  and  veracity,  his  former  conviction  for  offenses  involving 
moral  turpitude,  and  the  interest  he  has  in  the  determination  of  the 
case.     State  vs.  Shaffner,  676. 

RESALE  OF  PERSONAL  PROPERTY. 

Where  goods  are  sold  at  an  agreed  price,  to  be  delivered  at  a  future 
time,  and  the  purchaser  refuses  to  receive  the  same  in  accordance 
with  the  contract  of  sale,  the  seller  may  re-sell  the  same  at  the  maiket 
price,  if  the  commodity  has  a  market  price,  and  recover  from  the  pur- 
chaser the  loss  on  such  re-sale.  But  if  the  purchaser  tenders  himsdf 
ready  to  receive  the  goods  in  accordance  with  the  conditions  of  sale, 
the  seller  cannot  recover  for  any  loss  upon  a  re-sale  thereof.  Reeu 
vs.  Hoffecker,   198. 

See  Sale  of  Personal  Property. 

RES  GESTAE. 

1.  Certain  testimony  offered  by  the  State  held  inadmissible,  it 
bein^  neither  a  dying  declaration  nor  a  part  of  the  res  gestae.  State 
vs.   Uzzo,  212 

RESCISSION  OF  CONTRACT. 

1 .  Where  an  action  is  brought  for  the  price  of  a  machine  which  was 
sold  under  an  agreement  that  it  might  be  returned  if  not  satisfactory, 
it  is  incumbent  on  the  defendant  to  show  that  the  machine  was  so  de- 
fective as  not  to  be  reasonably  adapted  to  the  uses  for  which  it  was 
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RESCISSION  OF   CONTRACT— CofUinued 

sold;  and  also  that  he  returned  it  within  a  reasonable  time,  unless  the 
plaintiff  induced  delay  by  waiving  the  rule  reouiring  a  return  within  a 
reasonable  time.     Coverdale  vs.  Kickards  &  Watson,  467. 

2.  When  the  facts  are  in  dispute  the  question  of  reasonable  time 
should  be  submitted  to  the  jtiry.  What  constitutes  a  reasonable  time 
may  be  determined  by  the  nature  of  the  article  sold,  the  usual  course 
of  the  particular  business  or  trade,  and  other  circiunstances  relevant 
to  the  time  of  the  rescission  of  the  sale  or  return  of  the  articles  sold. 
Reasonable  time  means  without  tmdue  delay  and  with  as  much 
promptitude  and  despatch  as  the  circumstances  of  the  case  will  admit. 

RETURN  OP  COMMISSIONERS  TO  LAY  OUT  ROAD. 

1.  Exceptions  to  the  return  of  commissioners  appointed  to  lay  out 
a  public  ix>ad  may  be  signed  by  Cotmsel  where  the  exceptions  are 
based  upon  facts  which  are  supported  by  the  affidavit  of  the  excep- 
tants,    in  re  Jones,  463. 

2.  Upon  a  petition  to  dismiss  the  exceptions  upon  the  ground  that 
Burton  B.  Deputy  appeared  in  the  body  of  the  exceptions  as  one  of  the 
exceptants,  while  the  affidavit  accompanying  the  same  was  signed  b^ 
Benjamin  B,  Deputy ,  held,  that  counsel  might  file  his  own  affidavit 
showing  that  Burton  B.  Deputy  and  Benjamin  B.  Deputy  were  one 
and  the  same  person.     Id. 

3.  Held,  that  the  description  of  the  proposed  road  in  the  petition 
and  return  corresponded  with  reasonable  exactness  with  the  descrip- 
tion  in   the   notice.     Id. 

4.  Where  it  appears  that  the  commissioners  had  failed  to  perform 
their  duty  in  respect  to  the  assessment  of  damages,  the  return  may  be 
remanded  to  the  commissioners  for  amendment.     Id, 

See  Road. 

RETROACTIVE  STATUTE.— See  Constitutional  Law;  Pratbrnal 
Insurancb;  Statute. 

RIGHT  OP  ACTION.— See  Action,  Right  of. 

RIGHT  OP   WAY. 

1.  A  right  of  way  may  be  defined  generally,  to  be  a  ri^ht  to  pass 
over  the  land  of  anotner.  It  may  be  a  private  way  or  a  pubhc  way.  It 
may  belong  to  one  or  several  persons,  or  to  the  entire  conununity. 
Poole  vs.  Greer,  220. 

2.  Where  the  owner  of  land  makes  a  map  of  it,  showing  a  street 
upon  it,  and  sells  lots  abutting  on  and  calling  for  said  street;  the  pur- 
chaser acquires  a  right  to  use  the  said  street,  against  such  original 
owner  and  subsequent  purchases  under  him.     Id. 

3.  Such  a  right  of  way  is  appurtenant  to  the  land,  and  will  pass  by 
a  deed  of  the  land  without  express  mention  of  such  right.  In  such 
case  the  grantee  has  a  right  of  way  which  the  grantor  cannot  modify, 
restrict  or  interfere  with  by  subsequent  conveyance  of  the  fee  in  the 
land  over  which  the  ri^ht  of  way  extends,  or  otherwise.  Such  sub- 
sequent conveyance  will  be  subject  in  all  respects  to  the  prior  ri^ht 
of  way  as  granted.  The  snbs^iuent  grantee  will  take  the  fee  with 
that  burden.    Id. 
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RIGHT  OP   WAY— Continued. 

4.  Where  the  owner  of  land  has  plotted,  marked  out  and  fixed  the 
width  and  boundaries  of  a  street  by  well  defined  bounds,  as  shown  by 
a  plot  made  by  him,  and  by  selling  lots  abutting  thereon,  su<^  action 
on  the  part  of  the  owner  of  the  land  will  clothe  every  purchaser  of  lots, 
abutting  upon  and  calling  for  such  street,  with  the  right  to  the  free 
and  imobstructed  use  of  the  said  street.     Id. 

5.  In  an  action  to  recover  damages  for  obstructing  a  right  of  way, 
the  plaintiff  must  show,  (1)  That  he  had  at  the  time  of  the  obstruction 
a  right  to  use  the  street  or  way,  as  claimed:  (2)  that  such  a  right 
of  way  was  wrongfully  obstructed  by  the  defendant  as  set  forth  in 
the  declaration,  and  (3)  that  thereby  the  plaintiff  has  been  injured 
and  sustained  damage.     Id. 

6.  A  person  who  possesses  a  mere  privil^e  or  right  of  way  in  and 
over  the  land  of  another  has  no  right  to  divert  percolating  waters,  un- 
necessarily and  negligently  from  the  lands  of  the  owner  to  the  injury 
of  such  owner.     Little  vs.  Telephone  Co.,  374. 

7.  A  company  that  has  the  right  to  construct  a  telephone  line 
along  and  across  the  lands  of  another,  may  dig  holes,  erect  poles,  string 
wires,  and  do  any  other  thing  and  use  such  agencies  as  are  reasonably 
reqviired  to  accomplish  the  work;  but  the  exercise  of  such  right  does 
not  require  the  diversion  of  percolating  waters  or  the  destruction  or 
impairment  of  a  natural  spring,  unless  the  proper  making  of  the  holes 
&c.  would  have  such  effect,  It  is  for  the  jury  to  determine  whether 
the  waters  were  diverted,  and  the  spring  destroyed,  by  and  through 
the  negligence  of  the  defendant.     Id. 

See  Real  Estate;  Roads. 

ROADS. 

1.  A  right  of  way  may  be  defined  generally,  to  be  a  right  to  pass 
over  the  land  of  another.  It  may  be  a  private  way  or  a  public  way. 
It  may  belong  to  one  or  several  persons,  or  to  the  entire  community. 
Poole  vs.   Greer,   220. 

2.  Section  1.  Chap.  60,  Rev.  Code  491,  which  provides  that  "all 
pubUc  roads,  causeways,  and  bridges  heretofore  laid  out  as  such, 
or  made  by  lawfvil  authority,  or  which  have  been  used  as  such, 
and  maintained  at  the  public  charge  for  twenty  years,  are  declared 
to  be  common  highways,"  does  not  apply  to  a  road  laid  out  since  the 
passage  of  the  act.  It  was  intended  to  be  descriptive  of  public  hi^- 
ways  existing  at  the  time  of  its  enactment,  and  a  modification  of  the 
common  law  respecting  roads  claimed  to  be  such  by  the  indulgence  of 
land  owners,  so  as  to  prevent  forfeiture  of  their  lands.  State  vs. 
Southard,   247. 

3.  The  public  acquires  the  right  to  the  use  of  a  road  or  street  over 
private  property  by  any  use  of  it  as  a  road  or  street,  accompanied  by 
proof  ox  actual  dedication;  and  the  making  of  improvements  by  the 
owner,  tending  to  carry  out  the  plan  of  a  plot  on  which  are  designated 
lots  and  streets,  are  evidences  of  an  actual  dedication.     Id. 

4.  If  there  was  an  actual  dedication  of  the  street  to  public  use, 
and  hkewise  the  use  of  it  bv  the  pubhc  as  a  street  or  if  the  public  had 
an  uninterrupted  use  of  the  street  as  a  pubhc  highway  tor  twenty 
years,  such  use  is  evidence  of  a  grant  or  dedication.     Id. 

5.  Exceptions  to  the  return  of  commissioners  appointed  to  lay  out 
a  public  road  may  be  signed  by  Counsel  where  the  exceptions  are  based 
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ROADS— Continued, 

i<  .    upon  facts  which  are  supported  by  the  affidavit  of  the  exceptants. 

,^,     In  re  Jones,  463. 

6.     Upon  a  petition  to  dismiss  the  exceptions  upon  the  ground  that 

Burton  B.  Deputy  appeared  in  the  body  of  the  exceptions  as  one  of 

,  >   the  exceptants,  while  the  affidavit  accompanying  the  same  was  signed 

,,  by  Benjamin  B.  Deputy,  held,  that  counsel  might  file  his  own  affidavit 

showing  that  Burton  a.  Deputy  and  Benjamin  B.  Deputy  were  one 

and  the  same  person.     Id. 

^       7.     Service  of  notice  upon  the  person  holding  the  legal  title  to  the 

lands,  though  another  has  a  life  interest  therein,  is  sufficient;  and 

notice  need  not  be  served  upon  the  latter  or  tenant  in  possession.     Id. 

8.  Held,  that  the  description  of  the  proposed  road  in  the  petition 
and  return  corresponded  with  reasonable  exactness  with  the  descrip- 
tionjn  the  notice.     Id. 

9.  Where  it  appears  that  the  commissioners  had  failed  to  perform 
their  duty  in  respect  to  the  assessment  of  damages,  the  return  may  be 
remanded  to  the  commissioners  for  amendment.     Id. 

10.  When  a  railway  company  constructs  its  line  on  a  public  high- 
way, of  the  city  by  virtue  of  the  license  or  franchise  which  had  been 
granted  to  the  company,  it  has  a  right  to  construct  such  railway  by  its 
own  immediate  employees,  or  to  let  it  out  to  contractors  to  construct 
it, — leaving  such  contractors  to  employ  their  own  servants  and 
tsike  their  own  methods  in  the  execution  of  the  work.  White  vs. 
Peoples  Ry.,   476. 

See  Right  of  Way. 

RULES. 

1.  As  the  proper  place  in  a  train  for  a  crippled  car  would  depend 
upon  the  character  of  its  injury,  it  would  be  impracticable  to  pre- 
scribe by  a  general  rule  the  place  in  which  all  such  cars  should  be 
placed,  and  therefore  there  was  no  negligence  on  the  part  of  the  de- 
fendant in  failing  to  provide  rules.     Shuster  vs.  P.  B.  &  W.  R.  R.,  4. 

2.  The  specifications  in  regard  to  rules  contained  in  the  declaration 
failing  to  show  that  any  injury  resulted  from  the  absence  of  rules, 
held  insufficient.     Valente  vs.  American  Bridge  Co.,  556. 

RULE  IN  SHELLEY'S  CASE. 

1.  The  rule  in  Shelley's  case  governs  the  transmission  of  real  prop- 
erty in  this  State  in  cases  which  come  within  its  terms.  The  rule, 
however,  is  an  arbitrary  one.  It  is  strictly  a  rule  of  law  and  not  of 
construction  or  intention.  Where  the  language  used  in  the  instru- 
ment brings  the  case  within  the  rule,  the  fact  that  it  was  the  inten- 
tion of  the  grantor  or  devisor  that  the  rule  should  not  operate,  is  of  no 
importance.     Jones  vs.  Rees,  504. 

2.  This  arbitrary  feature  has  induced  courts  of  law  and  equity  to 
construe  the  rule  most  strictly,  and  when  practicable,  to  take  cases 
out  of  its  operation.     Id. 

3.  Courts  are  not  inclined  to  extend  the  rule  to  personal  property. 
Both  reason  and  authority  are  against  such  extension.  The  trend  of 
modem  decisions  and  legislation  is  altogether  the  other  way.     Id. 

SALE  OP  INTOXICATING  LIQUOR— See  Intoxicating  Liquor. 


Digitized  by 


Google 


736  INDEX. 


SALE  OF  PERSONAL  PROPERTY. 

1.  In  an  action  brought  to  recover  the  price  of  a  machine  aM.  to 
the  defendant  with  a  warranty,  the  defendant  cannot  avail  himself  of 
a  breach  of  the  warranty  as  a  defense,  by  way  of  recoupment,  for 
damages  which  he  paid  to  the  widow  of  a  deceased  servant  whose 
death  was  caused  by  the  failure  of  the  machine  to  perform  the  service 
it  was  warranted  to  do.     Edge  Moore  I,  Co.  vs.  Brown  etc.  Co.^  10. 

2.  When  an  administrator  sells  a  certain  article,  the  piofperXj  of 
his  intestate,  and  at  the  time  of  the  sale  neither  the  admimstrator,  the 
auctioneer  or  the  ptuxhaser  ,knew  or  had  any  reason  to  believe  that 
there  was  anything  concealed  in  the  article  sold,  and  therefore  the 
sale  of  a  pocketbook  and  its  contents,  subsequently  found  in  the  article 
sold,  was  not,  and  could  not  have  been  within  uie  contemplation  of 
the  parties,  the  sale  passed  to  the  purchaser  no  right  or  title  to  the 
pocket  book  and  its  contents.     Evans  vs,  Barnett*s  Admr.,  44. 

3.  Where  a  contract  for  the  sale  of  personal  property  provides, 
that  in  case  the  vendor  repossesses  himself  of  the  property  after  de- 
fault in  any  pa3mient,  and  sells  the  same,  in  accordance  with  the  con- 
ditions of  sale,  and  whatever  sum  or  sums  shaU  be  received  therefor, 
above  and  beyond  the  amount  of  the  claim  of  the  vendor,  shall  be 
paid  to  the  vendee,  it  clearly  indicates  that  the  vendor  did  not  retain 
title  in  the  property,  but  merely  a  lien  thereon,  and  does  not  consti- 
tute a  conditional  sale.     Knowles  Loom  Works  vs.  KnowUs,  185. 

4.  A  certain  instrtunent  in  writing  made  by  the  plaintiff  and  de- 
fendant held  to  be  a  conditional  sale  of  the  property  therein  men- 
tioned.    Staunton  vs.  Smith,   193. 

5.  It  is  of  no  consequence  when,  or  for  what  purpose,  the  note  was 
originally  made,  if  both  parties  agree  that  it  is  the  note  referred  to  in 
the  agreement.  The  jiuy  should  treat  it  precisely  as  if  it  bore  even 
date  with,  and  was  made  at  the  same  time  as  the  agreement,  and  fat 
the  sole  purpose  stated  therein.     Id. 

6.  It  is  for  the  jury  to  say,  tmder  the  evidence,  whether  another 
note  given  by  the  defendant  to  the  plaintiff  was  given  and  accepted  in 
payment  or  renewal  of  the  note  originally  ^ven.    Jd. 

7.  Where  goods  are  sold  at  an  agreed  price,  to  be  delivered  at  a 
future  time,  and  the  purchaser  refu^  to  receive  the  same  in  accor- 
dance with  the  contract  of  sale,  the  seller  may  re-sell  the  same 
at  the  market  price,  if  the  commodity  has  a  market  price,  and  recover 
from  the  purchaser  the  loss  on  such  re-sale.  But  if  the  imrchaser 
tenders  himself  ready  to  receive  the  goods  in  accordance  witn  the  con- 
ditions of  sale,  the  seller  cannot  recover  for  any  loss  upon  a  resale 
thereof.     Reese  vs.  Hoffecker,  198. 

8.  No  particular  words  are  necessary  to  create  a  warranty.  Every 
affirmation  made  by  the  seller,  as  a  fact  at  the  time  of  a  sale,  and  as  an 
inducement  to  the  sale,  if  relied  upon  by  the  buyer,  amounts  to  a 
warranty.  Whatever  representations  are  made  by  the  seller  at  the 
time  of  the  sale  as  to  the  quality  of  the  article  offered  for  sale  is  an  ex- 
press warranty.     Ellison  vs.  Simmons,  200. 

9.  To  defeat  the  plaintiff's  right  to  recover  on  a  note  given  for  the 
price  of  a  horse,  on  tne  grotind  of  a  breach  of  warranty,  the  defendant 
must  prove,  (1)  That  at  the  time  of  the  sale  the  horse  was  warranted 
to  be  sotmd;  (2)  That  there  has  been  a  breach  of  the  warranty, —  that 
is,  that  the  horse  was  not  then  sound;  and  (3)  That  he  has  sustained 
damages  by   reason  of  such   breach.     Id. 
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10.  Any  disease  or  infinnity  of  a  horse,  not  visible  and  palpable, 
at  the  time  of  sale,  which  impaired  his  value  or  usefulness,  would  con- 
stitute unsotmdness,  and,  whether  known  to  the  plaintiff  or  not, 
would  constitute  a  breach  of  a  warranty  of  soundness.  The  measure 
of  damages  would  be  the  difference  between  the  value  of  the  horse  in 
his  unsound  condition,  and  his  value  if  he  had  been  sound,  at  the  time 
of  sale.     Id 

11.  Where  an  action  is  brought  for  the  price  of  a  machine  which 
was  sold  under  an  agreement  that  it  might  be  returned  if  not  satis- 
factory, it  is  inctunbent  on  the  defendant  to  show  that  the  machine 
was  so  defective  as  not  to  be  reasonably  adapted  to  the  uses  for  which 
it  was  sold;  and  also  that  he  returned  it  within  a  reasonable  time,  tm- 
less  the  plaintiff  induced  delay  by  waiving  the  rule  requiring  a  return 
within  a  reasonable  time.     CoverdaU  vs.  Rickards  &  Waison,  467. 

12.  When  the  facts  are  in  dispute  the  question  of  reasonable  time 
should  be  submitted  to  the  jtiry.  What  constitutes  a  reasonable 
time  may  be  determined  by  the  nature  of  the  article  sold,  the  usual 
course  of  the  particular  business  or  trade,  and  other  circumstances 
relevant  to  the  time  of  the  rescission  of  the  sale  or  return  of  the  articles 
sold.  Reasonable  time  means  without  undue  delay  and  with  as  much 
prompitude  and  despatch  as  the  circumstances  of  the  case  will  admit. 

See  Intoxicating  Liquor;  Lumbsr,  Salb  op;  Salb  op  Stock. 

SALE  OP  REAL  ESTATE. 

1.  If  the  defendant,  the  owner  of  a  farm  which  had  been  placed  in 
the  hands  of  a  real  estate  agent  for  sale,  withdrew  the  farm  from  sale, 
and  the  plaintiff,  the  real  estate  agent,  consented  thereto,  it  matters 
not  whether  the  withdrawal  was  within  or  after  the  expiration  of  the 
period  covered  by  the  option  given  to  the  prospective  purchaser.  The 
plaintiff  would  not  be  entitled  to  recover,  for  by  such  consent  he  waiv- 
ed all  right  to  compensation.     McGonigal  &  Son  vs.  Raugklsy,  61. 

2.  If  the  withdrawal  was  not  made  till  after  the  expiration  of  the 
period  covered  by  the  option,  ^en  it  was  competent  for  the  defen- 
dant to  withdraw  the  farm  even  without  the  consent  of  the  plaintiff. 
Id. 

3.  If  there  was  a  special  contract  of  employment  to  effect  a  sale  of 
the  farm,  the  plaintin  could  not  recover  upon  the  common  counts, 
unless  such  agreement  was  executed  and  completed  on  the  part  of  the 
plaintiff,  or  tmless  he  was  prevented  from  completing  the  sale  by  the 
defendant  within  the  time  limited  in  such  agreement  for  the  comple- 
tion of  the  sale.    Id. 

4.  A  clerk  of  the  Peace,  being  the  custodian  of  the  records  of  his 
predecessor  in  office,  may  testify  from  an  inspection  <^  such  records 
whether  or  not  a  certain  person  was  licensed  as  a  real  estate  agent. 
Reed^r  vs.    Jones^    66. 

5.  A  contract  made  by  a  person  engaged  in  the  real  estate  bustness 
as  a  r^  estate  agent,  who  had  no  license  at  the  time  authorizing  him 
to  act  as  a  real  estate  agent  in  this  State,  is  illegal,  and  no  recovery  can 
be  had  thereon.  No  person  can  legally  engage  in  such  business  in  this 
State  without  first  having  procur^  a  Ucense  therefor.    Id. 

6.  Under  Sec.  17  of  the  Act  entitled  "An  Act  in  relation  to  the 
collection  of  taxes  for  New  Castle  County,"  the  collector  is  required. 
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in  making  a  sale  of  real  estate,  to  give  notice  to  any  person  having  an 
interest  therein,  other  than  the  person  to  whom  the  taxes  are  asse^ed, 
provided  such  interest  appears  upon  the  records  of  said  county.  The 
words  "records  of  New  Castle  County"  embrace  only  the  records  of 
said  coimty  and  not  the  records  of  the  City  of  Wilmington.  They 
have  a  definite  and  well  settled  meaning,  commonly  known  and  accep- 
ted, and  that  is  jtist  what  the  worcfi  themselves  express — county 
records,  the  records  of  the  county,  and  not  all  the  records  tif  the 
county.     Knowles  vs.  Morris,  76. 

7.  Where  the  owner  of  land  makes  a  map  of  it,  showing  a  street 
upon  it,  and  sells  lots  abutting  on  and  calling  for  said  street;  the  pur- 
chaser acQuires  a  right  to  use  the  said  street,  against  sucb  original 
owner  ana  subsequent  purchases  under  him.     Poole  vs.  Greer,  2^. 

8.  Such  a  right  of  way  is  appurtenant  to  the  land,  and  will  pass  bv 
a  deed  of  the  land  without  express  mention  of  such  right.  In  sudi 
case  the  grantee  has  a  right  of  way  which  the  grantor  cannot  modify, 
restrict  or  interfere  with  by  subsequent  conveyance  of  the  fee  in  the 
land  over  which  the  right  of  way  extends,  or  otherwise.  Sudi  subse- 
quent conveyance  will  be  subject  in  all  respects  to  the  prior  right  of 
way  as  granted.  The  subsequent  grantee  will  take  the  fee  with  that 
burden.     Id. 

/  9.  Where  the  owner  of  land  has  plotted,  marked  out  and  fixed  the 
width  and  boundaries  of  a  street  by  well  defined  bounds,  as  shown  by  a 
plot  made  by  him,  and  by  selling  lots  abutting  thereon,  such  action  on 
the  part  of  the  owner  of  the  land  will  clothe  everjr  purchaser  of  lots, 
abutting  upon  and  calling  for  such  street,  with  the  right  to  the  free  and 
unobstructed  use  of  the  said  street.     Id. 

10.  There  is  now  no  authority  in  law  permitting  the  Sheriff  to 
demand  or  receive  ,as  an  item  of  cost,  collectible  through  his  office, 
doUarage  to  the  extent  of  two  per  centiun  of  the  amount  derived  from 
the  sale  of  real  estate  by  such  Sheriff.  The  statute  which  authorized 
the  Sheriff  to  receive  such  doUarage  has  been  repealed  by  the  act  en- 
titled **An  Act  to  amend  Sections  7  and  10  Chap.,  125,  Rev.  Code, 
Laws  of  Delaware,*'  approved  March  29,  1907.     In  re  Crossgrave,  391. 

SALE  OF  STOCK. 

A  corporation  having  been  summoned  as  garnishee,  and  having 
given  a  certificate  showing  the  number  of  shares  of  stock  held  by  the 
defendant,  applied  for  leave,  when  an  order  of  sale  was  asked  for,  to 
supplement  its  answer.  Held;  that  under  the  circumstances  the 
garnishee  should  have  an  opportunity  to  produce  testimony  on  the 
point  in  question.     Morgan  Co.  vs.  Nailor,  470. 

SECRET  INSTRUCTIONS  TO  AGENT  BY  PRINCIPAL.— Sec  Princi- 
pal AND  AgBNT. 

SELF-DEFENSE. 

1 .  If  the  jury  are  satisfied  from  the  evidence  that  the  deceased  first 
attacked  the  prisoner,  and  that  from  the  character  of  such  attack  she 
had  reasonable  cause  to  believe,  and  did  believe,  that  she  was  in 
imminent  danger  of  death  or  great  bodily  harm,  and  that  she  had  no 
reasonable  means  of  avoiding  or  preventmg  her  death  or  great  bodily 
harm,  other  than  by  kilUng  her  assailant,  and  that  under  such  circum- 
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stances  she  shot  and  killed  him,  it  was  a  jtistifiable  act  of  self  defense, 
and  she  should  be  acquitted  of  any  crime  whatever.  State  vs.  Tilgk- 
ntan,  54. 

2.  The  law  respecting  self-defense  stated.    State  vs.  Honey,  148. 

3.  What  constitutes  lawful  self-defense.  A  statement  of  the  law. 
In  order,  however,  to  justify  or  excuse  the  accused  in  striking  the 
fatal  blow  it  is  not  stifficient  that  he  at  the  time  believed  himself  to  be 
in  danger  of  death  or  great  bodily  harm,  at  the  hands  of  the  deceased, 
but  the  circumstances  must  have  been  such  as  to  justify  a  reasonable 
man  in  such  belief;  and  further,  that  there  was  no  reasonable  way  of 
avoiding  or  escaping  from  such  danger  except  by  slaying  the  assailant. 
State  vs.  Cephus,   160. 

4.  Although  every  man  has  the  right  to  defend  both  his  person  and 
his  dwelling  house  against  imminent  d^iger  of  imlawful  injury  to 
either,  yet  he  cannot  use  a  deadly  weapon  in  that  behalf  tmless  there  is 
a  reasonable  necessity  and  groimd  for  doing  so.     State  vs.  Mills,  497. 

5.  When  a  person  is  assailed  within  his  own  dwelling  house  he  need 
not  retreat,  but  may  make  his  stand  there,  even  though  he  can  re- 
treat with  safety;  but  he  has  no  right  to  kill  his  assailant  unless  it 
reasonably  appears  to  be  necessary  to  prevent  the  felonious  destruc- 
tion of  his  property  or  habitation,  or  the  commission  of  a  felony 
therein,  or  to  defend  himself  or  his  family  therein  against  a  felonious 
assault  upon  life  or  person.     Id. 

SELLING  INTOXICATING  LIQUOR  TO  MINOR.— See  Intoxicatino 
^  ^  Liquor,  5,  6,  7. 

SERVICE  OF  NOTICE. 

Service  of  notice  upon  the  person  holding  the  legal  title  to  the  lands, 
though  another  has  a  life  interest  therein,  is  sutficient;  and  notice 
need  not  be  served  upon  the  latter  or  tenant  in  possession.  In  re 
Jones,  463. 

SEVERANCE  OF  PERSONALTY  FROM  REALTY. 

There  need  not  be  first  an  act  of  severance  of  property  from  its 
connection  with  the  realty,  and  after  that  an  actual  separate  and  dis- 
tinct act  of  taking  and  canying  away,  to  constitute  a  severance  and 
larceny,  but  the  act  of  taking  and  holding  and  carrying  away,  at  and 
from  the  instant  of  separating  it  from  its  connection  with  the  realty — 
that  is,  the  one  continuous  transaction  of  detaching  it,  retaining  pos- 
session of  it  and  carrying  it  away,  with  intent  to  commit  larceny, — 
amounts  to  a  severance  in  law,  although  the  severance  and  the  taking 
and  canying  away  are  one  continuous  transaction.  The  RuUng  in 
the  case  of  State  vs.  Hall,  5  Harr.,  492,  departed  from.  State  vs. 
Wolf,  323. 

SHERIFF.   5    < 

There  is  now  no  authority  in  Jaw  permitting  the  Sheriff  to  demand 
or  receive,  as  an  item  of  cost,  collectible  through  his  othce,  dollarage 
to  the  extent  of  two  per  centum  of  the  amount  derived  from  the  s^e 
of  real  estate  by  such  Sheriff.  The  statute  which  authorized  the  Sher- 
riff  to  receive  such  dollarage  has  been  repealed  by  the  act  entitled 
**An  Act  to  amend  Sections  7  and  10  Chap.  125,  Rev.  Code,  896  Chap, 
145,  Vol  24.  Lau/s  of  Delaware,'*  approved  March  29.  1907.  In  re 
Crossgrove,  391. 
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SIGNING  RBCORD.— See  Rbcord  of  Justicb,  6. 

SLANDER. 

1.  In  a  trial  for  slander  a  witness  was  asked  "what  the  defendant 
said  on  another  occasion  than  the  one  laid  in  the  narr,  about  the  testi- 
mony that  the  plaintiff  had  given  at  the  trial  in  respect  to  which  the 
slanderous  words  were  spoken.  Held  that  such  evidence  was  admiss- 
ible as  tending  to  show  express  malice.    Smith  vs.  Singles,  544. 

2.  A  witness  for  the  plaintiff  testified  that  about  the  time  of  the 
trial  before  the  Justice  of  the  Peace,  he  heard  the  defendant  **pass  a 
remark  about  the  plaintiff  bu3dng  dead  cattle  and  cutting  them  up 
and  selling  them  from  his  wagon.  Held  admissible,  but  it  after- 
wards appearing  from  the  same  witness  that  such  statement  might 
have  been  made  four  months,  or  even  a  year,  af t^*  the  trial,  the  tes- 
timony was  stricken  out.     Id. 

3.  The  plaintiff  may  be  asked  upon  cross  examination,  questions 
for  the  purpose  of  showing  that  his  reputation  has  not  sunered  be* 
cause  of  the  slanderous  words  tised  by  the  defendant.     Id, 

4.  The  words,  "swore  to  a  damned  lie,'*  spoken  of  the  plaintiff's 
testimony  at  a  trial,  impute  to  the  plaintiff  a  crime  punishable  by  the 
laws  of  this  State,  and  are  actionable  in  themselves.  In  such  a  case 
the  law  presumes  malice,  and  implies  that  the  plaintiff  has  sustained 
some  damage.  Under  the  plea  of  not  guilty  the  plaintiff  would  also 
be  entitled  to  recover  such  compensatory  damages  as  he  may  have 
shown   he   has   sustained.    Id, 

5.  Express  malice  must  be  proved,  but  may  be  proved  by  direct 
or  indirect  evidence.  The  jury  should  consider  all  the  facts  and  cir- 
cumstances which  tend  to  show  the  motive  or  spirit  which  actuated 
the  words  complained  of.  Where  the  truth  is  pleaded  and  the  de- 
fendant has  clearly  established  that  the  plaintiff  did,  at  the  time  re- 
ferred to,  and  upon  a  matter  material  to  the  case,  knowingly  swear 
falselv,  the  defense  is  complete.  Under  such  plea  the  burden  is  up<m 
the  aefendant  to  satisfy  the  jury  that  the  defendant's  words  were 
true.  If  the  jury  is  not  so  satisfied,  the  plaintiff  would  be  entitled  to 
some  damages  because  the  law  presumes  malice  from  the  character 
of  the  wonu  uttered.  He  would  be  entitled  also  to  any  damages 
which  the  evidence  shows  he  actually  sustained  by  reason  of  toe 
slanderous  words ;  and  also  to  exemplaiy  damages  if  the  words  were 
uttered  maliciously  and  with  intent  to  injure  the  plaintiff.     Id. 

SPECIAL  CONTRACT  OR  AGREEMENT.— See  Contract. 

SPRING  OF  WATER.— See  Percolating  Watbr. 

STARE  DECISIS. 

1.  Chattels  botmd  by  a  chattel  Mortgage  were  moved  to  the  £ann 
of  A.  B.  by  the  mortgagor,  the  tenant  of  said  farm,  and  subsequently 
distrained  by  A.  B.  for  rent.  They  were  sold  by  the  Constable  under 
thedistraint,  and  the  proceeds  applied  to  the  landlord's  claim  for  rent 
Held  that  sudi  application  of  the  proceeds  wasproper  and  legaU  under 
the  ruling  made  by  the  Court  in  the  case  of  Foravs,  CleueU,  9  Haus. 
179.  Davidson  vs.  Frick,  26. 

2.  There  need  not  be  first  an  act  of  severance  of  property  from  its 
connection  with  the  realty,  and  after  that  an  actual  separate  and  dit- 
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tmct  act  of  taking  and  carrying  away,  to  constitute  a  severance  and 
larceny,  but  the  act  of  taking  and  holding  and  carrying  away,  at  and 
from  the  instant  of  separating  it  from  its  connection  with  the  realty — 
that  is,  the  one  continuous  transaction  of  detaching  it,  retaining  pos- 
session of  it  and  canying  it  away,  with  intent  to  commit  larceny^ — 
amounts  to  a  severance  in  law,  although  the  severance  and  the  takmg 
and  carrying  away  are  one  continuous  transaction.  The  Ruling  in 
the  case  of  StaU  vs.  Hall,  5  Hon.,  492,  departed  from.  State  vs. 
Wolf,  323. 

3.  If  the  record  of  the  Justice  fails  to  show  that  the  defendant  was 
chained  with  having  wilfully  committed  the  tresspass,  the  judgment 
will  be  reversed  upon  exceptions  filed.  The  case  of  Vandever  vs. 
State,  1  Maru,  209,  approved  and  followed.  Johnson  vs.  The  State, 
450. 

STATUTE. 

1.  A  statute  of  the  State  of  Kansas  provided  that  a  creditor  of  an 
insolvent  corporation  might  maintain  an  action  against  any  person 
who  was  a  stockholder  therein,  and  recover  an  amotmt  ^ual  to  the 
par  value  of  the  stock  of  such  defendant  in  the  company.  Subsequent 
to  the  accruing  of  the  plaintiff's  cause  of  action  the  Legislature  of 
Kansas  passed  another  act,  (approved  in  1899),  vesting  in  the  re- 
ceivers of  insolvent  corporations  the  power  to  collect  from  stock- 
holders all  unpaid  subscriptions,  and  also  an  amount  equal  to  the 
par  value  of  the  stock  held  by  each,  the  money  so  collected  to  be 
held  for  the  benefit  of  all  the  creditors  of  the  corporation. 

Held,  that  the  later  act  impaired  the  obligation  of  the  defendant's 
contract,  if  considered  to  be  retroactive,  in  violation  of  the  constitu- 
tion of  the  United  States,  and  to  that  extent  is  invalid  because  it 
wiped  out  completely  every  remedy  against  stockh(^ders  that  existed 
at  the  time  the  contract  came  into  force  under  the  earlier  statute,  and 
left  no  vestige  of  a  remedy  of  any  sort  that  existed  prior  to  its  passage; 
while  on  the  other  hand  tne  new  remedies  which  it  provided  for  the  en- 
forcement of  the  constitutional  liability  failed  to  include  any  proceed- 
ing that  could  be  set  in  motion  by  any  individual  creditor  or  any 
number  of  creditors.  Pusey  &  Jones  Co.  vs.  Love  &  Homaday,  80. 
1^  2  The  person  in  charge  of  an  automobile  would  be  guilty  ol  ne^li- 
sence  if  he  is  unfamiliar  with  the  safety  appliances  thereof,  or  being 
familiar  does  not  use  them  to  prevent  collision;  cm-  if  he  drives  the 
machine  at  a  greater  rate  of  speed  than  one  mile  in  seven  minutes 
thxtmgfa  a  built  up  portion  of  a  ci^,  etc.,  contrary  to  the  provirions  of 
Sec  4,  Chap  .  123,  Vol.  23,  Laws  (/Delaware.  Garrett  vs.  Peoples  Ry,, 
29.    ^  r.     Vs 

3.  Under  Chap.  418,  Sec,  4,  VoL  1,  Laws  of  Delaware,  the  recom- 
mendatioa  of  an  applicant  for  a  license  to  sell  intoxicating  Mquors 
must  have  been  read  by,  or  to,  each  signer  thereof  even  thoii^  there 
were  more  than  twelve  signers.    In  re  Veasey,  52. 

4.  When  a  dog  is  registered  under  the  act.  Chapter  48,  Vol.  16, 
Laws  of  Delaware,  he  becomes  personal  property,  and  as  such  is  the 
subject  of  larceny.  Any  one  unlawfully  killing  a  dog  so  registered  is 
Uable  to  the  owner  for  the  value  of  the  dog.     Harriti^ton  vs.  Hall,  72. 

5.  Under  sec.  17  of  the  Act  entitled  ^'An  Act  in  relation  to  the 
collection  of  taxes  for  New  Castle  County,"  the  collector  is  required,  hn 
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making  a  sale  of  real  estate,  to  give  notice  to  any  person  having  an 
interest  therein,  other  than  the  person  to  whom  the  taxes  are  asse^ed, 
provided  such  interest  appears  upon  the  records  of  said  county. 
The  words  "records  of  New  Castle  County"  embrace  only  the  records 
of  said  county  and  not  the  records  of  the  City  of  WilminSgton.  They 
have  a  definite  and  well  settled  meaning  ^commonly  known  and  accep- 
ted, and  that  is  just  what  the  words  themselves  express-— county 
records,therecordsit?/'  the  cotinty,  and  not  all  the  records  tn  the  coxmty. 
Knawles  vs.  Morris,  76. 

6.  If  a  plaintiff  brings  a  suit  in  the  Superior  Court  upon  a  cause  of 
action  cognizable  before  a  Justice  of  the  Peace  and  shall  not  recover 
more  than  fifty  dollars  besides  costs,  and  has  not  filed  the  affidavit  re- 
quired by  the  statute,  he  cannot  recover  costs.  Oral  testimony  will 
be  admitted  to  show  that  the  cause  of  action  was  within  the  juris- 
diction of  a  Justice  of  the  Peace.  What  are  proper  costs,  and  by 
whom  they  are  to  be  paid,  is  for  the  Court,  and  not  the  Jury  to  deter- 
mine; and  the  time  to  so  determine  rests  in  the  discretion  of  the 
Court.     Adkins  &  Co,  vs,  Campbell,  96. 

7.  Where  a  member  of  a  fraternal  benefit  association,  upon  apply- 
ing for  membership  designates  as  his  beneficiary  a  person  in  no  wise 
related  to  him,  as  he  might  properly  do  under  the  act  of  incorporation 
and  by-laws  then  in  force,  a  change  of  the  by-laws  or  act  of  incorpora- 
tion requiring  that  each  member  shall  designate  a  beneficiary,  who 
shall  bear  a  specified  relation  to  him,  is  prospective  only,  and  has  no 
effect  on  a  contract  theretofore  made,  notwithstanding  such  member 
upon  joining  the  association  had  agreed  to  conform  in  all  re^>ects  to 
the  laws^  rules  and  usages  of  the  order  then  in  force  or  which  might 
thereafter  be  adopted  by  the  same."  Emmons  vs.  Supreme  Con- 
clave, I   O.  H,,  115. 

8.  The  act  entitled  "An  Act  Licensing  Brokers  or  other  persons  to 
make  small  loans  and  chaxge  interest  in  excess  of  the  present  rate,*' 
being  Chapter  149,  Vol.  23,  Laws  of  Delaware,  is  constitutional  and 
validf.     State    vs.     Wickenhoefer,     120. 

9.  Section  1.  Chap.  60,  Rev.  Code  491,  which  provides  that  "all 
public  roads,  causeways,  and  bridges  heretofore  laid  out  as  such,  or 
made  by  lawful  authority,  or  which  have  been  used  as  such,  and 
maintained  at  the  public  charge  for  twenty  years,  are  declared  to  be 
common  highways,  does  not  apply  to  a  roaa  laid  out  since  the  pass- 
age of  the  act.  It  was  intended  to  be  descriptive  of  public  highways 
existing  at  the  time  of  its  enactment,  and  a  modification  of  the  com- 
mon law  respecting  roads  claimed  to  be  such  by  the  indulgence  of 
land  owners,  so  as  to  prevent  forfeiture  of  their  lands.  State  vs. 
Southard,  247. 

10.  The  insurance  laws  of  Delaware  do  not  affect  a  contract  of  in- 
surance made  in  good  faith  in  a  foreign  State,  and  do  not  applv  to 
such  a  contract.  If  they  did  they  would  be  unconstitutional  and  in- 
operative, because  they  could  not  deprive  a  citizen  of  his  right,  m 
good  faith,  to  make  a  contract  of  insurance  out  of  the  State  upon  hb 
property,  even  though  it  may  be  situated  within  the  limits  of  the 
State.     Atlas  Mut.  Ins.  Co.  vs.  Fisheries  Co,,  256. 

11.  That  part  of  Section  9.  Chap.  550  Vol.  14,  (Revised  Code  600), 
Laws  of  Delaware  which  provides :  *  And  in  any  case  a  married  woman, 
of  the  age  of  twenty-one  years,  may  give  a  bond,  with  or  without  a 
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warrant  of  attorney,  just  as  if  she  were  a  femm$  sole"  should  be  so 
construed  as  clothing  a  married  woman  with  legal  authoritjr  to  give 
a  bond  to  another  person  other  than  her  husband,  but  as  to  him  she  is 
not  in  that  respect  authorized  to  act  as  a  femm$  sole.  Masten  vs. 
Herring,  282. 

12.  The  said  act  is  in  derogation  of  the  common  law.  It  is  reme- 
dial— the  purpose  of  its  enactment  being  to  remove  from  bl  femme 
covert  certain  disabilities  existing  at  common  law.  While  a  married 
woman  may  do  these  acts  and  things  which  the  act  authorizes  her  todo, 
the  same  as  if  unmarried,  yet  the  act  should  not  be  construed  so  as  to 
alter  or  change  the  common  law  status  of  husband  and  wife  bevond 
its  clearly  expressed  scope  and  purpose.  At  common  law  the  husband 
and  wife  could  not  contract  with  or  maintain  an  action  against  each 
other.     Id. 

13.  The  limitation  act,  passed  May  28,  1897,  which  provides  that 
no  action  for  the  recovery  of  damages  upon  a  claim  for  personal  in- 
juries shall  be  brought  after  the  expiration  of  one  year  from  the  date 
upon  which  the  injuries  were  sustained,  is  not  subject  to  the  exceptions 
contained  in  the  general  statute  of  limitations, — 6  Chap,  123  of  the 
Code.     Lewis  vs.  Pawnee  BilVs  etc.  Co.,  316. 

14.  Where  the  Legislature  has  made  no  exception  to  the  positive 
terms  of  a  statute,  the  presumption  is  that  it  intended  to  make  none, 
and  it  is  not  the  province  of  the  Court  to  do  so.     Id. 

15.  An  indictment  having  been  found  at  the  May  Term,  and  the 
State  having  had  the  case  continued  at  the  September  Term,  the 
defendant  is  not  entitled  to  be  discharged  under  the  statute, — 5  Rev. 
Code  Sec.  17,  p.  858.     State  vs.  Tyre,  343. 

16.  An  inoictment  will  not  be  quashed  because  an  endorsement 
made  on  the  back  thereof  by  the  Attorney-General  states  a  violation 
of  a  certain  section,  when  all  the  counts  charge  a  violation  of  another 
section  of  the  act.     Id. 

17.  If  at  the  time  of  the  counting  of  the  votes  at  the  close  of  the 
polls  the  inspector  wilfully  read  the  name  of  a  candidate  other  than  the 
one  voted  for,  that  would  constitute  a  violation  of  the  Act,  and  so 
would  any  wilful  changing  or  destruction  of  the  ballots.     Id. 

18.  Tne  statute  {Code  754)^  which  provides  what  security  shall  be 
required  in  taking  an  appeal  from  a  Justice  of  the  Peace,  is  fully 
complied  with  when  either  one  or  more  sureties  sign  the  appeal  bond. 
Richardson  vs.  National  Bank,  etc.,  385. 

19.  There  is  now  no  authority  in  law  permitting  the  Sheriff  to 
demand  or  receive  as  an  item  of  cost,  collectible  through  his  ofl&ce, 
dollarage  to  the  extent  of  two  per  centum  of  the  amount  derived  from 
the  sale  of  real  estate  by  such  Sheriff.  The  statute  which  authorized 
the  Sheriff  to  receive  such  dollarage  has  been  repealed  by  the  act  en- 
titled *'An  Act  to  amend  Sections  7  and  10  Chap.,  125,  Rev  Code, 
Laws  of  Delaware,**  approved  March  29,  1907.     In  re  Cross^ove,  391. 

20.  The  defendant,  tmder  indictment  for  practicing  medicine  with- 
out a  license,  relied  on  the  defence  that  he  treated  his  patients  person- 
ally by  hypnotism  and  massage,  without  prescribing  any  remedies, 
and  that  such  treatment  was  not  in  violation  of  the  statute  (Rev. 
Code,  58).  Held  that  to  "prescribe"  remedies  is  to  write  or  to  give 
medical  directions,  to  indicate  remedies.  It  is  not  necessary  that 
such  prescription  should  be  in  writing.  It  may  be  given  or  indicated 
verbally.     Any  direction  given  to  the  patient  for  drugs,  medicines. 
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or  other  remedies,  for  the  cure  of  bodily  disesises,  directing  how  they 
are  to  be  applied  to  or  used  by  the  patient,  is  a  prescriptioa  within 
the  meaning  of  the  statute.  And  it  makes  no  difiEerence  whether  the 
direction  is  given  by  the  defendant  himself,  or  by  another  person, 
even  though  such  other  person  be  a  licensed  physician  engaged  by 
and  acting  tmder  the  control  and  direction  of  the  defendant.  Stat$ 
vs.  Lawson,  alias  Herman,  395. 

21.  The  Wilmington  City  Railway  Company  is  a  corporation  o£ 
this  State  created  by  public  act,  and  it  is  not  necessary  to  prove  that 
it  is  a  corporation.  And  although  in  the  statute  in  respect  to  "false 
pretense"  the  word  corporation  is  not  used,  it  is  nevertheless  a  person 
within  the  meaning  of  said  act.     State  vs.  Briscoe,  401. 

22  The  floor  of  a  dwelling  occupied  by  a  person  is  not  a  "device" 
within  the  meaning  of  Section  2  of  Chapter  464,  Volume  11,  Lams  cf 
Delaware.     State  vs.  Hamilton,  433. 

23.  The  practice  of  the  courts  in  respect  to  such  f<»inal  answer,  as 
stated  in  2  WooUey  on  Delaware  Practice,  Section  1636,  is  just  as  applic- 
able to  the  new  divorce  law,  approved  March  29,  1907,  as  to  the  old 
law,  inasmuch  as  the  provisions  of  section  13  of  the  new  law  are  copied 
verbatim  from  the  old.     Banks  vs.  Banks,  442. 

24.  The  right  of  the  defendant  to  flle  a  cross  bill  in  applications  for 
divorce,  where  the  cause  is  adultery,  does  not  depend  upon  ^e  prac- 
tice in  Ecclesiastical  Courts  but  upon  the  words  of  our  own  statute, 
which  provides  ** Section  13.  On  a  petition  for  divorce  for  the  cause  of 
adultery  if  the  defendant  shall  recriminate  and  prove  that  the  com- 
plainant has  been  guilty  of  a  like  crime"  ••♦♦•♦  "the 
petition  shall  be  dismissed."  When  the  petition  is  so  dismissed  the 
case  is  ended  and  cannot  be  held  in  coxirt  by  a  cross  bill.    Id. 

25.  Within  his  statutory  jurisdiction  the  authority  of  a  Justice  of 
the  Peace  is  just  as  complete,  for  idi  purposes  of  hearing  such  cases, 
determining  or  deciding  them,  and  makmg  up  his  record,  as  is  the 
authority  of  this  Court.  While  the  better  practice  would  be  for  the 
Justice  to  sign  his  record,  yet  it  is  not  essential  to  the  validity  <^  a 
judgment  rendered  by  him  that  he  should  sign  it,  in  the  absence  of  a 
statutory  provision  requirin^g  his  signature.  While  our  statute  sets 
out  what  is  essential  to  constitute  a  valid  docket  entrv,  it  is  silent  upon 
the  matter  of  signing  it.     Johnson  vs.  The  State,  450. 

26.  When  the  record  of  the  Justice  does  not  negative  the  esccep- 
tions  contained  in  the  statute,  and  show  that  the  w<^dly  bttsinesi 
which  it  is  alleged  was  performed  was  not  a  work  of  necessity  or  char- 
ity, the  judgment  below  will  be  reversed.     Wright  vs.  State,  461. 

27.  The  statute  prohibiting  the  sale  of  intoxicatins:  liquor  to  a  min- 
or (Rev.  Code,  p.  414}  construed.     State  vs.  Salkowski,  472. 

28.  The  provision  of  the  general  corporation  law  requiring  a  de- 
posit with  the  State  Treasurer,  and  the  filing  of  a  survey  with  the 
Secretary  of  State,  where  a  railway  company  builds  a  branch  of  its 
main  line,  does  not  apply  when  that  which  was  done  was  the  strai^t- 
ening  of  a  loop  in  the  tntck,  and  not  the  making  of  a  branch.  Wkiie 
vs.  Peoples  Ry.,  476. 

29.  The  act  known  as  the  Local  Option  Act,  approved  March  21, 
1907,  being  Chapter  65  Volume  24  of  the  Laws  of  Delamare,  is  con- 
stitutionaL  and  the  election  held  thereunder  was  l^gal  and  valid. 
StaXe  vs.  Fountain  et  al.,  520. 
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r  30.    The  General  Assembly  has  power  to  submit  the  question  of 

^  "License  or  no  License"  to  a  vote  ot  the  people  at  a  special  election. 

I?  Id. 

^  31.     It  is  not  a  condition  precedent  to  the  exercise  of  such  power 

^  that  a  majority  of  the  members  in  each  House  from  the  districts  in 

^  which  such  question  is  to  be  submitted  should  submit  a  request  as 

provided  in  Article  13  of  the  Constitution.     Id. 
r  32.     The  act  is  not  tmconstitutional  in  that  the  penalties  and  pro- 

'  cesses  provided  by  sections  11  and  12  thereof,  are  enforcd  only  if  (a 

n  majority  of  the  electors  in  any  district  vote  to  enforce  the  same.     Id. 

^  33      The  act  is  not  violative  of  Section  16  of  Article  2  of  the  Con- 

stitution, which  prohibits  more  than  one  subject  being  embraced  in  an 
act  or  in  the  title  thereof.     Id. 

34.     The  said  act  is  not  obnoxious  to  any  provision  of  the  Constitu- 
tion of  the  United  States.     Id. 

35      Under  the  statute  (Chap.  65  Vol  24  Laws  of  Delaware)  known 

as  the  Local  Option  Law  if  a  person  sells  spirituous  liquor  to  another, 

whether  acting  for  himself  or  as  the  agent  for  another,  and  whether 

^;  the  whiskey  belongs  to  himself  or  to  some  other  person,  if  he  effects 

''  the  sale  he  is  giiilty  of  a  violation  of  the  statute,     ^tate  vs.  RusseU,  573. 

36.  Even  though  the  jury  should  beUeve  that  the  defendant  was 
-^                          acting  as  the  agent  or  messenger  of  the  prosecuting  witness  when  he 

dehvered  to  him  whiskey,  nevertheless  if  they  shotud  believe  that  he 
^  was  at  the  same  time  actmg  as  the  agent  or  representative  of  the  owner 

-'  of  the  whiskey,  or  was  himself  the  owner,  and  effected  the  sale  thereof^ 

he  would  be  guilty  of  a  violation  of  the  statute.     Id. 

37.  Bv  a  statute  of  this  State  it  is  made  a  felonv  for  any  person  to 
>                          commit  the  crime  of  perjury,  or  to  procure  any  other  person  to  com- 
mit such  crime.     State  vs.  Shaffner,  576. 

38.  While  an  attempt  to  procure  one  to  commit  perjury  is  not 
>>                           specifically  provided  for  by  statute,  it  comes  within  the  terms  of  the 

general  statute  which  provides  that  offenses  indictable  at  common 
Uiw,  and  not  specifically  provided  for  by  statutes,  shall  be   deemed 
misdemeanors.     Id. 
i'  See  Constitutional  Law;  Local  Option  Act. 

I  STATUTES  CONSTRUED. 

Sec.  4,  Chap.  123,  Vol.  23,  Laws  of  Delaware.    Garrett  vs.  Peoples 
'  Ry.,   29. 

Sec.  4,  Chap.  418,  Vol.  14,  Laws  of  Delaware.    In  re  Veasey,  62. 
Chap.  48,  Vol.  16,  Laws  of  Delaware.     Harrington  vs,  HaU,  72. 
Sees.  17  and  20  of  "An  Act  in  relation  to  the  Collection  of  taxes  for 
New  Castle  County"  (Appendix  of  Vol.  20,  Laws  of  Dd.,  p.  9). 
Knowles  vs,  Morrts,  76. 
I  Chap.  149,  Vol.  23,  Laws  of  Delaware.    State  vs.  Wickenkoefer,  120. 

'  Sec.  1,  Chap.  60,  Rev.  Code,  491.    StaU  vs.  Southard,  247. 

Insurance  Laws  of  Delaware.     Atlas  Mutual  Insurance  Co.  vs. 
Fisheries  Co.,  256. 

Sec.  9,  Chap.  530,  Vol.  14,  Laws  of  Delaware.     (Rev.  Code  600). 
Masten  vs.  Herring,  282. 

Sees.  1  and  2  Chap.  594,  Vol.  20,  Laws  of  Delaware,  and  See.  14, 

Chap.  123,  Rev.  Ckxle,  .     Lewis  its.  Pawnee  BiWs  Wild  West  Co.,  816. 

Sec.  16,  Chap.  393,  Vol.  20,  Laws  of  Delaware.    State  vs.  Tyro,  343. 
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STATUTES  CONSTRVEU—Coniinued. 

Sec.  25,  Chap.  99,  Rev.  Code,  754.  Richardson  vs.  National  Bank 
etc.,    385. 

Sec.  7.  Chap.  125,  Rev.  Code,  896  and  Chap.  145,  Vol.  24,  Laws  of 
Delaware.     In  re  Crossgrove,  391.  tJ 

Sec.  5,  Rev.  Code,  58.     State  vs.  Lawson,  alias  Herman,  395. 

Chap.  4 18,  Vol.  1 1,  Laws  of  Delaware  (Code  967) .  State  vs.  Briscoe, 
401. 

Sec.  2,  Chap.  454,  Vol.  11,  Laws  of  Delaware.  State  vs.  HamiUon, 
433. 

Rev.  Code  414.     State  vs.  Salkowski,  472. 

General  Corporation  Law.     White  vs.  Peoples  Ry.,  476. 

Chap.  65,  Vol.  24.  Laws  of  Delaware,  (Local  Option  Law).  Staie 
vs.  Fountain  et  al.,  520;  State  vs.  Russell,  573. 

Sec.  1,  Chap.  130,  Rev.  Code  and  Sec.  18,  Chap.  127,  Rev.  Code. 
'     State  vs.  Shaffner,   576 

STATUTE  OF  LIMITATIONS. 

1.  The  limitation  act,  passed  May  28,  1897,  which  provides^that 
no  action  for  the  recovery  of  damages  upon  a  claim  for  personal  in- 
juries shall  be  brought  after  the  expiration  of  one  year  from  the  date 
upon  which  the  injuries  were  sustained,  is  not  subject  to  the  excep- 
tions contained  in  the  general  statute  of  limitatons.  Chap.  123  of 
the  Code.     Leuns  vs.  Pawnee  Bill's  etc.  Co.,  316. 

See  Limitation  of  Actions. 

STOCK. — See  Sale  op  Stock;  Corporation 
STOCKHOLDER.— See  Corporation. 
STORAGE  OF  GOODS.— See  Damages,  25,  26. 
STREET  CROSSINGS.— See  Streets  op  City. 

STREETS  OF  CITY. 

1.  If  a  person  in  charge  of  a  vehicle  approaching  a  street  crossing 
sees,  or  bjr  looking  might  have  seen,  a  person  walking  over  or  along 
such  crossing,  he  is  boimd  to  stop  or  turn  aside  his  vehicle  so  as  to 
avoid  coUision,  and  when  he  stops  it  should  be  for  such  time  as  to 
afford  proper  and  reasonable  time  to  get  out  of  the  way  of  the  vehicle 
and  if  he  tails  so  to  do  he  is  guilty  of  negligence.  Robinson  vs.  Huber, 
21. 

2.  Where  the  owner  of  land  makes  a  map  of  it,  showing  a  street 
upon  it,  and  sells  lots  abutting  on  and  calling  for  said  street ;  the  pur- 
chaser acquires  a  right  to  use  the  said  street,  against  such  onginai 
owner  and  subsequent  purchasers  under  him.     Poole  vs.  Greer,  MO. 

3.  Such  a  right  of  way  is  appurtenant  to  the  land,  and  will  pass  by 
a  deed  of  the  land  without  express  mention  of  such  right.  In  such 
case  the  grantee  has  a  right  of  way  which  the  grantor  cannot  modify, 
restrict  or  interfere  with  by  subsequent  conveyance  of  the  fee  in  the 
land  over  which  the  right  of  way  extends,  or  otherwise.  Such  subse- 
quent conveyance  will  be  subject  in  all  respects  to  the  prior  right  of 
way  as  granted.  The  subsequent  grantee  will  take  the  fee  with  that 
burden.     Id. 
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STREETS  OF  CITY— Continued. 

4.  Where  the  owner  of  land  has  plotted,  marked  out  and  fixed^the 
width  and  boundaries  of  a  street  by  well  defined  bounds,  as  shown  by 
a  plot  made  by  him,  and  by  selling  lots  abutting  thereon,  such  action 
on  the  part  of  the  owner  of  the  land  will  clothe  every  purchaser  of  lots, 
abutting  upon  and  calling  for  such  street,  with  the  right  to  the  free 
and  unobstructed  use  of  the  said  street.     Id. 

5.  In  an  action  to  recover  damages  for  obstructing  a  right  of  way, 
the  plaintiff  must  show,  (1)  That  he  had  at  the  time  of  the  obstruction 
a  right  to  use  the  street  or  way,  as  claimed ;  (2)  that  such  right  of  way 
was  wrongfully  obstructed  by  the  defendant  as  set  forth  in  the  decla- 
ration, and  (3)  that  thereby  the  plaintiff  has  been  injured  and  sustain- 
ed damage.     Id. 

6.  No  particular  form  or  ceren^ony  is  necessary  in  the  dedication 
of  land  to  public  tise,  if  the  assent  of  the  owner  of  the  land  be  shown, 
and  the  fact  of  use  for  the  purposes  intended  by  the  dedication.  If 
the  owner  of  land  lay  out  a  town  and  put  a  plot  or  plan  of  the  streets 
on  record,  or  exhibit  such  plot  and  sell  lots,  it  is  evidence  of  actual 
dedication  of  such  streets  to  public  use.     State  vs.  Southard,  247. 

7.  If  there  was  an  actual  dedication  of  the  street  to  pubHc  use, 
according  to  the  plan,  before  the  sale  of  a  lot  which  included  the 
street,  the  purchaser  of  the  lot  took  title  subject  to  such  dedication ; 
and  the  fact  that  persons  used  the  street,  rightfully  or  wrongfully  for 
the  purpose  of  dropping  logs  etc.  to  be  loaded  in  the  cars,  is  imma- 
terial.    Id. 

8.  The  pubUc  acquires  the  right  to  the  use  of  a  road  or  street  over 
private  property  by  an)r  use  of  it  as  a  road  or  street,  accompanied  by 
proof  of  actual  dedication ;  and  the  making  of  improvements  by  the 
owner,  tendng  to  carry  out  the  plan  of  a  plot  on  which  are  designated 
lots  and  streets,  are  evidences  of  an  actual  dedication.     Id. 

9.  If  there  was  an  actual  dedication  of  the  street  to  public  use,  and 
Hkewise  the  use  of  it  by  the  public  as  a  street  or  if  the  public  had  an 
uninterrupted  use  of  the  street  as  a  public  highway  for  twenty  years, 
such  use  is  evidence  of  a  grant  or  dedication.     Id. 

10.  It  is  the  duty  of  those  having  control  of  the  streets  of  a  town 
or  city  to  exercise  due  care  in  keeping  them  in  a  reasonably  safe 
condition  free  from  holes,  pits,  excavations  or  obstructions,  so  that 
they  may  be  safe  for  the  traveler  on  foot  or  otherwise,  who  may  use 
them  in  a  lawful  and  careful  manner.     Stidham  vs.  Delaware  City,  359. 

11.  While  the  city  is  not  an  insurer  against  all  injuries  which  may 
result  from  holes  ,or  obstructions  in  the  public  streets,  it  is  liable  for 
such  injuries  as  are  the  result  of  its  negUgence  or  default,  or  the  negli- 
gence or  default  of  its  duly  authorized  agents,  in  the  performance  of  a 
duty   imposed   upon   it   by   law.     Id. 

12.  In  the  absence  of  any  knowledge  to  the  contrary  the  traveler 
has  a  right  to  assume  that  the  streets  are  in  a  reasonably  safe  con- 
dition, and  in  such  case  he  is  not  boimd  to  look  or  search  for  holes  or 
obstructions.  But  he  must  use  due  care,  and  not  disregard  any 
warning  of  danger.     Id. 

13.  In  the  lawful  use  of  the  streets  of  a  city  a  pedestrian  is  not 
bound  to  hunt  for  latent  obstruction  or  dangers.  He  may  fairly  pre- 
sume that  they  are  in  a  reasonably  safe  condition  for  use,  in  the  ab- 
sence of  any  knowledge  to  the  contrary.  If,  however,  he  knows  of 
the  existence  of  the  danger,  or  under  the  circumstances  ought  to  know 
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STREETS  OF  CITY— Continued. 

ol  it,  and  with  such  knowledge  vohintarily  runs  into  the  danger,  he 
assumes  all  the  risk  of  such  conduct.     White  vs.  Peoples  Ry.,  476. 

14.  If  a  hole  in  the  street  of  a  city  is  dangerous  to  public  travd  and 
had  so  existed  for  a  time  before  the  accident  reasonably  sufficient  for 
the  city  to  have  known  of  its  existence  and  condition,  the  law  pre- 
sumes or  implies  that  the  city  had  received  knowledge  of  it,  and  its 
failure  in  a  reasonable  time  after  such  notice  or  knowledge  to  fill  or 
repair  the  same,  or  to  place  about  it  proper  saf^fuards,  wotild  be  neg- 
ligence. The  city  is  not  bound  for  injtines  occasioned  b^  holes  in  the 
streets  restdting  from  sudden  storms  or  wash-outs,  until  it  has  a  reas- 
onable time  to  fill  or  repair  the  same,  or  place  proper  guards  about 
them.     Anderson  vs,  Wilmington,  485. 

See  MuNiciPAjL  Corporation  ;  Strbbt  Railway. 

STREET  RAILWAY. 

1.  There  can  be  no  inflexible  rule  as  to  what  specific  acts  of  pre- 
caution are  necessary  to  be  done  or  omitted  by  street  railway  com- 
panies in  the  mans^ement  of  their  cars,  or  by  the  public  in  the  use 
of  the  streets  .  'miat  is  due  and  proper  care  depends  upon  the  facts 
and  circumstances  of  each  case.     Garrett  vs.  Peoples  Ry.,  29. 

2.  The  person  in  charge  of  the  car  should  not  approach  a  crossing 
where  a  large  niunber  of  persons  andTvdbicles  are  usually  found 
without  giving  due  and  timely  warning;  and  he  should  so  regulate  the 
speed  of  his  car  as  to  have  it  imder  control,  and,  if  he  sees  a  person  tn 
imminent  danger,  should  use  every  reasonable  effort  to  stop  or  slow 
up.  This  does  not  mean  that  a  motorman  must  stop  or  slacken  the 
speed  of  his  car  every  time  a  person  is  seen  to  approach  the  crossing 
with  apparent  intent  to  cross  the  track.  He  may  very  properl^r  as- 
suxne  that  the  traveler,  if  far  enough  away  to  cross  safely,  will  continue 
his  movements  and  cross  in  front  of  the  car,  or  if  not  far  enough  awinf' 
and  if  warned  of  the  approach' of  the  car,  that  he  will  stop  and  let  the 
car  pass  first.     Id. 

3.  The  practice  of  the  defendant  company  to  stop  its  cars  and  per- 
mit a  ftmeral  procession  to  pass  without  interruption  was  not  a  cus- 
tom or  usage  which  had  the  force  and  effect  of  a  law,  binding  upon  the 
company.  It  was  a  course  of  conduct,  if  it  existed,  in  the  nature  of  an 
accommodation,  indulgence  or  courtesy,  prompted  doubtless  by  ccm- 
siderations  of  respect,  and  if  known  among  drivers  in  funeral  pro- 
cessions to  exist,it  was  competent  to  prove  it, though  it  was  not  plead- 
ed. If  the  plaintiff  knew  of  the  existence  of  such  custom  or  usage,  it 
was  admissible  in  order  that  the  jury  might  determine  from  all  the 
facts  and  circumstances  surrotmdmg  the  case  whether  the  plaintiff 
was  at  the  time  of  the  accident  in  the  exercise  of  due  care  and  cautton. 
The  WU.  City  Ry.  vs.  White,  363. 

4.  Testimony  showing  that  the  street  at  the  place  where  the  acci- 
dent occured,  was  much  used  about  the  time  of  the  day  when  the  in- 
jury happened,  is  admissible,  although  not  pleaded.    Id. 

5.  While  the  speed  of  trolley  cars  is  not  limited  by  law.  yet  in  ap- 
proaching a  crossmg  where  the  grade  is  steep,  it  is  the  duty  of  tne 
motorman  to  make  the  descent  at  such  reasonable  speed  as  not  to 
put  the  car  beyond  his  control.     Id. 

6.  No  presimiption  of  negligence  on  the  part  of  the  defendant 
company  arises  from  the  mere  fact  that  the  plaintiff  or  his  property 
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were  injured  by  the  car  of  the  defendant.    The  burden  of  proving  it 
rests  upon  the  plaintiff.     HMelbaugk  vs.  Peoples  Ry.,  1m)9. 

7.  If  a  motorman  in  charge  of  a  car  sees,  or  by  the  exercise  of  due 
diligence  might  have  seen,  a  frightened  and  unmanagable  horse 
attached  to  a  vehicle  on  the  street  near  the  railway  in  front  of  his  car, 
it  is  his  duty  to  use  every  reasonable  means  in  his  power  to  prevent  a 
collision,  and  if  he  fails  to  do  so,  he  is  guilty  of  negligence^  and  the  com- 
pany whose  servant  he  is,  is  liable  for  any  injury  occasioned  by  such 
n^figence.     Id. 

8.  If,  on  the  other  hand,  the  motorman  under  those  circumstances, 
in  due  time,  uses  all  the  means  within  his  power  to  check  or  stop  the 
car,  and  he  is  not  able  to  do  so  by  reason  of  the  slippery  condition  of 
the  track  or  other  cause  bevond  his  control,  he  is  not  guilty  of  neg- 
ligence.   Id, 

9.  A  railway  company  in  letting  its  passengers  on  and  off  its  cars 
is  bound  to  use  all  reasonable  care  to  secure  tneir  safety.  Smiihers 
vs.  The  WU.  CUy  Ry.,  422. 

10.  The  platforms  and  steps,  or  running  boards,  of  a  railway  car 
are  the  proper  and  usual  means  by  which  passengers  are  expected  to 
enter  and  depart  from  the  cars,  and  a  passenger  has  a  right  to  assume 
that  such  means  are  reasonably  safe  tor  the  purposes  for  which  they 
are  used,  provided  he  did  not  know,  or  by  the  exercise  of  ordinary 
care  could  not  have  known,  that  they  were  not.     Id. 

11.  In  an  action  against  a  railway  company  for  damages  for  per- 
sonal injuries  the  plaintiff  would  be  entitled  to  recover  notwithstand- 
ing there  had  been  negligence  on  his  part,  if  it  was  the  negligence  of 
the  defendant  alone  that  was  the  proximate  and  immediate  cause  of 
the  injury;  if,  in  other  words,  notwithstanding  any  previous  negli- 
gence of  the  plaintiff,  the  company  cotild  have  prevented  the  accident 
by  ordinary  and  reasonable  care.     Heinel  vs.  Peoples  Ry.,  428. 

12.  The  provision  of  the  general  corporation  law  requiring  a 
deposit  with  the  State  Treasurer,  and  the  filing  of  a  survey  with  the 
Secretary  of  State,  where  a  railway  company  builds  a  branch  of  its 
main  line,  does  not  apply  when  that  which  was  done  was  the  straight- 
ening of  a  loop  in  the  tx^u:k,  and  not  the  making  of  a  branch.  White 
vs.    Peofles   Ry.,    476. 

13.  When  a  railway  company  constructs  its  line  on  a  public  high- 
way of  the  city  by  virtue  of  the  license  or  franchise  which  had  been 
granted  to  the  company,  it  has  a  right  to  construct  such  railway  by  its 
own  immediate  employees,  or  to  let  out  it  to  contractors  to  construct 
for  it, — leaving  such  contractors  to  employ  their  own  servants  and 
take  their  own  methods  in  the  execution  of  the  work.     Id. 

14.  But  such  construction  of  the  railway  is  the  exercise  of  a  vital 
part  of  the  company's  franchise,  and  even  if  the  work  is  done  by  such  a 
contractor  in  the  employ  of  the  company,  whether  he  be  called  an 
independent  contractor  or  otherwise  the  company  would  be  liable 
for  injuries  residting  from  the  negligence  of  such  contractor  and  any 
and  all  of  his  servants  and  employees.     Id. 

15.  The  law  will  not  permit  the  company  to  shield  itself  from 
liability  for  such  negligence  behind  any  such  alleged  independent 
contractor.  In  such  work,  in  law,  he  would  be  the  agent  of  the  comp- 
any.    Id. 
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16.     The  Court  delivered  the  usual  charge  on  negligence;  and  the 
duty  of  the  railway  company,  and  also  of  the  passenger.     EUioU  vs. 
The  WU,  City  Ry.,  670. 
See  Common  Carrier;  Damages. 

STRIKING  OUT  TESTIMONY.— See  Practice,  11.  26. 

SUBORNATION  OP  PERJURY.— - 

Where  the  crime  of  perjury  is  committed  at  the  instigation  or 
procurement  of  another,  it  is  termed  subornation  of  perjurv  in  the 
party  instigating  it,  and  is  also  an  offense  at  common  law.  So  also  is 
an  attempt  to  instigate  or  persuade  another  to  commit  perjury  an 
offense  at  common  law,  notwithstanding  the  fact  that  the  penury  was 
not  afterwards  actually  committed.     State  vs.  Shaffner,  676. 

See  Perjury. 

SUPREME  COURT  CASES. 

The  Pusey  &  Jones  Co.  vs.  Love  &  Homaday,  80;  Shuster  vs.  P.  B. 
&  W.  R.  R.  Co,,  4;  Edge  Moor  L  Co.  vs.  Brown  etc.  Co.  10;  Rem. 
Mach.  Co.  vs.  The  WU.  Candy  Co.,  288;  Taylor  vs.  Bush  &  Sons  Co.. 
306 ;  Lewis  vs.  Paumee  Bill,  3 16 ;  WU.  CUy  Ry.  vs.  White,  363 ;  Janes  vs. 
Rees  et  al.,  604;  MacFeat  vs.  P.  W.  &  B.  R.  R.,  613;  Valente  vs.  Am- 
erican  Bridge  Co.,  666;  National  Dredging  Co.  vs.  Farmers  Bank,  680. 

SURETIES  IN  APPEAL  BOND.— See  Appeal. 

TAXES. — See  Lien  op  Municipal  Taxes;  Tax  Sale. 

TAXPAYER.— See  Jury,  12. 

TAX    SALE. 

1.  Under  Sec.  17  of  the  Act  entitled  "An  Act  in  relation  to  the  col- 
lection of  taxes  for  New  Castle  County,"  the  collector  is  required,  in 
making  a  sale  of  real  estate,  to  give  notice  to  any  person  having 
an  interest  therein,  other  than  the  person  to  whom  the  taxes  are  as. 
sessed,  provided  such  interest  appears  upon  the  records  of  said  coun^ 
The  words  "records  of  New  Castle  County"  embrace  only  the  recoros- 
of  said  county  and  not  the  records  of  the  City  of  Wilmmgton.  They 
have  a  definite  and  well  settled  meaning,  commonly  known  and  ac- 
cepted, and  that  is  iust  what  the  words  themselves  express— county 
records,  the  records  of  the  county,  and  not  all  the  records  m  th« 
county.     Knowles  vs.  Morris,  76. 

2.  It  is  the  duty  of  assessors  to  use  care  and  diligence  to  discover 
the  actual  owner  of  the  property  to  be  assessed;  and  if  the  name  of 
such  owner  is  known  to  the  assessor,  or  might  be  ascertained  by  him 
from  the  public  records  or  other  available  sources  of  information,  it  is 
his  duty  to  make  the  assessment  in  the  name  of  the  actual  owner. 
Id. 

See  Sale  op  Real  Estate. 

TELEGRAM. — See  Construction  op  Written  Instruments,  1,  2,  3. 
TELEPHONE  COMPANY  ERECTING  POLES.— See  Real  Estate. 
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TENDER. 

1.  The  jiuy  may  allow  interest  on  the  amount  assessed  as  damages 
from  the  tmie  the  (>roperty  arrived  at  place  of  destination  and  was 
tendered  to  the  plaintiff.     Carpenter  vs,  B,  &  O.  R,  R.,  15. 

2.  In  an  action  for  damages  for  failure  to  accept  and  pay  for  a  crop 
of  com  raised  under  an  alleged  amement,  if  the  lury  believe  the  com 
was  raised,  but  there  was  no  tender  on  the  part  of  the  plaintiff,  and  no 
refusal  on  the  part  of  the  defendant  to  receive  it,  they  should  find  for 
the  defendant.     Pancoast  vs.  Vail,  183. 

3.  Where  goods  are  sold  at  an  agreed  price,  to  be  delivered  at  a 
future  time,  and  the  purchaser  refuses  to  receive  the  same  in  accor- 
dance with  the  contract  of  sale,  the  seller  may  re-sell  the  same  at  the 
market  price,  if  the  commodity  has  a  market  price,  and  recover  from 
the  purchaser  the  loss  on  such  re-sale.  But  if  the  purchaser  tenders 
himself  ready  to  receive  the  goods  in  accordance  with  the  conditions 
of  sale,  the  seller  cannot  recover  for  any  loss  upon  a  resale  thereof 
Reese  vs.  Hoffecker^  198. 

TENDERING  NEW^NOTE.— See  Notb. 

TITLE  TO  PERSONAL  PROPERTY.— See  Conditional  Sale,  1,  2. 

TITLE  TO  REAL  ESTATE. 

1.  Amicable  action  to  determine  title  to  real  estate.  Knowles  vs» 
Morris,  76. 

2.  Title  by  adverse  possession  and  legal  title.  Nevinvs.Dish^ 
aroon,   278. 

3.  Service  of  notice  upon  the  pmon  holding  the  legal  title  to  the 
lands,  though  another  has  a  life  interest  therein,  is  sufficient;  and 
notice  need  not  be  served  upon  the  latter  or  tenant  in  possession. 
In  re  Jones,  463. 

See   EjBCTMBNT. 

TRACTION  I  ENGINE. 

1.  In  an  action  for  dama«:es  for  loss  of  lot  of  wood  caused  by  fire 
started  from  sparks  emitted  from  defendant's  traction  engine,  the 

Slaintiff  cannot  show  what  the  engine  was  doing  the  day  before. 
barker    vs.    Collins,    49. 

2.  When  the  single  point  of  negligence  relied  upon  in  the  plain* 
tiff's  declaration  is  a  defective  or  impmect  spark  arrester,  he  must  re- 
cover for  that  negligence  or  not  at  all.  If  from  any  other  cause  the 
sparks  passed  from  the  engine  the  plaintiff  could  not  recover.  The 
negligence  which  he  has  alleged  is  the  only  negligence  which  the  de- 
fendant comes  prepared  to  meet,  and  upon  wnich  the  plaintiff  may 
recover.     Id. 

TRAVELER. 

1.  If  a  person  in  chaige  of  a  vehicle  approaching  a  street  crossing 
sees,  or  b)r  looking  might  have  seen,  a  person  wallang  over  or  along 
such  crossing,  he  is  bound  to  stop  or  turn  aside  his  vehicle  so  as  to 
avoid  collision,  and  when  he  stops  it  should  be  for  such  time  as  to 
afford  proper  and  reasonable  time  to  get  out  of  the  way  of  the  vehicle 
and  if  he  lails  so  to  do  he  is  guilty  of  negligence.  Robinson  vs.  Huber^ 
21. 
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TRAVELER— Continued. 

2.  The  person  in  chai^  of  the  car  should  not  ^)i>foadi  a  crosaing 
where  a  lai^  number  of  persons  and  v^iicles  are  usually  found  with- 
out giving  due  and  tunely  warning;  and  he  should  so  r^[ulate  t^ 
speed  of  ms  car  as  to  have  it  under  control,  and,if  he  sees  a  person  in 
imminent  danger,  should  use  every  reasonable  effort  to  stop  orskiw 
up.  This  does  not  mean  that  a  motorman  must  stop  or  slacken  the 
^ed  of  his  car  every  time  a  person  is  seen  to  approach  the  crossing 
with  apparent  intent  to  cross  the  track.  He  may  very  pn^)erl^  as- 
sume that  the  traveler,  if  far  enough  away  to  cross  safely,  will  continue 
his  movements  and  cross  in  front  of  the  car,  or  if  not  far  enough  away, 
and  if  warned  of  the  approach  of  the  car,  that  he  will  stop  and  let 
the  car  pass  first.     Garrett  vs.  Peoples  Ry,,  29. 

3.  It  is  the  duty  of  those  havixig  conUol  ot  the  streets  of  a  town  or 
city  to  exercise  due  care  in  keeping  them  in  a  reasonably  safe  con- 
dition, free  from  holes,  pits,  excavations  or  obstructions,  so  that  they 
may  be  safe  for  the  traveler  on  foot  or  otherwise,  who  may  use  them 
in  a  lawful  and  careful  maimer.     Stidkam  vs,  Delaware  City,  359. 

4.  In  the  absence  of  any  knowledge  to  the  contrary  the  travefer 
has  a  right  to  assume  that  the  streets  are  in  a  reasonably  safe  con- 
dition, and  in  such  case  he  is  not  bound  to  look  or  search  for  holes  or 
obstructions.  But  he  must  use  due  care,  and  not  disregard  any  warn- 
ing of  danger.     Id. 

5.  The  law  in  respect  to  n^ligence  stated,  and  the  duty  of  the 
city,  and  also  of  the  traveler  defined.     Anderson  vs.  Wilmivi^on^  485. 

See    Damages;    Personal    Injuries. 

TRESPASS. 

1.  A  person  may  not  maliciously  injtire  or  kill  a  dog  for  a  mere 
trespass  upon  his  premises,  and  the  p<^ting  of  notices  against  tres- 
passing by  dogs  will  not  therefore  excuse  or  justify  an  u^wful  kfll- 
mg  of  a  dog  foimd  upon  the  premises.  The  remedy  for  such  tres- 
passing is,  in  a  proper  case,  against  the  owner  of  ^e  dog.  HarringUm 
vs.    Hall,    72. 

2.  If  the  dog  of  the  plaintiff  was  on  the  land  of  the  defendant  and 
in  the  act  of  destroying  his  turkeys,  at  the  time  he  was  IdUed  by  the 
defendant,  or  by  his  son  under  the  father's  <Urections,  the  killing  ipras 
justifiable  and  the  plaintiff  cannot  recover.  If  the  do^  was  not  at- 
tacking the  turkeys,  but  was  running  across  the  defendant's  fidd  in 
pursuit  of  a  fox,  or  was  merel>r  trespassing  upon  the  premises  of  the 
defendant,  the  killing  was  without  justification  and  the  plaintiff 
would  be  entitled  to  recover.     Id. 

3.  If  the  record  of  the  Justice  fails  to  show  that  the  defendant 
was  charged  with  having  wtlfuUy  committed  the  trespass,  the  judg- 
ment will  be  reversed  upon  exceptions  filed.  The  case  of  Vandemr 
vs.  State,  1  Marv.  209.  approved  and  followed.  Johnson  vs.  The 
State,    450. 

TRESPASSER. 

SiaU  vs.   Mills,  497. 

TRUST.— See   Will. 

UNAVOIDABLE  ACX^I DENT.— See  Accidbnt. 
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UNDUE   INFLUENCE. 

In  detennining  whether  the  obligor  was  prevailed  upon  by  decep- 
J.  tion  and  deceit  to  execute  and  deliver  the  note,  fraud  is  not  to  be  pre* 

^  sumed  but  must  be  proved  by  the  party  alleging  it.     And  it  must  be 

2  shown  that  the  f  raudtdent  influence  alleged  was  such  that  the  obligor 

was  too  weak  to  resist,  such  as  deprived  him  of  his  free  will,  and  such 
,  as  substituted  the  will  of  another  tor  his  own.     The  degree  of  influence 

^  necessary  to  control  the  will  of  the  obligor  would  depend  upon  his 

'  mental  and  physical  condition  at  the  time.     Rogers  vs,  Rogers,  267. 

r  USURY . — See  Charging  Illegal  Rate  of  Interest  . 

^  VALID  CONSIDERATION.—See  Consideration  for  Note. 

VALIDITY  OF  STATUTE.— See  Constitutional  Law. 

•  VARIANCE. 

'  1.     Although  the  indictment  in  each  of  the  counts,  charges  the  tm- 

^  lawful  act  therein  described  in  respect  to  hfty  ballots,  it  would  be 

sufficient  to  warrant  conviction  if  the  evidence  show^  the  defendant 
to  be  guilty  in  respect  to  any  less  or  greater  number.  SicUe  vs.  Tyre, 
343. 

2.  In  order  that  the  plaintiff  may  recover  he  must  satisfy  the  jury 
that  his  injuries  were  caused  in  the  maimer  alleged  in  his  declaration. 
Stidham  vs.  Delaware  City,  359. 

3.  In  an  indictment  for  larceny,  the  property  alleged  to  have  been 
stolen  was  stated  to  be  the  property  of,  ''Joseph  Bancroft  Sons'  Comp- 
any." At  the  trial  it  appeared  from  the  State's  evidence  that  it  was 
the  property  of  "Joseph  Bancroft  and  Sons*  Company,."  The  State 
permitted  to  enter  a  nolle  prosequi.       State  vs.  Vougherty,  398. 

4.  In  a  trial  for  slander  a  witness  was  asked  what  the  defendant 
said  on  another  occasion  than  the  one  laid  in  the  narr,  about  the 
testimony  that  the  plaintifl  had  given  at  the  trial  in  respect  to  which 
the  slanderous  words  were  spoken.  Held  that  such  evidence  was  ad- 
missible as  tending  to  show  express  maUce.     Stnitk  vs.  Singles,  544. 

VERDICT. 

1.  Under  an  indictment  for  murder  of  the  second  degree,  where 
the  death  was  caused  by  an  abortion,  the  verdict  may  be  mtirder  of 
the  second  d^ree;  manslaughter,  assault  only,  or  not  ^Ity.  Upon 
the  trial  of  any  person  for  any  felony  whatever  (capital  cases  only 
excepted),  where  the  crime  charged  shall  include  an  assatilt  against  the 
person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony,  and  find 
a  verdict  of  guilty  of  assault.     State  vs.  Fleetwood,  153. 

2.  Upon  a  motion  to  set  aside  the  verdict  on  the  grotmd  that  the 
damages  awarded  were  excessive,  the  plaintiff  consented  that  the  dam- 
ages ^ould  be  reduced  to  a  certain  amount,  and  thereupon  the  Court 
ordered  that  the  verdict  be  entered  for  such  sum.  Poole  vs.  Greer, 
220. 

3.  A  motion  being  made  to  set  aside  the  verdict  on  the  grotuid 
that  it  is  excessive,  the  amount  thereof  was  reduced  by  agreement  of 
the  plaintiff.     Todd  vs.  Every  Evening  P.  Co.,  233. 

4.  In  an  action  against  the  city  of  Wilmington  for  personal  in- 
juries a  citizen  is  not  incompetent  to  serve  as  a  juror  because  he  is 
a  citixen  of  the  municipality  and  therefore  interested  as  a  taxpayer 
in  any  verdict  that  might  be  rendered  against  the  city .  A  nderson  vs. 
Wilmington,  485. 
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VICE  PRINCIPAL. 

The  yard  master,  the  brakeman  and  the  conductor  were  all  fel- 
low-servants  of  the  deceased  car  inspector,  and  if  his  death  was  the 
result  of  the  negligence  of  any  or  all  of  these  persons,  the  defendant 
woxild  not  be  liable.  But  the  superintendent  was  not  a  fellow-ser- 
vant, but  a  vice  principal,  and  if  the  death  was  caused  by  his  negli- 
gence the  defendant  would  be  liable.     Shuster  vs.  P.  B.  &  W.  R.  R,,  4. 

See  Master  and  Servant. 

VIOLATION  OF  PRIMARY  ELECTION  LAW. 

1.  An  indictment  having  been  fotmd  at  the  May  Term,  and  the 
State  having  had  the  case  continued  at  the  September  Term,  the  de- 
fendant is  not  entitled  to  be  discharged  imder  tiie  statute.  StaU  vs. 
Tyre,    343. 

2.  An  indictment  will  not  be  quashed  because  an  endorsement 
made  on  the  back  thereof  bv  the  Attorney-General  states  a  violation 
of  a  certain  section,  when  all  the  coimts  charge  a  violation  of  another 
section   of   the   act.     Id. 

3.  The  Court  does  not  lose  jurisdiction  of  a  case  by  the  mere  ending 
of  a  term  of  court  and  the  failure  of  the  Attomey-Gtieral  to  formally 
move    for    a    continuance.     Id. 

4.  Although  the  indictment  in  each  of  the  counts,  chai^ges  the  un- 
lawful act  therein  described  in  respect  to  fifty  ballots,  it  would  be 
sufficient  to  warrant  conviction  if  the  evidence  showed  the  defendant 
to  be  giiilty  in  respect  to  any  less  or  greater  number.     Id. 

6.  Ballots  cast  at  a  primary  election  are  papers  or  evidence  within 
the  meaning  of  the  Act,  and  required  to  be  delivered  to  the  Sheriff. 
Any  person  stealing,  wiifidly  destroying  of  etc.,  such  ballots  or  any 
part  of  them  or  fraudtilently  making  any  entn'^,  erasure  or  alteration 
m  them  wotdd  be  guilty  under  the  Act.     id. 

6.  If  at  the  time  of  the  cotmting  of  the  votes  at  the  close  of  the 
polls  the  inspector  wilfully  read  the  name  of  a  candidate  other  than  the 
one  voted  for,  that  would  constitute  a  violation  of  the  Act,  and  to 
would  any  wilful  changing  or  destruction  of  the  ballots.     Id. 

VIOLATION  OF  SECTION  7,  ARTICLE  5  OF  THE  CONSTITUTION. 
Indictments   and   information   filed   against   certain   defendants 
demurred  to  and  demurrers  overruled.     State  vs.  Fountain  et  al.,  620. 
See  Local  Option  Act. 

VOID  CONTRACT.— See  Note,  9. 

VOLUNTARY  MANSLAUGHTER.— See  Manslaughter. 

VOTER. 

1.  Although  the  indictment  in  each  of  the  counts,  charges  the  un- 
lawful act  therein  described  in  respect  to  fifty  ballots,  it  would  be 
sufficient  to  warrant  conviction  if  the  evidence  showed  the  defendant 
to  be  guilty  in  respect  to  any  less  or  greater  number.  Staie  vs.  Tyre, 
343. 

2.  Ballots  cast  at  a  primary  election  are  papers  or  evidence  within 
the  meaning  of  the  Act,  and  required  to  be  delivered  to  the  Sheriff. 
Any  person  stealing,  wilfully  destrojdng  of  etc.,  such  ballots  or  any 
part  of  them  or  fraudulently  making  any  entry,  erasure  or  alteration 
in  them  wotdd  be  gtiilty  imder  the  Act.     Id. 
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WOTEK—CofUinued . 

3.  If  at  the  time  of  the  counting  of  the  votes  at  the  close  of  the 
polls  the  inspector  wilfully  read  the  name  of  a  candidate  other  than  the 
one  voted  for,  that  would  constitute  a  violation  of  the  Act,  and  so 
would  any  wilful  changing  or  destruction  of  the  ballots.     Id. 

See  Violation  op  Primary  Election  Law;  Local  Option  Act. 

WAIVER. 

1.  If  the  defendant,  the  owner  of  a  farm  which  had  been  placed  in 
the  hands  of  a  real  estate  agent  for  sale,  withdrew  the  farm  from  sale, 
and  the  plaintiff,  the  real  estate  a^ent,  consented  thereto,  it  matters 
not  whether  the  withdrawal  was  within  or  after  the  expiration  of  the 
period  covered  by  the  option  given  to  the  prospective  purchaser.  The 
plaintiff  would  not  be  entitled  to  recover,  for  by  such  consent  he  waiv- 
ed all  right  to  compensation.     McGonigal  &  Son  vs.  Raughley,  61. 

2.  When  the  vendor  delays  for  about  ten  years  to  exercise  the  right 
of  repossessing  himself  of  the  property  sold  by  him  a  waiver  and  aban- 
donment of  such  right  against  tne  holder  of  the  mortgage  and  those 
claiming  theretmder,  should  be  presumed.  Knowles  Loom  Works  vs. 
Knowles,     185. 

3.  By  the  acceptance  of  a  policy  of  insurance  the  provisions  there- 
of, including  the  furnishing  of  proofs  of  loss,  become  a  part  of  the  con- 
tract, and  uie  measure  of  rights  and  liabilities  of  the  parties  thereto. 
It  is  competent,  however,  for  the  company  to  waive  such  proofs  of 
loss,  and  it  is  not  in  all  cases  necessary  that  such  waiver  should  be  in 
writing  and  endorsed  upon  or  attached  to  the  policy.  Such  waiver 
may  l^  proved  by,  or  inferred  from  the  acts  and  conduct  of  the  in- 
siu'er,  or  its  duly  authorized  agents.     Reed  vs.  Insurance  Co.,  204. 

4.  In  considering  the  provisions  of  policies  of  insurance  relating  to 
matters  reqtiired  to  be  done  by  the  insured,  subsequently  to  the  loss, 
which  do  not  alter  the  risk  of  the  insurer  or  increase  the  liability,  it  is 
the  prevailing  practice  of  the  courts  to  give  to  such  provisions  a  con- 
struction favorable  to  the  insured  so  far  as  the  same  can  be  reasonably 
done.     Id. 

5.  If  after  a  fair  opportunity  for  the  inspection  of  a  car-load  of 
Itunber  the  defendant  unconditionally  accepted  the  same  as  in  con- 
formity with  the  contract,  he  could  not  afterwards  repudiate  such 
acceptance  and  refuse  to  pay  the  contract  price  for  the  lumber  so 
accepted,  even  though  the  said  Itunber  was  not  fit  for  the  use  for  which 
it  had  been  ordered,  or  not  in  conformity  with  said  order,  as  such 
acceptance  would  be  a  waiver  of  all  such  defects.  Armstrong  vs. 
Columbia  Wagon  Co.,  274. 

6.  The  fact  that  a  father  as  next  friend  sought  to  recover  for  his 
minor  child  damages  for  which  he  might  otherwise  have  maintained  an 
action  in  his  own  name,  will  amount  to  a  waiver  or  relinqtiishment  of 
the  father's  right  in  favor  of  the  son,  or  to  an  emancipation  of  the  son 
by  the  father,  so  as  to  preclude  the  father  from  maintaining  an  action 
in  his  own  name.     Bowring  vs.  Wil.  Mai.  I.  Co.,  332. 

7.  The  only  way  to  renew  a  note  is  by  making  and  tendering  a 
new  note.  It  must  be  shown  by  the  evidence  that  the  defendant 
made  or  tendered  a  renewal  note  to  the  plaintiff  for  the  first  note 
given  and  sued  upon,  or  that  the  plaintin  waived  the  making  and 
tendering  of  such  note  by  the  defendant.     Pyle  vs.  GaUaher,  WJ. 
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WAIWER—Continued. 

8.  Where  an  action  is  brou^t  for  the  price  of  a  machine  which  was 
sold  under  an  agreement  that  it  might  be  returned  if  not  satisCactofy, 
it  is  incumbent  on  the  defendant  to  show  that  the  machine  was  so 
defective  as  not  to  be  reasonably  adapted  to  the  uses  for  which  it  was 
sold ;  and  also  that  he  returned  it  within  a  reasonable  time,  unless  the 
plaintiff  induced  delay  by  waiving  the  rule  reqtiiring  a  return  within 
a  reasonable  time.     uaverdcUe  vs.  Richards  &  Watson,  467. 

See    Bank    and    Dbpositor. 

WARRANT.— See   Arrbst    Without    A    Warrant. 

WARRANTY. 

1.  In  an  action  brought  to  recover  the  price  of  a  machine  sold  to 
the  defendant  with  a  warranty,  the  defendant  cannot  avail  himsdf  of 
a  breach  of  the  warranty  as  a  defense,  by  way  of  recoupment,  for 
damages  which  he  paid  to  the  widow  of  a  deceased  servant  whose 
death  was  caused  by  the  failure  of  the  machine  to  perform  the  ser- 
vice it  was  warranted  to  do.  Edge  Moor  I.  Co.  vs.  Brown  etc.  Co.,  10. 

2.  The  doctrine  of  recoupment  has  attained  a  wider  and  more  ex- 
tended application  in  this  country  than  in  England.  American 
Courts  have  allowed  the  defendant  to  recoup  damages  not  only  for  the 
purpose  of  affecting  the  value  of  goods  sold  or  of  work  done,  but  also 
damages  suffered  by  him  from  any  fraud,  breach  of  warranty,  or  neg- 
ligence of  the  plaintiff,  growing  out  of  and  relating  to  the  transaction 
in  question  for  the  purpose  of  avoiding  needless  delay  and  Htiga- 
tion.     Id . 

3.  No  particular  words  are  necessary  to  create  a  warranty.  Every 
affirmation  made  by  the  seller,  as  a  fact,  at  the  time  of  a  sale,  and  as 
an  inducement  to  the  sale,  if  relied  upon  by  the  buyer,  amounts  to  a 
warranty.  Whatever  representations  are  made  by  the  seller  at  the 
time  of  the  sale  as  to  the  quality  of  the  article  offered  for  sale  is  an  ex- 
press warranty.     Ellison  vs.  Simmons,  200. 

4.  To  defeat  the  plaintiff's  right  to  recover  on  a  note  given  for  the 
price  of  a  horse,  on  the  groimd  of  a  breach  of  warranty,  the  defendant 
must  prove,  (1)  That  at  the  time  of  the  sale  the  horse  was  warranted 
to  be  sound;  (2)  That  there  has  been  a  breach  of  the  warranty, — that 
is,  that  the  horse  was  not  then  sound;  and  (3)  That  he  has  sustained 
damages  by  reason  of  such  breach.     Id. 

5.  Any  disease  or  infirmity  of  a  horse,  not  visible  and  palpable,  at 
the  time  of  sale,  which  imparied  his  value  or  usefulness,  would  con- 
stitute unsotmdness,  and  ,wliether  known  to  the  plaintiff  or  not,  would 
constitute  a  breach  of  a  warranty  of  soundness.  The  measure  of 
damages  would  be  the  difference  between  the  value  of  the  horse  in  his 
tmsound  condition,  and  his  value  if  he  had  been  sound,  at  the  time  of 
sale.     Id. 

6.  In  an  action  for  breach  of  warranty  of  a  machine  for  the  manu- 
facture of  ice,  etc.,  shps  showing  the  amount  of  ice  used  in  the  h«^^'iw»« 
embracing  the  ice  made  by  the  machine  and  the  ice  bought^  were 
offered  in  evidence.  The  entries  on  the  shps  were  made  by  the  plain- 
tiff's book-keeper,  in  one  instance,  on  information  from  plaintiff's 
ice  cream  man,  who  received  all  of  the  ice  made  and  bought,  mod  in 
the  other  instance  on  information  from  the  plaintiff's  soda  man,  who 
was  supphed  with  ice  by  the  ice  cream  man,  verified  by  the  ice  cream 
man ;  held  that  the  sUps  were  admissible  as  auxiliary  to  the  testimony 
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of  the  book-keeper  and  the  ice  cream  man.     Rimmglon  Mack.  Co,  vs. 
WU.   Candy  Co.,  288. 

7.  Entnes  made  on  stips  of  paper  by  a  book-keeper,  on  information 
famished  him  by  the  ice  cream  man  and  the  soda  man  as  to  the  am- 
ount of  ice  used,  were  entries  made  in  the  usual  course  of  business  by  a 
person  who  had  no  interest  to  misstate  what  had  occurred,  and  were 
admissible  in  evidence,  though  the  entrant  was  called  to  testify,  if 
verified  and  adopted  by  him,  as  auxiliary  to  his  testimony,  as  excep- 
tions to  the  rules  excluding  acts,  declarations,  etc.,  of  third  persons. 
Id. 

8.  Where  the  issue  is  one  concerning  the  capacity  of  a  machine  to 
conform  to  the  warranty  under  which  it  was  sold,  entries  made  on 
sups,  in  the  usual  course  of  business,  were  admissible  to  show  the 
amount  of  the  ice  used  and  bought,  so  that  the  amount  of  ice  actually 
made  by  the  machine  could  be  shown  by  the  difference  between  the 
ice  used  and  the  ice  bought.    Id. 

9.  Slips  containing  entries  not  strictly  pertinent  to  the  issue — the 
capacity  of  a  machine  sold  under  a  warranty — were  offered  in  evidence 
and  properly  admitted  for  the  purpose  of  showing  the  amount  of  ice 
used  by  the  plaintiff  in  its  business — the  ice  having  been  derived  from 
two  sources,  namely,  that  made  by  the  machine  and  that  bought — 
under  the  promise,  at  the  time  of  the  offer,  that  the  amount  of  ice 
bought  would  be  shown  so  that  the  ice  made  by  the  machine  could  be 
shown  by  the  difference  between  the  ice  used  and  the  ice  bought.    Id. 

10.  An  irrelevant  fact,  standing  alone,  may  be  conmtionally 
relevant  in  connection  with  other  facts,  necessary  to  its  admissibility; 
and  in  such  case  counsel  may  offer  to  introduce  such  irrelevant  fact 
for  a  specific  purpose,  coupled  with  a  statement  of  and  promise  to 
introduce  other  facts  necessary  to  show  the  relevancy  of  the  fact 
offered.     Id. 

1 1 .  Where  conditionally,  relevant  testimony  is  admitted,  if  oppos- 
ing counsel  does  not  make  application  to  the  Court  to  strike  out 
such  provisional  evidence  upon  failure  to  introduce  other  testimony 
necessary  to  its  materiality,  the  Court  may  reasonably  conclude  that 
such  provisional  evidence  is  r^^arded  as,  at  least,  harmless — and  it 
will  not  constitute  error  should  the  Court  fail  to  withdraw  it  from  the 
jury.     Id. 

12.  In  an  action  for  breach  of  warranty  of  a  machine,  an  objection 
that  it  was  not  operated  in  accordance  with  defendant's  instructions, 
during  the  period  covered  by  the  plaintiff's  evidence  of  the  inca|>acity 
of  the  machine,  not  made  at  the  trial  and  before  such  evidence  is  aa- 
mitted,  will  be  too  late.     Id. 

13.  Where  an  action  is  brou^t  for  the  price  of  a  machine  which 
was  sold  under  an  agreement  that  it  might  be  returned  if  not  satis- 
factory, it  is  incuml^nt  on  the  defendant  to  show  that  the  machine 
was  so  defective  as  not  to  be  reasonably  adapted  to  the  uses  for  which 
it  was  sold ;  and  also  that  he  returned  it  within  a  reasonable  time,  un- 
less the  pkdntiff  induced  delay  by  waiving  the  rule  requiring  a  return 
within  a  reasonable  time,     coverdale  vs.  Richards  &  Watson,  467. 

WATERS— NATURAL  SPRING.— See  Percolating  Watbr. 

WELLS. — See  Pbrcolating  Water. 
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WILL. 

1.  The  rule  in  Shelley's  case  eovems  the  transmission  of  real  prop- 
erty in  this  State  in  cases  which  come  within  its  terms.  The  rofe, 
however,  is  an  arbitrary  one.  It  is  strictly  a  rale  of  law  and  not  of 
construction  or  intention.  Where  the  language  used  in  the  instru- 
ment brings  the  case  within  the  rule,  the  fact  tlmt  it  was  the  intention 
of  the  grantor  or  devisor  that  the  rule  should  not  operate,  is  of  no 
importance.      Jones   vs.    Rees,    504. 

2.  Under  the  will  the  trastee  is  directed  to  "apply  the  income  as 
received,  to  the  maintenance  and  support  of  my  daughter  Ann  Jane 
during  her  lifetime,  and  from  and  after  her  decease,  it  is  my  will  and  I 
direct  that  all  the  said  property,  money,  stock,"  etc.  ♦  #  ♦  ♦ 
"shall  be  held  by  the  said  Thomas  A.  Rees  free  and  dischai^ged  from 
the  aforesaid  trust,  to  and  for  the  use  of  the  heirs  and  assigns  of  the 
said  Ann  Jane  forever."  Held^  that  Ann  Jane  took  only  a  Hfe  estate 
in  the  trust  property,  and  that  the  corpus  of  the  funds  after  her  de-> 
cease  went  to  her  heirs,  and  not  to  her  executors.     /<^-<t,k-^^>^    * 

WITHDRAWAL  OF  FARM  FROM  AGENT'S  HANDS.— See  Salb  of 
Real  Estatb.     _^.-;i  ,.:-'^i^...^tj 

WITNESS.  .  ' 

1.  The  rule  stated  in  la3ring  ground  for  contradiction  of  a  witness, 
as  to  the  time  when  a  certain  conversation  referred  to  occurred. 
Evans  vs.  BarnetVs  Adntr.^  44. 

2.  A  clerk  of  the  Peace,  being  the  custodian  of  the  records  of  his 
predecessor  in  office,  may  testify  from  an  inspection  of  such  records 
whether  or  not  a  certain  person  was  licensed  as  a  real  estate  agent. 
Reeder  vs.  Jones^  66. 

3.  In  an  action  for  personal  injuries  the  orderly  method  to  pursue 
at  the  trial  is  to  first  have  the  injuries  described  and  identified  either 
by  the  plaintiff  himself,  or  by  some  other  witness  who  could  so  testify, 
and  then  to  call  the  physician  to  testify  to  the  nature  and  extent  of 
those  injuries.     White  vs.  The  Wil,  City  Ry.,  106. 

4.  In  order  to  testify  as  to  the  existence  of  such  a  custom  the  wit* 
ness  must  be  able  to  swear  that  it  existed  at  the  time  of  the  accident. 
The  injury  must  be  directed  to  liiat  time,  and  not  generally.     Id. 

5.  The  testimony  of  witnesses  who  testify  that  they  heard  the  car 
bell  ring  is  of  more  weight  than  that  of  those  who  merely  say  they  did 
not  hear  it  ring.     Such  negative  testimony  is  usually  of  uttle  value. 

6.  Six  witnesses  testified  that  the  deceased  said  the  prisoner  was 
not  at  fault  and  that  the  shot  went  off  accidentally.  A  seventh  wit- 
ness was  called  and  objected  to  under  the  rule.  It  was  contended  that 
the  rule  did  not  apply  in  a  murder  case.  Held  that  there  was  no  dis- 
tinction as  to  the  application  of  the  rule,  between  murder  cases  and 
other  cases;  that  only  six  witnesses  could  testify  as  to  the  one  point. 
State  vs.    Uzzo,  212.  |h  H 

7.  In  a  trial  by  a  jury  of  an  issue  sent  from  the  chancellor,  deposi- 
tions of  witnesses,  exammed  and  cross  examined  before  the  examiner 
in  the  Court  of  Chancery  in  the  same  case  in  which  the  issue  had  been 
framed —  said  deponents  having  since  died — may  be  read  to^tbe 
jury.     Rogers  vs.    Rogers,    267.j^^^jii,^^ii^^^gi^^i^^.^j^^^,^^i^^^ 
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8.  When  the  administratrix  of  a  deceased  i)erson,  interested  in  an 
award  in  favor  of  the  plaintiff,  assents  to  an  amicable  action,  and  gives 
testimony  favorable  to  the  claim  of  the  plaintiff  said  testimony  being 
necessary  to  warrant  the  award — and  makes  no  defense  whatever  to 
the  action,  she  places  herself  in  a  position  in  which  her  interest  is  in 
conflict  with  her  duty  as  such  administratrix.  This  the  law  will 
neither  encourage  nor  i>ermit.  And' in  such  a  case  upon  Uie  facts 
proved,  fraud  and  collusion  will  be  inferred.     White  vs.  Penuel,  272. 

9.  The  degree  of  credit  which  ought  to  be  given  to  the  testimony  of 
a  witness  who  has  perjured  himself  m  a  former  trial  stated.  State  vs. 
Tyre,  343. 

10.  In  order  to  show  they  were  engaged  generally  in  the  commis- 
sion of  larceny,  a  witness  was  asked  by  uie  State  at  the  trial  what  he 
and  the  defendant  had  driven  into  the  country  for  on  a  Saturday 
night  following  the  theft;  held  not  admissible.  State  vs.  Stewart 
et  aL,  435. 

11.  It  is  not  the  question  of  arrest,  but  of  conviction  which  is 
admissible  to  affect  the  credibility  of  a  witness.     Id. 

12.  How  general  reputation  may  be  proved.  The  testunony  oi  a 
witness  will  be  stricken  out  if  it  appear  upon  cross  examination  that 
he   was  not   qualified   to   speak.     Id. 

13.  Counsel  in  calling  a  witness  to  prove  reputation  takes  the  risk 
of  his  being  qualified  to  testify,  and  each  one  he  calls  counts  as  one  <^ 
the  six  he  is  entitled  to  call.     Id. 

14.  The  degree  of  credit  which  ought  to  be  given  to  the  testimony 
of  an  accomplice  is  a  matter  exclusively  withm  thejprovince  of  the 
jury.  Great  caution  in  weighing  such  testimony  is  dictated  by  pru- 
dence and  good  reason.  A  jtiry  may  convict  upon  the  tmcorroborated 
testimony  of  an  accomplice,  yet  the  better  rule  is  that  a  conviction 
should  not  be  had  unless  such  testimony  is  corroborated  either  by 
direct  or  circumstantial  evidence.  A  jury  may  convict  upon  the 
testimony  of  an  accomplice  if  they  are  satined  from  sdi  tiie  facts  and 
circumstances  of  the  case,  beyond  a  reasonable  doubt,  that  it  is  true, 
without  any  confirmation  of  such  testimony.  And  in  such  a  case,  it 
would  be  their  duty  to  do  so.     Id. 

See  Accomplicb;  Credibility  op  Witness;  Expert  Tbstimont; 
General  Reputation. 

WORDS  ACTIONABLE  PER  SE.— See  Libel;  Slander. 

WORK   OP   NECESSITY  OR    CHARITY. 

When  the  record  of  the  Justice  does  not  negative  the  exceptions 
contained  in  the  statute,  and  show  the  worldly  business  which  it  is 
alleged  was  performed  was  not  a  work  of  necessity  or  charity,  the 
judgment  below  will  be  reversed.     Wright  vs.  State,  461. 

WRIT    OP    ERROR. 

1.  Held,  that  there  was  no  evidence  upon  which  a  jury  would  have 
been  justified  in  finding  a  verdict  for  the  plaintiff,  and  that  they  were 

?roperly  instructed  to  find  a  verdict  for  the  defendant.     Shtister  vs. 
\  B.  &  W.  R.  R.,  4. 

2.  Judgment  of  Court  below  affirmed.  Edge  Moor  /.  Co,  vs. 
Brown  etc.  Co.,  10;  The  Pusey  &  Jones  Co.  vs.  Love  &  Homaday,  80; 
Masten  vs.  Herring,  282;  Taylor  vs.  Bush  &  Sons  Co.,  30€. 
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3.  Where  conditionally  relevant  testimony  is  admitted,  if  <  _ . 
counsel  does  not  make  application  to  the  Court  to  strike  ont 
provisional  evidence  upon  failure  to  introduce  other  testimony  ik 
sary  to  its  materiality,  the  Court  may  reasonably  conclude  tkot  such 
provisional  evidence  is  regarded  as,  at  least,  harmless — and  it  will 
not  constitute  error  should  the  Court  fail  to  withdraw  it  fitMn  the 
jury     Remington  Mack,  Co,  vs.  Wil.  Candy  Co,^  288. 

4.  Certain  instructions  of  Court  below  on  the  question  of  negli- 
gence held  to  he  proper.     The  Wil,  City  Ry,  vs.  WhiU,  363. 

5.  A  count  upon  which  issue  has  been  taken,  and  respecting  wbidi 
no  evidence  is  introduced,  is  harmless  to  the  defendant,  and  it  is  not 
error  for  the  trial  court  to  refuse  to  strike  it  out,  the  jury  having  been 
instructed  to  disregard  it.     Id. 

6.  The  trial  Court  refused  to  allow  a  witness  to  be  asked  lAetber 
*'the  platform  and  passage-way  or  crossing*'  was  or  was  not  in  his 
judgment  an  tmusually  unsafe  crossing  for  persons  to  use  and  wait  up- 
on tor  the  north-bound  train.  Held^  that  the  question  was  improper 
and  irrelevant.     MacFeat  vs.  P.    W.  &  B.  R.  R.,   613. 

7.  The  refusal  of  the  trial  Court  to  allow  a  witness  to  be  asked 
whether  he  had  seen  "the  shifter  and  those  waiting  cars  at  any  other 
position  than  they  were  on  that  day,"  sustain^.     Id. 

8.  In  refusing  a  motion  for  a  nonsuit  the  trial  Judge  said;  "We 
have  considered  the  motion  for  a  nonsuit  in  this  case,  and  while  we 
have  very  grave  doubt  of  the  plaintiff's  right  to  recover  upon  the  evi- 
dence presented,  we  think  the  case  should  go  to  the  jury.  Therefore 
we  decline  to  order  the  nonsuit."  Held,  that  with  the  very  dear, 
forcible  and  accurate  statement  of  the  law  given  by  the  trial  Cmtrt  in 
its  charge  to  the  jury,  no  reasonable  juror  could  have  had  any  doubt 
that  it  was  his  duty  to  determine  the  facts  from  the  evidence,  without 
any  regard  to  what  was  said  by  the  trial  Judge  in  refusing  the  noosoit. 
Id. 

9.  The  statement  of  the  law  by  the  trial  Court  as  to  what  consti- 
tutes a  passenger,  and  as  to  the  care  to  be  exercised  by  a  passenger  in 
crossing  the  railroad  tracks  either  before  entering  or  after  leaving  the 
car,  affirmed.     Id. 

10.  The  statement  of  the  law  b^  the  trial  Court  as  to  contributory 
negUgence   and   unavoidable   accident,    affirmed.     Id. 

11.  Where  the  depositor,  a  dredging  company,  whose  business  was 
conducted  in  different  parts  of  the  Umted  States,  widely  remote  frooi 
each  other,  had  its  chief  place  of  business  and  office  in  the  city  of 
Wilmington,  Delaware,  where  was  situated  the  bank  which  was  its 
sole  depositoiv  and  banker,  and  the  secretary  of  the  dredging  com- 
pany made  all  the  deposits  and  filled  up  all  the  checks  of  the  company, 
which  the  treasurer  signed,  and,  under  a  by-law  of  the  companv, 
was  alone  authorized  to  sign,  which  by-law  was  known  to  the  bank; 
and  the  secretary  fraudulently  alterea  checks  filled  up  and  sent  by 
him  to  the  treasurer,  who  signed  and  returned  them  to  him  for  dis- 
tribution, by  striking  out  the  words  "or  order"  or  "to  the  order  oT' 
in  the  checks,  and  inserting  the  words  "or  bearer"  in  such  a  manner 
that  the  alterations  were  plain  and  palpable,  so  as  to  indicate  that 
they  were  made  after  the  checks  were  made  out  and  signed,  and  got 
the  cash  on  those  checks;  and  where  there  was  furthermore  evidence 
that  such  alterations  excited  the  suspicions  or  curiosity  of  the  bank 
officers  sufficientiy  to  cause  them  to  a^  why  they  were  made,  and  the 
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only  reason  given  by  the  secretary  who  got  the  money  was  that  "The 
payee  desir^  the  currency,"  held;  that  it  was  not  for  the  Court  to  say 
whether  the  evidence  bearing  upon  the  question  of  the  negligence  or 
want  of  due  and  reasonable  care  on  the  part  of  the  bank  in  iht  pay- 
ment of  the  altered  checks  was  strong  or  weak,  when  taken  in  con* 
nection  with  other  evidence  tending  to  show  that  the  method  in  which 
the  business  of  the  dredging  company  was  conducted  was  such  as  to 
justify  the  officers  of  the  bank  m  believing  that  the  secretary  was 
authorized  to  so  alter  checks  and  get  the  money  on  them  was  such 
conduct  as  was  calculated  to  mislaid  the  bank,  and  so  facilitate  the 
perpetration  of  the  fraud  and  constituted  the  proximate  cause  of  the 
loss,  but  that  the  evidence  should  to  to  the  jury  imder  careful  in- 
struction from  the  Court.  National  Dredging  Co.  vs.  Farmers  Bank, 
580. 
See  SuPRBMB  Court  Casbs. 
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